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c  p   PUBLIC   WRONGS. 


CHAPTER     THE     FIRST. 

OF    THE  NATURE  OP  CRIMES;   and 
.THEIR  PtJNISHMENT. 

f 

^^  rE  arc  now  arrived  at  the  fottrth  and  laft  branch 

W    of  thcfc  commentaries  ;    which  treats  of  puUic 

nvrongfy    of  crimes    and    mifdemefnots.      For  we 

may  remember  that,  in  the  beginning  of  the  precedmg 

Tolttme »,  wrongs  were  divided  into  two  fpecies :  the  one 

privatty  and  the  other  puhRc:    Private  wrongs,  which  are 

frequentlj  termed  civil  injuries,  were  the  fubje£l  of  that 

entire  book:  we  are  now  therefore,  laftly,  to  proceed  to 

the  confideration  of  public  wrongs,  or  crimes  and  mif- 

demefnora  \  with  the  .means  of  their  prevention  and  pt]« 

niOunent.    In  the  purfuit  of  which  fubje^l  I  {hall  confider^ 

in  the  firft  place,  the  general  nature  of  crimes  and  punifh-* 

snenu;  fecondly^  the  perfons  capable  of  committing  crimes  % 

•  Bgok  HI.  €li«  i« 

VoL.nr.  ^       s  thirdly; 
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«bir(!lf)  their  feveril  degreea  of  gvik,  as  |priQci0te8^r>aoe«f« 
fjries  $  f&urthly,  -the  fe^crat  fj^cici  of'crloiA,^  #ttK4lid>fA- 
nifhment  annexed  to  each  by  the  law»  of  England ;  fifthly^ 
the  means  ofprevcnting^t^eir  perpetration  ;  and  fixthly,  the 
method  of  infli£ting  thofe  puniflimentSi  which  the  law  ha^ 
annexed  to  each  feveral  cfiqne  «qd  mifdemtlher.      ,       -r 

First,  as  to  the  general  nature  of  crimes  and  their  pu« ' 
nifliment ;  the  difcufGon  and  admeaforementof  which  forms 
in  every  country  the  code  of  criminal  law }  or,  as  it  is  more 
iifuallf  denominated  with  ns  in  England,  the  dodrinc  of 
the  pleas  of  M  cro»f^  fo  caUbdy  tecairfeOhk  king*  in  wham 
centers  the  majefty  of  the  whole  community,  is  foppofed  by 
the  law  ta  bethepeifou  injured  by.  every  Wrtftioii  pf  the 
public  rights  belonging  to  that  community,  and  is  therefore 
in  all  cafes  the  proper,  profcmtnrfbi  erery  public  offence  ^ 

The  knowlege  of  this  branch  of  jprifpjrudence,  which 
teaches  the  nature,  extent,  and  degrees  of  erery  crime,  and 
adjuAs  to  it  it's  radc^uate  and^  oec^flary  peoal^i|y^,is.  of.^h^ 
utmod  importance  to  every  individual  in  the  flate.  For  j[as'. 
a  very  great *mafter  of  the  crown  liw^  has  obferved  upon  a 
fimilar  occafion)  no  rank  or  elevation  in  life,  no  uprigbtnefs> 
ef  heart,  ao.pruSence.or  circumfpc^Uon ^  condudk^  flyauld 
tempt  a  man  to  conclude,  that  he  may  not  at  f^qpe  tiiQ^ie  or 
other  be  deeply  interefted  in  thefe  refe^^rch^*  The  infir^l* 
ties  of  the  beft  among, us,  th<;  vic^s,  and  ungovernable  paf- 
Sons  of  others,  the  instability  of  all  btunan  afiaixs^  and  the 
Tlumberlefs  unforefeea  events,  which  tbq  compais  of  a  day 
may  bring  Ibrth,  will  teach  u&  (upon  a  moment's  r^dlon) 
that  to  know  with  precifipo  whsU  th^  laws.pf  oiU*  country 
have  forbidden,  and  the  deplprable,  Qonfeqii^nges  to  whtch  a 
IHrilful  difobedience  may  cxpofe  US|  is  a  ip^^tter  of  univerfal 
CQuceio. 

!m  proportion  to  the  importance  of  the  criftilnal  latr,*  ought 
^fo  to\it  the  care  and  attention  of  the  legHIafai^ld  properly 

«  • 

»  S^  VoM.  yii  »6S.  ^         !  Sir  MicKad  Jotei-rrtf.  to  i«pe 

forming 


Ch-  r*  WHORES.  ^$ 

foriDUig  aod  enSorcing  It*    H  fliould  be  founded  upoii  prin*' 
Oples  that  aie  peraaneat,  tmiform,  and  univerfal  \  and  aU 
wa^  confomable  to  the  diflates  of  truth  and  juftice,  the 
feelingi  of  homanit^^  and  the  indelible  rights  of  mankind : 
though  it  foftietimcs  (provided  there  be  oo  tr^hfgreflion  o£ 
diefe  external  boundaries)  may  be  modified,  narrowed,  or  eti* 
Urged,  according  to  the  local  or  occafional  neceflities  of  the 
fiate  which  il  is  meant  to  govern.     And  yet,  either  from  a 
want  of  atteotioQ  to  thtk  principles  in  the  fiHl  concodion 
«f  the  laws,  and  adopting  in  their  ftead.the  impetuous  dio-i 
tites  of  avarice,  ambition,  and  revenge ;  from  nstainiagLthe 
difeofdaaf  political  regulations,  which' fucQ^ffifccooqueRirt 
«r  i^^Uens  have  eftaUiflied,  in  the  various  revolutions  of  goj^ 
vernment }  horn  giving  a  lading  efficacy  to  fan^iions  thalt 
were  intended  to  be  temporary,  and  made  (as  lord  Bacon 
cxprefics  it)  merely  upon  the  fpur  of  the  oicafion ;  or  from^ 
laftly»  too  haftily  employing  fuch  means  as  are  greatly  dif*> 
proportionate  to  their  cBd,.in  order  to  check  the  progrefs  of 
^ooie  very  prevalent  ofence  %  from  fome,  or  from  att,  of 
thefecflufes,  it  hadi  happened,  that  the  criminal  ia#  k  lA 
€very  country  of  Europe  more  rude  and  imperfeft  than  the 
ctviL    I  ftall  net  here  enter  into  any  minute  inquiries  con* 
cerning  the  local  cbnftitutions  of  other  nations  $  the  inhu* 
manity  -and  miftaken  policy  of  which  have  been  fufteientl^ 
pointed  out  by  ingciipus  writers  of  their  own  \    But  evert 
with  us  in  England^^faere  our  crown*  law  Is  with  juftice 
fuppofed  to  be  more  nearly  advanced  to^perfeAion )  where 
crimes  are  more  accurately  defined,  and  penalties  lefs  uncer- 
tain and  ai^trafy  (  where  all  our  acctifations  are  public,  and 
our  trials  in  the  face  of  the  worid ;  where  torture  Ts  unknown^ 
tad  every  delinquent  Is  judged  by  fuch  of  his  equals,  againft 
w&bm  he  can  form  no  exception  nOr  even  i  perfonaf  diflike  t 
-Mi^ven  here  we  Ihall  occafionalty  find  room  to  remark  fom^ 
particulars,  that  feem  to  want  revifion  and  ahiendment; 
TheCe  have  ditefly  arifen  from  too  fcrupulous  ati  adherence^ 
to  (omt  rules  of  the  alttient  common  law,  ^hen  the  reaft^tis 
)iave  ceafed  upon  which  thofe  rules  were  founded  \  from  tioC 

^  Baron  M90ttfi|ttiett,  mir^uit  Secctfb,  6^r. 
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n$j)ealifi§iiich  of  tbe  oH  penal  Ifews  U  me  eiihff  clbMcteoT 
al^uvdl   wA  from  too  little  carp  aiif}r  «ttentio»7iD  ilmmkiS 
wd  paOi^g  new  oae$«    The  eiuftrng  of  pcMlties*  tm^wkkk 
a  whole  nation  ijhall^  fubjpfl,  wgbt  not  tot te  left  ^m 
Oiatier.of  miiffamdct  to  the  |paffioD«  or  imenfts  of  a  fe«v 
who  ^upon  t«iiip<Harf  motives  mzj  prefer  or.  fii)pport'fiieh-4tf 
bill;   bat  be  ,cr1iii1J^  and  nuittirely  c«Bfi<tefefl  bf'pcUfbM 
who  know  what  provifions  tbe  laws  have  already  made  to  Te« 
iDedjthe  mifchief:com^ainod  of,  who  can  from-espi^iehce 
fbrofee  theuprobAle  confequencea  of  thofe  i^^hieh  are  no^ 
piopo&dy  ^^aad  mho  will  Jiidge  without  paffion  ot  preflrAdd 
bfw  ttdataBfc  diojr  are  to  tbe  onl.    It  is  nevet  fribal  ill  itii 
baufe  of  penreven  to  read  a  private  MM,  which  may  nIftSt 
the.pvopetty  of  an  kidtvSioal^  without  firft  referring  it  tolointe 
fif.theiflarned' judges^  and  hearing  their  rq)Ort'tMre^le^^ 
Andi  fbrelyvcqual  prccavdon  is  nteeSktj,  when  law^  are  td 
be .  eftabHihed,  which-  may  xScfBt  A/e  property^  the  Kbert]^ 
and  perhaps  even  the  lives^  of  tho^j^aode.    Had  foch  a  refer*- 
^ce' taken  place,,  it  is  impoflibde  that'inthe  eighteenth  cen- 
tury  it  ooald  erer  have  been  made  a  capital  crime,  to  break 
down  (however  malicioufljr)  the  mound  of  a  fifitpond,  where* 
)>y  any  fi(h  (hall  efcape ;  or  to  -cut  down  a  cherry-tree  in  aia 
orfihard  ^     Were  even  a  committee  appointed  biit  once  m  an 
kundvcd  years  to  levife  die  criminal  law,  it  eould  not  hare 
opntinued  to  this  faemr  a  felony  without  benefit  of  clergy,  to 
hfi  feen  for  one  month  in  tlie  company  of  perfona  who  Call 
tbenifelvesi  or  are  called  Egyptians'  (i). 

It  is  true,  that  thefe  outrageous  penalties,  bcfaig  feldom 

or  never  infliftedj  are  baldly  known  to  be  law  by  the  pubKec 

Z  s  1    ^"^  ^^^  rather  aggniwtes  the  mifchief,  bf  laying  a  fpare  for 

the  unwary.    Yet  they,  cannot  butiocenr  to  the  obfervtitiott 

of  any  one,  who  hath  undertaken  the  tab  of  cxamintng  the 

'See  Vol.  II.  f .  3^S-  ;  -    ^  tat<  54Hi».  «.  »#, 

^  Sut.  9  Geo.  I.  c.  %%.  3 1  Geo.  II.  c.  4^. 


i)  T!ic5  Elw.  c.  20.  which  introduced  this  crfmc  and  its 

^€ vcre  punilhmeBti  is  repealed  by  the  13  0 co;  UL  c  5  r. 

great 


eh.  t;  W  H  C'M  c  s.  ^ 

gf€st  ou^cs  of  t9ie  BhgKfli  Itw^  and  tradng-  them  op  tb 
|imr  prfnctpteff:  atMl  ith  theduty  of  ftich  a  one  to  hint  them 
mth  decency  to  tbofe,  whofe  abilities  and  fiations  enable 
Aem  fo  ap^lj  the  remedy.  Having  therefore  preniifed  this 
«^ogy  for  iomt  of  the  enftiing  remaxts,  which  ini|;ht0Aer* 
wife  ftem  (o 'favour  of  ai^ogance^  I  proceed  now  to  confider 
{»  <lie  firft  place)  A€  ^eneial  nat  uie  of  crima. 


L  A  i^RiMBi  or  nuUemefnor^  is  an  a£i  committed,  or 
^mittedy  io  viokiioh  of  a  public  law,  etAer  iorbiddng  or 
commanding  4t.  This  general  definition  oompaebenda  iioili 
ciamcs  and  mifderoefnors  i  w]iacb»  properly  ipeakiog,  aat 
incae  fyaonymous  cerms :  though^  is  coomMii  nfi>gey  tho 
word  ^'cornea'*  is  ipadc  to  denote  fnoh  oflbnoet  as  are  .of  ia 
^kq^r  and  more  atrocions  dye  \  vhik  tealler  faultSi  and 
omiflions  4>f.  iefs  conAqnence,  are  eompriscd  under  the 
fender  umea  of  *^  mifdemebors*'  only  (a). 

Ti^  diftiiuElion  of  public  wrongs  from  privatCj  of  crimes 
and^,ii>ifdemefnor8  fjom  civil  injuries^  fcems  principally  to 
c(^9fi(|.  in  this :  tif at  private  wrbngs^  or  civil  injuries,  are  an 
inftmgisn^ent  or  prlyaj^ion  of  the  civil  rights  which  belong  to 
individuals^  coofidcred  merely  as  individuals*  public  wrongs, 
or  crimes  and  mifdemefnors,  are  a  breach  an4>viohtiaa  of 
the  pubfic  rights  and  duties,  due  to  the  whole  cooimunity, 
confidered  as  a  commiinltyi  in  it's  focial  aggsegsM  capacity. 
As  if  I  detain  a  field  from  another  man^  tp  ^hich  the  law 
has  given  him  a  right,  this  is  a  civil  injury,  and  not  a 
waaci'.iM  hatfi  only, the  right  of  an  indtvidbal  is  con* 
€$m^MA  it  is  imnvalipfial  to  the  pnblic>  n^hlch  of  tis 
ta  iaypofltt^fioaio^]  the  land:  bat  «ReaClfi,  mntder,  and 
npbbeay  areM^vopeiiy^  ranked  among  crintes  ^ :  fiitce;  be* 
£4ef  ntbe  kjwry  4anr 'to  individiials,  the/Hrfke  at  the 


^f^mmtmm^tim'^'immita^^     ■    ■  ■■■!   — i^i»i^Mi^hL^i»^ 


(t )  In  the  Englifh  law  mfimeanour  it  generally  ofed  in  contra* 
S!&inQSoTi  Xo  jfehnji  and  mi&lemeanours  comprehend  ill  indidable 
cflleacesi*  nt^tclt  ^9  'not'  amount  to  felony  i  as  perjory,  b^ttery, 
libels,  coalpiifades,  5tc.  ' 


^i^\ 


B  3  very 


5  .   P  u  B  X  I  c  Book  lY^ 

yery    betfig    of  fodcty^    which   qinqot  poiribty..^yI>(ifl» 

/where  ai£lton6  of  this  fort  are  fuffered  tp  ^fcape   w>f^ 

•Wwity(3).  


a 


[  6  j  -     In  all  qiies  the  crime  incluiks  an  ui^uyf :  cyery  ppbli^c 
offence  i%  atfo  a  private  wrongs  and  (bmewhsit  mpre  $  U  af- 
fcQs  the  individual,  and  it  likewise  aQe^is.the  ^Qunij^>itn 
Thus  treafon  in  imagining  the  king's  ^eath  involves  in  it 
'eonfpiracy  againft  an  individuaV  which  is  alfo  a  civil  in- 
jury ;  but  asf  this  fpecies  of  treafon  in*  it's  confequences  prio^ 
'cipally  tends'  to  the  diflblution  of  gpFvemment,  and  the  do- 
'ftru&ion  thereby  of  the  ordet  atd  peace  of  fociety,  this  de^ 
tiemiiiat^  'if'a  crime  of  the 'higheft  magnitude,    Murdor 
*is  an  injury  to  the  life  of  an  individual;  bat: ilie  law  «if 
'ibcicty  confiders  principally  the  lofs  which  the  (fate  ^ftaihs 
try  being  deprived  of  a  member,  and  the  pernickHis  e3pa«if>ke 
thereby  fet  foe -others  to  do  the  like.     R,obbery  may  ^ 
coQfidqr^d  in  the  fame  view  :  it  is  an  injury  to  private  pro- 
perjty;.but  were  that  all,  a  civil  fatisfadion  in  cramages[ 
'mrght  atone  for  it :  the  ptdlic  mifchief  is  the  thingi.  for  the. 
prevedtion  o(  which  our  laws  have  made  it  a  cnpitdl  66fence. 
In  thefe  grofs  s\nd  atrocious  injuries  the  private  wrong  is 

fwallo\ired  up  in  the  public :  we  feldqm  hear  anySiiiention 

.   '  •  '  *       t  '      •     ' 

■■■I       I         -    I        ■  11  ■  ■        .   ■    ■.    ■  ■»      I  ■   ■  .  ■»  ..p      ,    ^ 

.  .    ' .  *        '      .   '  '.  .     •  •    •  . 

,   (si  3V  difUadionvbet^'«jn  public;  jQrimc.$  9^n4  private  ja]^^ 

li^emjs  enlirely  to  be  creat<;d  by  ppfitWe  j^ws,  and  is  referable  oqIv 
to  civQ  inltitutioru.  Every  violation  of  a  moral  law,  or  na- 
tural obligation,  is  an  injury,  for  wKich'the  offender  ought  to  make 
retribiitibn  to'  the*  ^dfndnals  wh&immedtately  fuffcr  firbm  it ;  and 
Jt  is  alfo  a  a1nie,forvhich'heoughi^6be  punifhed  to  that  extent, 
which  wotild  deter  bdth  him  and  withers  fK>m  a  repetitipn  oif  the 
offeaco.  JoipofitivelaifS  thoiie  a6U«iT  dciDoaiioqted  injuries,  for 
iftihich  tbe  iegiflati|re  (^s^ottly  prori^d  nrtrikutionu  or  ajeompenfa* 
tioD  ,is  daioagcsj  kmt  when  from  e^^rience  it  is  difcovercd  that 
this  18  not  {ufficient  to  reflrain  within  moderate  bc^nd^  certain 
claflies  of  injuries,  it.  then  beconves  neceflary'  for  the  legiflative 
power  to  Tai{e  ^heni  jn^o  Gni9iC8,.and  to  epdeavpur  to  reprefs  theiQ 
by  the  terror  of  punifhmest,  or  the  £word  of  the  public  magiftratc* 

'     .   6  '  '"•—    ma4c 
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niaJcoC  fitUaiZltai^  to  tha  •  iodilvidoal ;  the  Oitiafn^ipn  tp  the 
temmiutilop  bmnglqiPCfjr  great.  And  indeed,  as  the  public 
crimc.is  iiott)lbertifiie  aytfvged  than  by  fotfeiture  of  HCe  and 
ptoptst^jf  it  is  impp($UQ.^tffx»rards.to  make  ^ny  reparation 
for  die  private  wrong :  which  can  only  be  had  from  the  body 
pr  goods  of  the  ,  TL^gxeffot*  *  But  there  are  crimes  of  aa . 
inferior  natiute>  io  which  the  public  ^tuniifament  is  not  fo 
fevere,  but  it  affords  room  for  a  private  corapenfation  alfo : 
and  lierein  the  dtftin^i<>n' of  erimes  itnm  civil  injuries  is 
very  apparent.  For  iiidance ;  in  the  cafe  of  battery,  dr 
beating  an^^ther,  the  aggreflor  may  be  indi&ed  for  this  at  * 
the  fuit*o£'the  king,  "for  diftsrbing  the  -public  peaGe>  and 
be  puniihcd  criminatly  by  fine  and  impt^ilbntn^at :  and  the 
party  beaten  smy  Mo  have  %is  private  rtmedy.  by  afikian 
t>f  trefpafs  for  the  l^tiry'  which  he  in  particular  fuftains» 
and  recover ^'cii^ii'fatisfeiAiDn  in  damages.  ^So  alfoy  in 
cafe  of  a  publii  nitifande^  as  digging  .a  ditch  acroft  a 
highway,  thift  is  punxflaaBlo'by  indidmsnt,  as  a  common  of- 
-fenee'to  the  whole'kirij^m  and  aHhis  majefty's  fubjeQs  : 
litit  if  any  individual  faftains  any  fpccial  damage  thereby,  as  [  7  J 
laming  his  horfci  breaking  his  carriage,  or  thfe  like,  the  of- 
fender may  be  compeUedtomake  ample  fatisf allien,  as  weU 
for  the  private  iojoiy,  as  for  the  public  wfoag. 

• 

IJpoH  the  whole  we  msiy^obfcrvc,  that  in  taking  cogni- 
T^cc  of  all  wfi^Qngs,  or  uc^j^^wful  aftj,  the  law  has  a  double 
View-:  i*sBf  pit  0«4y  to.redrgfs  the  prty  injured,  by  cither 
reftoriog  tfi^JiOm  hU  fig}>t>  if^poffible  5  or  by  giving  him  an 
equtvjdent)  Ac wiann^^pf  doing  which  was  the.oVjc^ii^f 
our  inquiries  19.  tl^cpreceding  book  of  thcfc  conainenta- 
ries ;  but  ^fo  tp  (W^/^  *t;p  the  j)uhlic  the  benefit  of  <bcierjf| 
by  preventing  :9r  ?)^ifl?jng  wcry  'breach  and.  violation  qf 
thofe  laws,  which  the. iojv^^ign  power  iias  thought  proper  t^ 
cftablifl)^  ioxihc  govemiiient  and  tranquillity  of  the  whole. 
What  thofe  Wc^chea  an^  an^  how  prevented  or  punifced^ 
lie  to  be  con&dered  in  the  prefent  book. 

II.  ThK  ilatttre  of  erimes  and  tnifihinifn^a  ?«  general  be- 
•  jf  g  thus  afccrtaincd  and  diftiogoilhcd,  I  proceed,  in  the  next 

B4  place. 


plaoe^  to  ooofifler  the  geoeral  mtnn  i£fmij/tmmi^i.,wW^ 
\ire  evils  ot  inconveniences  coni^qieiu  ^opoo  crimes  aadl^ 
mifdemefiiors ;  being  deri&d^  4eocmncedl»  idd  tnfli^^Jif^ 
human  lawsj  in  conieqaenoe  of  difebodience  of  miflKhaviour  • 
ih  thofej  to  regulate  whofc  con<hi£^  fiich  laws  wen  xefpeo-v 
tlvelj  made.  And  herein  we  will  briefly  confider  tinefawer^ 
the  ifid^  and  the  meafure  of  htlman  puniibmenr. 

* 

7.  As*  to  the  ppwir  of  human  punifhment,  (>r  the  right  of . 
the  temporal  legiflator  to  inlid  difcretionary  penalties  for 
crimes  and -mifilfcmefhors^  It  b  clear^  that  the  right  of 
pnniihing  crimes  againft  the  law  of  nature^  as  murder  and 
the  klce,  is  in  a  ftate  of  mere  nafore  Tefttd  in  every  indin** 
dtial/  For  k  muft  be  vefted  in  fomebodyi  otherWife  the* 
laws  of  nature  would  be  yain  and  frttitleft^  if  ndne  were  em* 
powered  to  put  them  in  execution :  andrif  that  .power  is 
vefted  in  any  ime^  it  muft  alfabe  vefted  in  a//  mankind  ^^ 
£  t  ]  fince  all  are  by  nature  equal*  Whereof  tht  firft  murde^cer. 
Cain  was  fo  fenfible,  that  we  find  him  ^  expreifing  hi&  ap*^ 
prehenfions,  that  whoever  flxnild  find  lum  would  flay  him* 
In  a  ftate  of  fociety  this  right  is  transferred  from  individuals 
Co  the  fovereign  powers  whereby  men  are  prevented  from 
being  judges  in  their  own  caufesj  which  is  one  of  the  evito 
that  civil  government  was  intended  to  remedy.  Whatever 
power  therefore  individuals  had  of  puniihlngofleitces  aga^lfl^ 
die  law  of  nature,  that  is  now  vefted  in  tbe  magiftrate  alone  ; 
who  bears  the  fword  of  juftice  by  the  confentof  the  whole 
community.  And  to  this  precedent  natural  power  of  indi- 
viduals muft  be  referred  tbat  rights  which  fome  have  argued 
f 0  belong  to  every "  ftate,  (though,  in  fa&,  never  exercifed 
by  any,)  of  punlfiiing  not  only  their  own  fubje&s,  but  alfo 
foreign  ambafladors,  even  Witb  death  itfelf;  in  cafe  they 
llaVe*  offended,'  not  indeed  againft  the  triunicipal  laws  of  the 
country,  but  againft  the  diyime  laws  of  nature,  and  become 
liable  thereby  to  forfeit  their  lives  for  their  gtdlt  *.  ' 

>^S<e  Groduf,  Jej,  h»  &p,  /.  2,  >C«i.T?.  14.1 

c.  2o.    Pttffauiorfi  U  of  Nat.  ^  N*         ^  te  VqIi  L  fy«  954i* ,  ,     ^    , 
b.  S.  c.  3.        '  ■         .     •• 
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'Ai  to  riRmcer^nettlf  a^aihftflic  laws  qf  foclcty/  which 
art' only  %^a  pfUnbffafind  not  m^Ai  in  fej  the  temporal 
AagHlhlte  is  affb  empowered  to  inflifb  coercive  penalties  for 
Aeh'  ttiiifgreffiohs :  itii  this  by  the  confent  of  individuals  2 
who,  !h  ibrming  fodetie^,  did  either  tacitly  or  eifprefsly  in* 
^'ft  the  foyefeign  power  with  the  right  of  making  IawS|  and 
of  enforcing  obedience  to  them  when  rnade^  by  o^ercifing, 
upon  their  non-obfervance»  fcverities  adequate  to  the  eviL 
The  lawfujneu  therefore  of  puniihii^  ta^h  criminals  ig- 
fomd^d  upon  this  principle^  th^t  the  law  by  which  they  fuf* 
fer  was  made  by  tl^eir  own  confept  ^  it  is  a  part  of  the  pri»> 
ginal  contirafi  into  which  they  entered,  when  firft  they  en^ 
Pged  in  fociety  i  it  wa^  calculated  for,  and  h^  long  coov 
tributed  to»  their  own  fecurity, 

'  This  right  therefore^  being  thus  conferred  by  univerf4 

confent,  gives  to  the  ftate  exa£Uy  the  fame  poweri  and  no 

morej  over  all  it's  members,  as  each  individual  member  had 

naturally  over  himfelf  or  others.    Which  has  occafioned   [[  9  ] 

forhe  to  doubt,  how  far  a  human  legiflature  ought  to  infli£l 

capital  punifliments  for  pofitive  offences ;  offences  againft  the 

fliunicipal  law  only,  and  not  againft  the  law  of  nature: 

fince  no  individual  has,  naturally,  a  power  of  inflifiing  deatK 

upon  himfelf  ot  others  for,a£l:ions  in  themfelves  indifferent* 

With  regard  to  offences  fna}a''in/e,  capital  punifliments  are 

in  ibme  inftances  infii£ted  by  die  immediate  command  oi  God 

himfelf  to  a|^  mankind;  as  in  the  cafe  of  murder,  by  the 

precept  delivered  to  Noah,  their  common  anqeftor  and  re- 

prtfentative^  ^f  whofo  fheddeth  man's  blood,  by  man  (haU 

^  his  blood  be  thcdK^     In  other  inflances  they  are  inflided 

after  the  f«jii{p&  of  the  Creator,  in  his  pofitive  code  of  laws 

for  the  regulafion  of  the  JewiOi  republic  *,  as  in  the  cafe  of 

the  crime  agsdnft  nature.    But  they  are  fometimes  inflided 

without  fu<^  exprefs  warrant  or  example,  at  the  will  and 

difcretion  of  the  human  legiflature  5  as  for  forgery,  for  th'-ft, 

and  fometimes  for  ofiences  of  a  lighter  kind.    Of  thefe  we 

9ie  orvwipkUy  to  fpeak :  sts  thefe  crimes  are,  none  of  them> 
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oflreaces  a^iind  natural,  hut  only  ^i^Ioft  foeUI  9g]bl9 1  "Bot 
even  tHeft  itfclf,  unlcfs  it  be  acccympanied  with  violeDce  t^ 
one's  boufe  or  perfoQ :  all  others  being  an  infrtiigcfient  i^f 
that  right  of  property 9'  which,  a«  we  have:  fpraiecly  fe^n ^ 
owe  it's  origin  aot  j(q  tkp  ,Kw  of  nature,  but  merely  to  chril 

•  The  pradiee  of  IftfllAiHg  capital  punifhments,  far  of- 
fences of  hbman  inftitution,  is  thus  juftified  by  that  great 
'^id'^bodittian,  fit  Matihcw  Hale  » :  «•  whcii  offences  grow 
•  *•♦  cnorm<itts,firequcfit,  and ctahgereus  to^ kingdom  or  {late, 
.  ^  de(lru31ye  or  highly  pernicious  to  civil  focieties,  apd.to 
«•  th<!  gitatinfecurity  ind  danger  of  the  Vingdom  ot  it's  in^ 
^  haMtants,  fevere  ptinifhment  and  eveu  death  irfelf  is  ne-* 
^'  ceffary  to  be  annexed  to  laws  in  many  cafes  by  the*  pru- 
.^f  dence  pf  lawgiverst'^  I(  is  ^herefprc  the  enormif y^  or  4aii-r 
gerpus  tendency,  of  the  crime,  that  alone  cap  warrant  wj 
(Caithly  'l^^iilature  in  putting  him  to  death  th^  co^nmits  \%^ 
C  ip^2  I^  ^^  ii<)t  i^'s  frequency  only,  or  the  difficulty  of  otherwiCs 
preventing  it,  th^t.wiU  excufe  our  attempting  to  prevent  it 
^by  a  wanton  effufion  of  bmpan  blood.  Fox,  though  the  en^ 
.of  punifbmept  is  to  deter  men  from  oiFendai^,  it  oever.  dP 
ibllpw  from  then^e^  that  it  is  iawiul  to  deter  them  at  any 
rate  and  by  any  mean^*,  fince  there,  ipay  be  unlawful  .ij^fs- 
ihods  of  enfozdog  Qbedienc^  even  to  the  jufteft  laws*  JEve? 7 
fhumaae  legiilator  will  be  tht^efifjifii  c^^t^em^ly  cs^utious  (tf 

.     .     .  ^Bookli'C.  I,  .  ''I  HaiP.  C.  19.  • 
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•    '  (4)'  It  w  ftrange  that  thc/ learned  Judge's  conclnfion,  via.  that 

ihjfi  kpdfii  not  an  offence  Ogairyt  nMural  right* y  did  not  lead  hic^ 

to*  furped':thc  fallacy  of  the  po6tion,  that  ike  ingbi  of  prcferfy 

.0m/ee  it't  erigin  n/>t  io  tie  lav/  ef  netturei.hut  mertly  ^  cmijaehiy^ 

<  '<wbich  be  ha»  alfo  adyanced  in  a  forraer  toluAic^  (  a  voL  p.  1  i  • )  and 

which  I  have  there  prefumcd  to  cpntrovcrt.  .  If  theft  is  not  a  vie- 

lation  of  the  law  of  nature  apd  reafon,  it  would  follow  that  there 

is  DO  moral  turpitude  in  diihonefty*.  **  Non  igitur  toagis  eft  contra 

'**  naturam  morbus  aut  cgcftas  aut  quid  hujufnjodi  quam  detraAia 
"**  autappetitio  alien?.'*    Cic.  ^ 

Thou  Jhah  notficaly  is  certainly  one'of  thtfirft  preoei»ts^lh«f 
nature  and  religion.  ... 

.     .>  .     eftablilb- 
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pftabKiuQg  laws  tlat  i^BiCt  die  penalty  of  dcath^  efpeciaUf 
lor  flight  offeiKesy  or  fach  as  are  merely  poCtivc«  He  wiU 
€xpcfk  a  better  reafon  for  bis  fo  doings  than  that  loofe  one 
•isrhicb  federally  it-gtvcn  \  4hat  it  l&fbtiDd  by  former  czpe- 
Tience  that  no  Ughtec  penalty  will  be  efl^eft  luL  For  is  it  found 
jipon  farther  experieoce^  that  capital  piiniflinients  are  mote 
«fie£lual  i  Was  the  vaft  territory  of  all  the  Ruffias  worfe 
segulat^-  under  the. late  cmpreia.EIiffabeth,  thin  under  hor 
inore  fanguinary  predeceffors  ?  Is  it  now^  tmder  Catherine  H. 
k&ctrifized,  lefs  (bd^l,  lefs  fecure  i  And  yet  we  are  a|^ 
iuredydiat  neither  of  thefe  ilhtftriousprincefles  have,  through- 
4>ut  their  whole  adnuniflratioo,infli£led  the  penalty  of  death : 
and  At  latter  has,  upon  full  perfnafion  of  it*8  being  ufeleb, 
oayeren  pernicious,  given  orders  for  abolifiiing  it  entirely 
throughott  her  extenfive  dominions'*.  But  indeed,  w^re 
capita]  puaifbments  proved  by  experience  to  be  a  fure  and 
efle£lual  remedy,  that  would  not  prove  the  necel&ty  (upon 
which  the  juftice  and  propriety  depend)  of  infli&ing  them 
upon  all  occasions  when  oth^r  expedients  fail.  I  fear  this 
xeafoning  would  extend  a  great  deal  too  far.  For  inftanoe 
the  damage  done  to  oar  public  roads  by  loaded  waggons  is 
unrverfally  allowed,  and  many  latN^s  have  been  made  to  pre- 
yeilt  iti  noneof  which hav^'httherto  proved  effeduaL  But. 
It  does  trot  therefore  follow,  that  it  wouId.be  juR  for  the  Ic- 
|;tflature  to  inflid  death  upoii  every  obftinate  carrier,  who 
Befeats  or  eludes  the  provifion  of  former  ftatutes.  .  Wheie 
the  evil  to  be  prevented  is  not  adequate  to  the  violence  of 
ithe  'preventive,  a  fovereign  that  thinks  ferioufly  can  never 
juftify  fuch  a  law  to  the  diftates  of  confcience  and  huma-  C  1 1  3 
nity.  To  fhed'the  blood  of  our  fellow-creature  is  a- matter 
that  reqiiires  the  greateft  deliberation,  and  the  fulleft  con-* 
yidlion  of  our  own  authority  :  for  life  is  the  immediate  gift 
of  Godl  to  man  *,  which  neither  he  can  refign,  nor- can  it  bt 
taken  from  him,  unltfs  by  the  command  or  permiifion  of  him 

iifrh'o  gave  it  \  either  exprefsly  revtaled,  or  colleded  from 

.'    u 

^  Onn^  iofti3i(Uoiii  tot  ifamif||  aiMW  code  of  Ism  &r  ths  UttiHaa  capnt, 

the 


•    •  •  • 

the  lavs  of  natuit  or  (bciety  by  dear  tad  iadifputable  dc^ 
moniiration* 

r  WOULD  not'Le  underftood  to  day  tlie  right  of  the  Icgif^ 

lature  in  any  country  to  enforce  it's  own  l^ws  by  the  death 

of  the  ttanfgreflbri  though  perfon^  -of  fome  abilities  bare 

Jouitcd  it  \  but  only  to  Tuggeft  a  few  hiots  for  the  confident 

tibn  of  fuch  as  are^  or  may  hereafter  become,  legiflacora* 

When  a  queftion  arifes,  whether  death  may  be  lawfully 

rniiiAed  for  this  or  that  txanfgreflion^  the  wifdom  of  the  law* 

niuft  decide  ic :  and  to  this  public  judgment  or  decifioo  all 

private  judgments  muft  fubmjt  \  elfe  there  is  an  end  of  the 

£rft  t>rinciple  of  all  fociety  and  government.     The  guilt  of 

Uoodj  if  any,  muft  lie  at  their  doors,  who  mifinterpret  the 

extent  of  their  warrant  %  and  not  at  the  doois  of  the  fubje£)^ 

Vho  is  bound  to  receive  the  interpretations  that  are  ghran  b| 

the  fovercign  powen 

• 
3.  As  to  the  endy  or  final  caufe  of  human  pwii(hment$« 

This  is  not  by  wiy  of  atonement  or  expiation  for  the  crime 

committed ;  for  that  mud  be  left  to, the  juft  determinatipn 

of  the  Supreme  Being :  but  as  a  precaution  againil  fu^yre 

offences  of  the  fame  kind.  This  is  effcAcd  three  .ways :  either 

by  the  amendment  of  the  oSjuider  himfe^  ^  fee  which  pur-. 

po(e  all  corporal  puni(hmeuts,  fineS|  and  temporary  exile  or 

imprtfonment  are  infli£ked :   or,  by  deterring  others  by  tKe 

drqad  ci  bis  escample  from  pffending  in  the  like,  way,  **  tit 

^  ppenfi  (as  Tully/ exprefies  it)  ad  paufos^  metus  ad  omriei^ 

1 :        ^  ptrvittiat ;"  which  gives  rife  to  all  ignominious  puniih- 

m^nts,  and  to  fuch  executions  of  juilice  as  are  open  and 

r  12  1  public  V  or  laftly,  by  depriving  the  party  injuring  of  the 

^wer  to  do  future  mifchief ; '  which  is  effedied  by  either 

putting  him.  to  death,  or  condemning  him  to  perpetual  con^ 

.    finfement,  flavery,  or  exile,    ^he  fame  one  eud,  of  j|>rMept- 

ii\g  future  crimes,  is  endeavoured  to  be  anfwercd  by  eaf^  o/ 

thefe  tfir^e  fpecies  of  punifbment.    The  public  gains  equal. 

feciirify,  whether  the  cfflShider  hfaifelf  be  amehded.^y  whole- 

fome 


Cb.  I.  W  n  a  N  c  «;  H 

ibme  tdftefiUoDf  tf  whedierhe  be  difibled  from  doing  any 
{afther  harm :  and:  if  the  penalty  fails  of  both  diefc  tSkih^ 
as  it  xnzj  do,  (till  the  terror  pf  his  example  remains  a#  ^ 
warning  to  other  citizens.  The  method  however  of  inflidtit^ 
puoifliment  ought  always  to  be  proportioned  to  the  particu- 
lar pui^ofe  it  is  meant  to  ferve,  and  by  no  means  to  exoeed 
at :  therefore  the  pains  of  deat^»  and  perpetual  difabilitj  bj 
exile,  flaveryi  or  imprifonment»  ought  never  to  be  in&iGtfi^ 
but  when  the  ofiender  appears  incorrigible :  which  opiajr 
be  collefled  either  from  a  repetition  of  minuter  ofiences  i  or 
from  the  perpetration  of  fome  one  crime  of  deep  nulignity^ 
which  of  itfelf  demonftrates  a  difpofition  without  hope  or 
probability  of  amendment :  and  in  fuch  cafes  .it  would  be 
cruelty  to  the  public,  to  defer  tlie  punifhment  of  fuch  a  cri^ 
minal,  till  he  had  an  opportunity  of  repeating  perhaps  the 
worft  of  TilIaMes* 

}.  As  to  the  meajure  of  human  puni(hments.  From  what 
has  (>een  obferved  in  the  former  articles  we  may  colled^^  that 
the  quantity  of  punj(hment  can  never  be  abfolutely  deter- 
mined by  any  (landing  invariable  rule ;  but  it  muft  be  left 
to  the  arbitration  of  the  legiila'ture  to  inflict  fuch  penalties  as 
are  warranted  by  the  laws  of  nature  and  fociety,  and  fuch  as 
appear  to  be  the  bed  calculated  to  anfwer  the  end  of  precati- 
tlon  againft  future  offences*  "  ^ 

I 

Hence  It  will  be  evident,  that  what  fome  have  fo  highfy 
extolled  for  it's  equity,  the  lex  talionis^  or  law  of  retaliation^ 
can  nerer  be  In  all  cafes  an  adequate  or  permanent  rule  of 
punlfliment. '  In  fome  cafes  indeed  it  feems  to  be  di£lated  by 
natural  reafon  ^  as  in  the  cafe  of  conspiracies  to  do  an  injury, 
or  falfe  accufations  of  the  innocent :  to  which  we  may  add 
that  law  of  the  Jews  and  Egyptians,  mentioned  by  Jofephus  [  it  1 
and  Diodorus  Siculus,*that  whoever  without  fufficlent  caufe 
was  found  with  any  mortal  poifon  in  his  cuftody^  (hould 
himfelf  be  obliged  to  take  it.  But|  in  general,  the  ^^iffer- 
ence^  of  perlbns,  place,  time,  provocation,  or  other  circum- 
ftancss^  may  enhance  or  nutigate  the  offirnce  \  and  in  fuch 

14  cafes 
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erfes  retriiatlb^  ca^  ntrtt  be  a  pt i»per  btdiftiie  of  jidN^ '  If 

ftiiobkmiflrfi  ftril^a  peafant,  all  minUnd  wUl  Ac,  tii*t  if  a 

cfeiM  6f  juftleeiivlffrf^^^'retttris  of  ^e  hhm^  it  is  mote 'tins 

a^jiift  cbmpenfatioR.     On  ihr-other  hand)  rftaltatioo  may, 

ibmetiinesy  be  too  eafy  a  fentetice ;  as,  if  a  mati^maficbofif 

*    fliooid  put  out  the  reknaining  eye  6f  him'  who  had  loft  'one 

befotCy  it  IS' too  ilight  a  paniOiment  for  the  maimer  to  loTe' 

only  one  of  his :  aticf  there£)ne  the  la^  of  the  Locrians, 

ivhieh  demanded  hn  eye  for  an  eye,  was  in  this  inftance  ju« 

dtciouSy  altered :  by  decreeing,  in  imitation  of  Solon's  laws^y 

that  lie  who  ftruck  out  the  eye  of  a  one*eyed  man,  (hould 

Me  bcJth  his  own  *in  return,    Befides^  there  are  very  many 

ciJnte^i  that  wiK  in  no  ihape  admit  of  tfaefe  penalties^  with* 

out  manifeft  abfi^dity  and  wiekednefs.     Theft  cannot  be 

'       punifbed  by  theft,  defamation  by  defamation,  forgery  by  for- 

.gery,  adultery  by  adultery,  and  the  like.     And  we  may  add^ 

that  thofe  inftances,  wherein  retaliation  appears  to  be^  ufed^  * 

even  by  the  dfvine  autliority,  do  not  really  proceed  upon  ihc 

rule  of  ezafi  retribution,  by  doing  to  fhe  criminal  the  fiime 

hnfi  lie*  has 'done  to  his'  neighbour  and  no  more^  but  this 

correlpondence  between  the  crime  and  punifhment  is  barely 

a  cqpfequence  from  fomeotlier  principle.     Death  is  ordetef 

to' be  pCinilhed  with  death;  not  becaufe  one  is  equivalent  to 

the  other,  for  that  would  be  expiation,,  and  not  puniflimeot* 

/    Nor  is  death  always  an  equivalent  for  death :  the  exee'utidn' 

of  a  needy  decrepid  aflaflin  is  a  poor  fatisfaflion  for  the  mur* 

der  of  a  nobleman  in  tlie  bloom  of  his  youth,  and  full  enjoy- 

jneiit  of  his  friends,   his  honours,  and  bis  fortune.     But 

the  reafon' upon' ^hich  this  fentence  is  grounded  feems  ta 

be,  that  this '  is  the  higheft  penalty  that  man  can  inflT£t, 

I  ^4  ]    ^nd  tends  mod  to  the  fecurity  of  mankind ;  by  removing  one 

niurdferer  from  the  eairth,  and  fetting  a  dreadful  example  to 

dctct  others :  fo  that  even  this  grand  inftance  proceeds  upon 

other  principles  than  thofe  of  retaliation.    And  truly,  if  any 

mcafure  of  punifhment  is  to  be  taken  from  the  damage  f&& 

'tained  by  tlie  fuSerer,  the  puniihment  ought  rather  to  tx^' 

'«<  P^tt.  Aat.  b.  I*  <f«  at.   . 

ceect 


teed  tMa^i^'tte  ihjarfV'fiffcsbitftt^ 

no  iMve-riiaM  A«  ifinaQeitt  li«>'  ik>He*M<M  hiM  j' efpedaHf 
ti  th«  fiiferiiif  of  %he  hMM^t  itf  [fslft  Afltt  iln^t)toeable>  that 
ii£  the  giiUly  18- future,  Mfftili'|^;  il)4  liibfif  td  bi  ^fcspHl 
M  evaded.  •  Wl/h  rtfgtM  tncUed'  tocrin^ftcs  that  sjr^lhedfti^ 
fUeie,  irM«h  diUM:  m«9dy  ih  thi  iatehtion,  nbd  arc^not  fet 
bftNttd  tfll6  tttti  €8  cmifpiitttieA  tftid  thtf  Hk^;  tfi«  ifinocent 
kttS'a'climieetO'  ftuhntt  or  ardiA  the  vfllanf)  as  die  coafpi- 
fM^tHik  dA  t  cbante  to  efeape^hU  punifii^enif :  *and  this 
feiaybe  onr  iieafeft  wliy  thf/rir^  taHotiish  moftf  {)f6pcr  to  be 
hiillSctI;*  tf  iariSli  TBr  triirtcstHat  cohfift  tn  ititentibii,  tHan 
fo)^Ttttlk'«»  W^eirrriM  into^  a£l;.    It  feenis  indeM^confonant 
to'irttttflf  itAtf,aiia'Hsw'thcrefbrfe'bech  iddpted»a  maxim 
bjr  fc^pHI  tlfcWtlcal  Vri^cts';  that  the  partHhiftent  due  to 
the  ttiiri^  6f  "Oirhith  QfAt  faflelf  accufes  another,  fhould  b^ 
inflicted  on  the'  perjured  i^fdrtn^r,     AccordingTy;  when  it 
was  once '^tt^thpted  to.Infrbducb  into  England  the  law  o£        ^ 
retalUtion^  It  was'intcft'cled'd^  ti*'pumlhment*fnr1fach  only 
at  pteferred  malicious  accufations  again(l*dtKdf$;.'i£b6ipg' 
cftaacd  t^  ftitdte  37  £^^v/.IIL  ch.  18.  tKit  fii'ch  W  preftiri 
ted  3fny  fdgg^ions  to  the  tirijg^s  great  council  .fholild  pat  ift 
fwr^ljps  of  taTiation ;  ^t^Iait  Is,  to '  indur  the  Uttit  pain  that 
the  aiber«(hQ«ld.h^ye,^sid,'  in  cafe  the  fu^eftion  were 
foutui  antTue4    But^.  aAcr  one  year's  experience^  this  pu- 
ptih^wtbCtaliatiap  was j^efbd,  an4  imprifonxx^eQt  adopted 
in  itft'^ead  ^       

•  <  • 

BuT.thpufK  from  wha^  has  been  faid  it  appears,  that  there 
caB^9t  he  any  fie^olar  or  determinate  inefhod  of  rating  the 
qiianticjr  of  jxuniflim^nts  fojr  crimes,  by  ;in);pn^  uniform  r  i^^l 
rulp.^  but./;hry  mu&  b^Vefqited  to  tl^owill  ahd  djfcretion  of 
^he  iegiflative  power  \>  y^t  ,tliefe  are  hm^  gpn^i;al,principles^ 
drawn  from  the  nature  and  circum  dances  ot  tlie  crlmej  that 
fhay  be  of  fome  ailiftaacc  Jn.jiirbtting  u  a^n*  adequate  punifli- 


•  •-  •         "  At, 
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dc%a.  goycirUj  tha  p«ncr  wf  tfpioach  j^  k.the  nwtt  4tf> 
afpecahk  ud  (hpckkig }  ib  that  it  r«%iiiseft«omc  QbftknqMn 
wicke4neiii  to  penetrate  «a  imlawf ul  aftioot  than  haralj  t^ 
enfertaiA  the  .tfaoagjkt  of  it :  and  it  is  ao  cacomsymia^  to 
fepentance  aodiemorfe,  oreii  till  the  laft  ilagc«f  .^aof  qmc» 
that  it  Qcver  is  too  late  to  ratn&i  aad  that  if  a  aian  ttagt^ 

cKii  bare» it  is  better  for  hifo  Uian  if  he  proceeds;,  for  which 
lealbn  an  attempt  to  robj,  to  ravifli»  or  to  kiU>  h  hx  hfy 
penal  than  the  a^ual  robbery».|rapeft  or  murder;  Bitf  in  th^ 
c^fe  of  g  treafonabk  con/piraey^  the  objed  whereof  is  the 
king's  maj^fty*  the  bare  intention  will  defcrre  tl^  higheft  de- 
gree of  fereritj;  not  becaufe  the  intention  is  equivsilent  to  the 
zd  itfelfj^but  becaufe  the  gieateft  rigour  is  ,no  more  than 
adequate  to  a  treafonable  purpofe  of  the  heartj  and  ther^  is 
DO  gi;patet  left  to  inilift  upon  the  a£bial  execution  itfelf. 

AqAiN :  the  Tiolence  of  paffioni  or  temptation,  may  fbme« 
times  alleviate  a  crime ;  as  theft,  in  cafe  of  hnnger,  is  fkr 
moVe'wotthy  of  compaiGoni  than  when  committed  throogh 
avarice,  or  to  fupply  one  in  luxurious  excefles.  *To  kxR 
a  man  upon  fudden  and  violent  refentment,  is  lefs  penal 
than  upon  cool  deliberate  malice.  The  age,  education, 
and  charafler  of  the  offender;  the  repetition  (or  odierwife) 
l'l6  3  of  the  offence;  the  time,  the  place,  the  company  whereni 
it  was  committed ;  all  theie,  and  a  thoufand  other  incidents^ 
may  aggravate  or  extenuate  the  crime  ^ 


^  Thus  Denofthcoet  (in  kh  orstion  **  hetit  of  wine,  in  the  aofnliii^  p«k 

i^iifift  Mi4iat)  findy  woilct  Hp  tbt  if-  <'  licljr,  bdbrt  fttingen  m  weU  at  tkU 

gnfttdontofclMtaibltibt  badi«cetve4.  «  seai;  taddMtiatke«Mipl^«IMi« 

«l«Mab«ie^fiiyibc>^]rttreM«i]>  «||«dst|«fflqrWSM€aUoS#S.** 
f«isC0l4bto<^»  9vt#f  Sialics,  QQt  bf 


)Mi«Mioft<of  intiive  enmes)-  it  i^  bitt  tcdamiAt  tbitmoiif 
eomm^  ilifliif  itft.ngtoige ihefcflioiiidte l^aJlmtlf  po* 
tuflMdy  nrlich  awthr^Mwfl  T jgjhuflif c  rf  Ae  public  fafcty 
aad  bappilidb  v-s^'sMdf  amrag  ctjpbtrttf  im  ci^  mudignityt 
tli0Gi  tvtecAl  a  flfdUiaMbe  AmM  iwqafcift-itid  caiy-  o^ni>? 
nM^  <^4Mliiri(filidit%i  wfaieh  amnot  'b^  fe  e^tf  g^Medo 
afifoft  as  oAers',  and  whicSi  thet efote  dfe oftnder, hflis  the' 
fireAftgtflHhdttcemcnt  to  comfett ;  according  td  whsft  Goeto 
cMblfite  *y  ^  Af^Knf  ammadvertehdd  petcata  tHakifhi^  jUde  d^* 
^JicMme  proiiamenturf*    Hence  it  is, '  that  fot  a  fenrant  to 
ro6  flfi  'Aoiafter  iff  iti  more  cafes  capital,  than  for  a  ftrangef  i 
if  a^lt^^rkttls  Ms^mafter,  it  is  a  fpecies  of  treaibn ;  in  an- 
oftftr  It  fs^obiy  Affifdef :  to'fteal  a  handkerchief,  br  oth*r 
tiftc  ol  above  the  valac'of  twelvepcncc,  privately  from  onc'g 
p^on,  is  made  capit^  ;  biit  to  carry  off  a  load  of  corn  from ' 
an  open  field,  though  of  fifty  times  greater  value,  is  puniflied 
urith  tranfportation  only.     And,'  iti  the  ifland  of  Man,  this 
rule  was  formerly  carried  fo  far,  that  to  take  away  anhdrfe  or 
an  ox  was  there  no  felony,  but  a  trefpafs^  becaiife  of  the  dii1^« 
culty  in  that  little  territory  to  conceal  them  or  carry  them  otf : 
but  to  (leal  a  pig  or  a  fowl,  which  is  eafily .done,  was  a  capital 
mifdemefnor^  and  the  offender  was  punilbed  with  death  ^. 

LASTtt :  as  a  conclufion  to  the  whole,  we  may  obferve 
tVt  m|inl(hments  of  uttreafonable  feverity,  efpecially  when  in* 
difci[inainatelyinfli£te(},  have  lefs  tSzOt  in  preventing  crimeS| 
and  amending  the  manners  of  a  people,  than  fuch  as  are 
mos^  merciful  in  general,  yet  properly  intermixed  with  due 
diftini^oqs  of  feverity*  It  is  the  fentiment  of  an  ingenbus  [  17  3 
writer,. who  feems  to  have.wcU  (tudied  the  fprings  of  httman 
a£^n,%  th^  Climes  are 'mose  effectually  prevented  by  the 
certainty f  than  by  the  fiverity,  of  puniibniient.  For  the  ex- 
celCve  feverity  of  laws  (fays  Montefquieu  ^)  binders  theiff 

^  Bec<ar**l.'6.  *Bectar.  eft  ' 

^fn'Sixt9  ttofch.  4«,  f  Sp,  L/b,  6/c.  ij. 
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execution  t  wb^n  the  pu«ijb8itat  iorpaies  »1I  meafoiey  the 
public  will  Crcfttcndy  out  of  humaoity  prefer  impuni^  to  it* 
.Tbns  alfo  the  ftatute  i  Mar*  ft.  j*  c*  I.  recilcs  ia  i^9  pre- 
amble, *f  that  the  ftate  of  every  kiog  coniUU  ffuore  a^uredly 
<<  la  the  lore  of  the  tubjcSt  towards  their  priaeey  than  in  the 
<<  dread  of  law^  made  with  rigproud  paina  i  9q4  that  lair^ 
•^<  xpade  for  the  prefervatioa  of  the  commonwealth  without 
'^  great  penalties  are  more  often  obeyed  and  kept,  than  lawff 
'<  Oftade  with  extreme  punifliments.*'  Happy  had  it  been 
for  the  nation,  if  the  fubfequcut  pradice  of  that  deluded 
princefa  in  matters  of  religion,  bad  been  corrcfpondent  tp 
,  thefe  £entiments  of  herfelf  and  parliament,  in  matters  of 
ftate  and  government !  We  may  farther  obferve  that  fangui- 
nary  laws  are  a  bad  fymptom  of  the  diftemper  of  any  ftate^ 
or  atleaft  of  it's  weak  conftitution.  The  laws  of  the  Ro- 
man kings,  and  the  twelve  tables  of  the  decemviri^  were  full 
of  cruel  ponifliments :  the  Porcian  law,  which  exempted  all 
citizens  fiom  feotence  of  death,  Glently  abrogated  them  alU 
In^this  period  the  republic  flourifhed :  under  the  emperor^ 
&yere  puniftiments  were  revived  \  and  then  the  empire  fell< 

It  is  moreover  abfurd  and  inipoHtic  to  apply  the  fame 

puniflm^ent  to  primes  of  different  malignity,     A  multitude 

of  fanguinary  laws  (befides  the  doubt  that  may  be  enter« 

tallied  concerning  the  right  of  making  thein)  do  like  wife 

^  prove  a  maoifeft  defed  either  in  the  wifiloi^  of  the  le- 

giflative,  or  the  ftrength  of  the  executive  power.     It  is  9 

kind  of  guackery  in  government,  and  argues  a  want  of  folid 

Qcill,  to  apply  the  fame  univerfal  remedy,  the  ultimum  fu^m 

flicium,  to  every  cafe  of  difficulty.    It  is,  k  mud  be  owned, 

'    '      much  eafier    to   extirpate   than  to  amend    mankind:    yec 

{  1 8  ]f  that  magiilrate  muft  be  efteemed  both  a  weak  and  a  cruel 

furgcon,  .who  cuts  off  every  limb,  which  through  ignorance 

or  iuddlcuce  he  will  not  attempt  to  cure.   It  has  been  there- 

fore  ingenioufly  propofed  %  that  in  every  ftate  a  fcale  of 

crimes  (hould  be  formed,  with  a  correfponding  feale  of  pu 

>  Beccar.  c.  S» 
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SaiAmtMi,  dcfcehclTng  from  ifte  greatcff  to"  ^e  le^ft  r  bnt^iff 
Azt  bc^ido  rfhrnmiic  m  Idcsi,  yet  atkaftaf  wifc  fegHlator 
^1  thaA  atit  {inncTp:!!  (Hv)fi6tn,  and  not  afign^  penalties  ef 
Ac  fltff'iie^itctb  crflfcncc8«of  an  inferioi  rank,  'Where  men 
fee  ttif  MtiHSntfri  made  hr  tfao  tiature  and  gtacfatibtts  tf  pti^ 
ffiflirtteflt/'A^'  grncfalitf  wfift  tc  kd  to  concloda  there  h  nd 
diftin&ion  in  the  gtdlt  Tfins  iki  France  die  ptmHhineitt  of 
robberyi  either  with  or  without  murder,  is  the  fame  *  i  hence 
It  is,  that  though  perhaps  they  are  therefore  fubje£l  to  fewer 
robberies,  yet  they  never  rob  but  they  alfo  murder.  In 
China  murderers  are  cut  to  pieces^  and  robbers  not ;  hence 
in  that  country  they  never  murder  on- the  highway,  though 
they  often  rob.  And  in  England,  bietides  the  additional 
terrors  of  a  fpeedy  execution,  and  a  fubfequent  ezpofure  of 
diflcdion,  robbers  have  a  hope  of  tranfportation,  which  fel- 
dom  is  extended  to  murderers.  This  has  the  fame  effcd 
here  as  in  China  j  in  preventing  frequent  afiaOinatlon  and 
daughter. 

Yet,  though  in  this  inftance  we  may  glory  in  the  wif- 
dom  of  the  Englilh  law,  we  fhall  find  it  more  difEcult  to 
juftify  the  frequency  of  capital  punifhmept  to  be  found  there- 
in ;   inflided  (perhaps  inattentively]  by  a  multitude  of  fac- 
celBve  independent  ftatutes,  upon  crimes  very  different  in 
their  natures.    It  is  a  melancholy  truth,  that  among  the 
Variety  of  aflions  which  men  ate  daily  liable  to  Commit,  no 
lefs  than  an  hundred  and  fixty  have  been  declared  by  a£l  of 
parliament  ^  to  be  felonies  without  benefit  of  clergy ;  or,  in 
other  words,  to  be  worthy  of  inftant  death.     So  dreadful  a 
lift,  inftead  of  dimini(hing,  increafes  the  number  of  offenders* 
The  injured,  through  compaflion,  will  often  forbear  to  pro-  [  lo  1 
fecute  :   juries,  through  compaflion,  will  fometimes  forget 
their  oaths,   and  either  acquit  the  guilty  or  mitigate  the 
nature  of  the  offence  :  and  judges,  through  compaflioh,  will 
refpite  one  half  of  the  conviAs;  and  recommend  them  to  the 

■  Sp.  L.  b.  6.  c.  i6.  tutei  (tit.  felony)  and  the  afii  which 

^  See  Rvffhud^i  Mts  to  the  Aa-      ha?e  fince  been  made. 
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toyal  meiey.  ^Amoag  &  mmj  chances  of  efeapiogi^  ibe 
needy  and  hardened  offender  overlooks  the  mnkittulc  that 
fufiinr;  he  boldly  engages  in  fome  defperate  attempts  to  re* 
lieve  his  wants  or  Aipply  his  Yices;  and»  if  an^zpef^edly  the 
liand  of  jttftioe  overukes  hun»  he  deems  himlelf  pecnliadf 
Wifortimafie,  in  idling  at  hft  a  laerifice  to  thoCs.  laws»  vl^di 
long  impttni^f  has  tangbt  him  to  con^mm^ 
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CHAPTER    tHB    SICOKD*. 

OF   I'M E   PERSONS   CAPABLE   of 

COMMITTING    CRIMES.' 

HAVING,  m  the  preceding  chaptert  confidered  in 
general  the  nature  of  crimesj  and  puniflimeota,  we 
are  next  led,  in  the  order  of  our  diftribution,  to  inquire  what 
perfons  are,  or  are  not,  capaiU  of  committing  crimes  i  or^ 
which  is  all  one,  who  are  exempted  from  the  cenfures  of  the  ; 
hw  upon  the  commiflion  of  thofe  z€t$f  which  in  other  per« 
fons  would  be  icTcrely  puniflied.  In  the  procefa  of  which 
inquiry,  we  muft  bare  recourfc  to  particuhir  and  fpecial  ex* 
ceptions :  for  the  general  rule  ia,  that  no  perfoa  (hall  be  ^x« 
cttfed  from  punifliment  for  difobedience  to  the  laws  of  hia 
country,  excepting  fach  as  are  exprefaly  defined  and  exemplift 
^  bf  the  laws  themfeltm* 

All  the  fereral  pleas  and  excufes,  which  prote£l  the 
committer  of  a  forbidden  ad  from  the  punifliment  which  is 
otherwife  annexed  thereto,  may  he  reduced  to  thisfinglc 
CouGderation,  the  want  or  defe£l  of  wi/l»  An  inroluntary  aA^ 
as  it  has  no  claim  to  merit,  fo  neither  can  it  induce  any  guilt  • 
the  concurrence  of  the  will,  when  it  has  it*s  choice  either 
to  do  or  to  avoid  the  fa£i  in  queftion,  being  the  only  thing 
that  renders  human  a£lions  either  praife worthy  or  culpable,  t  ^I  3 
Indeed,  to  make  a  complete  crime  cognizable  by  human 
laws,  there  muft  be  both  a  will  and  an  a£l«  For  though, 
u$  firo  fonfcientiae^  a  fixed  defign  or  will  to  do  an  unlawful 
aA  is  almoft  as  heinous  as  the  commiflion  of  it,  yet,  aa  no 
temporal  tribunal  can  fearch  the  heart,  or  fathom  the  inten* 
tions  of  the  mind,  otberwife  than  aa  they  are  demonftratcd  by 
outward  actions,  it  therefore  fannot  punilh  for  what  it  can«' 

C3  not 


not  know.  For  whidi  reafoa  m  all  temporal  jurifiliAioiis  an 
§^ertz£\,  or  fome  open  evidence  of  an  intended  crime,  i$  ne« 
cefTary^  in  order  to  demonftrate  tl^  depravity  of  the  will,  1^- 
fore  the  man  is  liable  to  pvoiihrnent.  And,  as  a  vitioQs  will 
without  a  vitiotts  a&ia  no  civil  crime,  fo,  on  the  other  hands 
an  unwscsrantabte  9St  without  a  vidoos  will  is  .00  airae  at^. 
So  that  to  couftitutc  a  crime  againft  hnman  laws,  there  mull 
be,  nrft,  a  ttticftiS  wiH}  and,  fecondly^,  an  unlawful  zCt 
confequent  upon  fuch.vitious  will* 

Now  there  ire' tfireetafes,  in  which  the  will  does  not  tda 
With  the  aa :'  1*  Where  there  is  a  defeCt  of  underdanding^ 
For  where  there  is  no  difcemment,  there  is  no  choice ;  and 
^hete  there  is  no.  choice^  there  can  be  no  a£!t  of  the  will, 
which  is  tibthing  t)tc  but  a  deiermination  of  onie's  choice  to 
do  or  to  abftain  from  a  particular  a£lion  :  he  therefore,  tha( 
has  no'underflahding,  can  have  no  will  to  guide  his  condud# 
2.  Where  there' is  underftanding  and  will  fufficienti  lading 
in  the  party  ;  but  not  called  forth  atnd  exerted  at  the  time  of 
the  a AlonHbne  i  Vhich  is  the  ci{6  of  till  ofienccs  committed 
by  rfrancc^-dV  %A6rante,  Here '  the  will  fits  neuter ;  and 
neither  concurs  with  the  a£b,  nor dtfsgreies  to  it,'  3.  Where 
the  a£lion  is  conflxained  by  fome  outward  force  and  yiolenpe. 
Her^  the  will  counter^Qs  the  deed  \  and  is  fo  far  from  con-ii 
curring  with,  that  itipaths  and  difagrees  to,  what  th^  man 
is  obliged  to  perforin.  ^  It  Vill'be'flic  bufmefs  of  the  prefent 
chapter  briefly  ito.conli^er  4U  the  feveral  fpecies  of  defedl  in 
^ilL.as  they  fall  underfouie  one  or  other  of  thefe  general 

heacis:   as  infancy,  idiocy*  lunacy,  and  intoxication,  which 
,fili  juhrfcir  the  ferft  clafs  -,  misfortune,  and  ignorance,  whicl^ 

C^2    1  niay  be  referred  to  the  fecojia  •  and  compiiludn  Or  neccflity^ 

whrdn  may  JDroperly  rank  In  the  third, 

,    .41    .      ^     .'  .  •        -.1 

•  I,  T?Vk4T,  v^c  will  confider  the  cafe  of  infancy ^  or  nonage  ; 
which  is  a'dcfcA  of  the  Undefftanding.  Infants,  under  the 
age  of  dilfcrfction,  ought  not  io  be  puniihed  by  any  crkntnal 
profccutioii'  whatc^crN**' Whit  the  -age  of  difcretiou'isi  iH 

.  .    *      "    V*'    *  ''it.,.,' 
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various  national  is  matter  of  fooie  miety..  The  cirU  hvt 
diftingatOied  the  age  of  oiuiors,  or  thofe  under  tireiity*fivo 
years  dd,  into  three  ftages :  hifanim^  from  the  birdi  til)  fevea 
years  of  age ;  puiritta^  from  fovea  to  foorteen  i  ztkifuitrias^ 
from  fourteen  opwards.  The  ptfiod  of  pmritUi^  or  child* 
hood,  was  again  fubdivided  into  two  e^al  parts  i  from  feven 
to  ten  a*d  aft  half  was  ados  infantiae  prpxima  »•  from  ten 
and  an  half  to  fourteen  was  aetas  fuberfati  prMmai  Hvlt^ 
ing  the  firft  ftage  of  infancy,  and  the  next  half  ftage  of 
childhood,  infantiae  proximay  they  wcfc  not  ptinifhable  for 
any  crime  ^  Daring  the  other  half  ftage  of  childhood,  ap- 
proaching to  puberty,'  from  ten  and  an  half  to  fourteen,  they 
were  indeed  puniOiabfe,  if  fouhd  to  be  dolt  cafaces^  or  capable 
of  mir<^hicf:  but  with  many  hikigations,  and  not  with  thi 
utmoft  rigour  of  the  lavir  <•'  Curing  the  laft  ftage  (at  the  age 
of  puberty,  and  afterwards)  fnint>x1i  Were  liable  to  be  punifh« 

ed,  as  well  capitally,  as  othcrwife. ' 

•         .       ->  • 

Thk  law  of  England  does  in  (ftme  oifes  ptitiic^  an  in* 
fant,  under  the  age  of  twenty*one,  at*  to  comsBon'ttsfdemtf* 
nors  ;  fo  as  to  efeape  fine,  impriibaunent,  and  th^  Hke :  timk 
particularly  in  eafes  of  omiiion,  as  not  repairing  'it  bridge^ 
or  a  highway,  and  other  fimilar  oflFences ' :  for,  not  having 
the  command  of  his  fortune  till  tweiityfK>De»  Jie  wtnts  the 
capacity  to  do  thofe  thihgtf  which  the  law  reqUilts*  But 
where  there  is  any  notorbva  breach  oltbe.peacei  a  riot>  bat* 
teryi  or  the  like,  (which  infants.  When  fuU  grown,  ate  at 
leaft  as  liable  as  others  to  conmiit^)  for  thefeun  infant,  above 
the  age  of  fourteen,  is  equally  Hable  to  fuffer,  as  axperfon  of  [  23  3 
the  full  age  of  twentj^one* 

With  regard  to  capital  crimesi  the  law  is  ftill  more  mi* 
nute  and  circumfpedt^  diftinguifhing  with  greater  nicety  the 
fereral  degrees  of  age  and  difcretioD«  By  the  antient  Saxon 
law,  the.  age  of  twelve  years  was  eftablilhed  for  the  age  of 
poilible  difcretion,  when  firft  the  underftanding  might  open* : 
and  from  thence  till  the  offender  was  fourteen,  it  was  aitas 

^  li^.  3.  so.  i<x  ,  ^  I  HaL  P.  C.  %0y  ftx,  is.  . 

«  Ff, 29. 5. 14.  50t  17.  Ill, 47.  %,  13.    *  L In 4ibtlfian,    Wilk.  65* 
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ftduria£ptwcima,^in  which  ]»  might  or  might  not  be  guikf 
of..a  canmBf  aooovdiag  cO' his  natural  capacitjr  or  incapacity 
Xhisvaa  the  inUooft  fbga  of  diiaretioQ :  but,  under  twdrct 
it  )vas  h^  that  bo  C9vlA  aot  be  guitey  in  will,  neither  after 
iji^urtomctmld  her  beiuppoled  mooceat,  of  any  capital  crime 
which  he  in  fa&  committedt  But  by  the  law,  as  it  now 
(I'andSf  and  has  Hood  at  lead  erer  fince  the  time  of  Edward  ' 
the  third,  the  capacity  of  doing  ill,  or  contra Aing  guilt,  is 
not  fo  much  mcafured  by  years  and  days,  as  by  the  ftrength 
of  the  delinquent's  undcrftaqding  and  Judgment.  For  one 
lad  of  eleveii  years  old  may  h^re  as  much  cunning  as  another 
of  fourteen ;  and  in  thefe  cafes  our  maxim  is,  that  ^<  inalstia 
f^Ji/ppUt  artat^m"  Under  feven  years  of  age  indeed  an  infant 
pannot'be  guilty  of  felony* ;  for  then  a  felonious  difcretioa 
}S  almoin  an  impolEbility  in  nature :  but  at  eight  years  old 
he  may  be  guilty  of  felpny  ^  Alfo,  under  fourteen,  though 
an  infant  (hall  be  frima  facie  adjudged  to  be  Mi  incapax  ,- 
yet  if  it  appear  to  the  court  and  jury,  that  he  was  doli  capax^ 
and  cottid  dificcm  between  good  add  eyil,  he  ma^  be  con- 
vtded  attti  fu4fer  death,  Thus  a  girl  of  thirteen  has  been 
bnrntibr  kiUing  her  miftrefs :  and  one  boy  of  ten,  and  an** 
pther  of  nine  years  old,  who  had  kiHed  their  companions, 
have  been  fehtenced  to  death,  and  he  of  ten  years  a^^ually 
h^inf^ed  {  becanfe  it  appeared  upon  their  trials,  that  the  one 
hid  himfelf,  and  the  other  hid  the  body  he  had  killed,  which 
hiding  manifefted  a  confcioufntfs  of  guilf,  and  a  difcretion 
^  94  ]  to  difcem  between  good  and  evil>.  And  there  was  an  in* 
ftance  in  the  bft  century,  where  a  boy  of  eight  years  old  was 
tried  at  Abingdon-  for  firing  two  barns ;  and,  it  appearing 
th^t  h^  h:i4  malice,  revenge,  and  cunning,  he  was  found 
guilty,  condemned,  and  hanged  accordingly*.  Thus  alfo^ 
in  very  modem  times,  a  boy  often  years  old  was  cohvifted 
on  his  own  confeffion  of  murdering  his  bedfellow ;  there  ap- 
pearing in  his  whole  behaviour  plain  tokens  of  a  mifchievoua 
difcretion  ;  and,  as  the  fparing  this  boy  merely  on  account 
pi  his  tender  years  might  be  of  dangerous  confequence  to  the 

•  Mir.  c  4.  §  i6.     J  HaL  Pr  C.  »7.  «  i  Hil.  P.  C.  »6, 17. 

f  Dilt.  Joft.  c.  147.  *  Em'yo  om  H^l.  P.  C,  %$ 
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fMk,  kj  propagatiog  a  notion  tbtt  obUdien  ml^cmakwk 
liaob  AtKK^iotts  oriiMs  iftitb  iiiipiuutf,.k  waa  ^uuuitaKmfly 
ngpocd  b;  all  the  judges  thai  he  wa«  a  pnper  <ttb|tA  of  ca^ 
pil^t  .pji^qiJbioeRt '«  B«it»  in  all  iiich  cafiea,  thaxtidancf  of 
ihat  nuiice  which  it  no  fappljr  agtt  oughc  to  ha  ftrong  and 
^icar.  b^ond  fU  doubt  and  oontiadidton* 

.  ■      •  •  • 

n.  The  fecond  cafe  of  a  deficiency  in  wUli  which  excaf^ 

from  the  guilt  of  crimesi  arife9  alfo  from  a  dcfe^ve  or  yU 
tiated  undcr(taodiag»  via.  in  an  ijial  or  a  /unafic%  for  the 
rule  of  law  a^  to  th^  latter,  which  may  eafily  be  adapted  aUo 
to  the  former,  h,  that  ^^  furUfus  furon filum  pumtur!*  In 
criQunal  cafes  therefore  idiots  and  lanatics  are  pot  charge- 
able  for  their  own  a£^,  if  committed  when  under  thefe  ioca* 
pacitiea  :  no,  not.  even  for  treafon  itfelf  ^  Alfoj  if  a  man  in 
his  found  memory  commits  a  capital  offencCj  and  before  ar*^ 
raignment  for  it,  he  becomes  madj  be  ought  not  to  be  ar^ 
raigned  for  it ;  becaufe  he  is  not  able  to  plead  to  it  with  that ' 
advice  and  caution  that  he  ought.  And  if,  after  he  haa  * 
pleaded^  the  prifoner  becomes  mad,  he  fhall  not  be  tried  ) 
for  how  can  he  make  his  defence  ?  Ifj  after  he  be  tried  and 
found  guilty,  he  lofes  his  fcnfes  before  judgment,  judgment 
iball  not  be  pronounced ;  and  if»  after  judgment^  be  beeomea 
of  nonfanc  memory,  execution  iball  be  ftayed :  for  perad* 
venture,  fays  the  humanity  of  the  Englilh  law,  had  the  prl<^ 
foner  been  of  found  memory,  he  might  haye  alleged  fome** 
fhiifg  in  day  of  judgment  or  execution  >  (i  }•  Indeed,  in  the  C  25  ^ 
bloody  reign  of  Henry  the  eighth,  a  ftatute  was  made  ^^ 

^  Fafter,  71.  <  t  Hal  P.  C.  34. 

^3]aft.6.  »  33  Hen.  ViH.  «.  »0. 

(i }  If  the  puniflimeat  were  lels  than  death,  and  were  inflided- 
■pon  a  prifoner  deprived  of  reafoo,  it  would  be  unpro4u6Uve  of 
one  of  the  great  endsof  punifhmenti  thccorredion  of  the  crimiaaL 
Human  tribunals  are  only  juflified  in  introducing  the  pain  and  evil 
of  puniihment,  when  it  is  likely  to  prevent  that  greater  degree  of 
evil,  which  would  refult  from  the  uureftrajned  commiffioD  of 

(Crimes. 
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which  «ti^A€di  that  if  a  perfiMi^  htmg  wnpoi  nunHs^  (houM 
vommte  high  tttftfon^  aa4  ^k%x  fall  itM  iMdnefe»  be  ndghl 
he  triedin  bis  ataftuce,  ikiMl  QxoUA  fttftrdelith,  a»  if  he^i«M 
of  perfe^  metnoiy.  Bu^  thii  Avagfe  and  iiibiioMti  har-^iii 
Yopcftled  by  th«  flatvite  i  tci  Phi  li(  M»  €.  ic  l^brj  sli44 
obfenred  by  fir  Edward  Cbke',  ^*  the  exectitioii  of  aliofr 
**  fender  is  for  example,  ut  pdena  ad  paucos^  mgHaadomnes 
^  pirventflt :  but  fo  it  is  not  when  a  madman  ia  exec^t^  i 
**  but  (hoiild  be  a  miferable  fpeflacle,  both  againft  law,  and 
^  of  eitrefme  inhumanity  and  cruelty,  andean  be  no  ezamplft 
V  to  others/*'  But  if  there  be  any  doubt,  whether  the  party 
be  compos  or  not,  this  (hall  be  tried  by  a  jury.  Atid  if  he  be 
to  found,  a  total  idiocy,  or  abfolute  infanity,  ezcufes  from 
the  guilt,,  and  of  courfe  from  the  punifliment,  of  any  crimi« 
Ital'aSion  committed  tpider  fuch  deprivation  of  the  fenfes: 
but,  if  a  lunatic  hath  lucid  intervals  of  underftanding,  he 
fiiall  anfwer  for  what  he  does  in  thofe  intervals,  as  if  he  had 
no  deficiency*,  Tet,  in  the  cafe  of  abfolute  madmen,  as 
they  are  not  anfwerable  for  their  adiions,  they  Qiould  not  be 
permitted  the  liberty  of.  aaing  unlefa  under  proper  control ; 
and/ln  particular,  they  ought  not  to  be  fuSered  to  go  loofe^ 
io  the  terror  of  the  Jdng's  fubje^s.  It  was  the  dodirine  of 
our  antient  law,  that  perfons  deprived  of  their  reafon  might 
be  confined  till  they  recovered  their  fenfes  ?,  without  waiting 
for  the  forms  of  a  Gommiflion  or  other  fpecial  authority  from 
the  crown :  and  now,  by  the  vagrant  zSts  i,  a  fnethod  is 
chalked  out  for  imprifoning,  ehaioing,  and  fending  them  to 
their  proper  homes  {2)» 

•  3  fnft.  6,  ^  Bro.  Mr,  tU,Mrtm$,  tot. 

.  •  X  Hal.  P.  C«  jr,  ^  17  Geo.  U.  c.  $. 


M^^MaMMHMIM^MMMMMaMWMi.^— ^M*«W.aM«a^,4B 


(2  )  Where  it  is  dangerous  to  permit  a  lunatic  to  go  abrsad,  two 
Juftices  may  order  hJm  to  be  apprehended  and  fecured,  even  with 
frhains,  .if  neceflary,  and  may  fend  him  by  a  vagrant  pafs  to  the 
place  of  his  fettlement ;  and  may  order  fo  much  of  his  goods  to  he 
fold,  or  the  rents  of  his  lands  to  be  received,  aa  will  dlfcharge  the 
f  xpence  incurred  s  but  fuch  fwn  muft  be  accounted  for  at  the  next 

feffions^ 
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m.  TaiEBtV}   u  CO  attificbl,    Toluntarily  contfliQed 

ia*dfitiii»  by  drunktnmfs  or  iotoxicatioo,  which,  depritiog 

men  of  their  reafon,  pots  tbem  in  a  temporary  phrenzy  %  our 

law  looks  upoo  this  as  an  aggravation  of  the  ofience,  raiher 

ahao  as  an  excn(e  for  any  criminal  miibehaviour.    A  drunk*  [  a^  1 

ard,  (aya  fir  Edward  Coke%  who  is  voluntariut  daemonf  hath 

no  privilege  thereby ;  but  what  hurt  or  ill  foever  he  dodi, 

his  dmnkeuneft  doth  aggravate  it ;  nam  cmae  crimen  ebriitat^ 

0t  incfndit,  it  Jitegit.    It  hs^th  been  obferved,  that  the  real 

life  of  ftrong  liquors^  and  the  abufe  of  them  by  drinking  to 

excels,  depend  much  upon  the  temperature  of  the  climate 

in  which  we  live.    The  fame  indulgence^  which  may  be 

lieceflary  to  make  the  blood  move  in  Norway,  would  make 

9UI  Italian  mad.    A  German  therefore,  fays  the  prefident 

Montefquieu ',  drinks  through  cuftom,  founded  upon  con* 

ftitutional  neceffity ;  a  Spaniard  drinks  through  choice,  or 

cut  of  the  mere  wantonnefs  of  luxury :  and  drunkennf  Isf 

)ie  adds,  ought  to  be  more  feverely  punifhed,  where  it  makea 

men  mifchievous  and  mad,  as  in  Spain  and  Italy,   thaa 

where  it  only  renders  them  ftupid  and  heavy,  as  in  Germany 

9nd  more  northern  countries.     And  accordingly,  in  the 

warm  clitnate  of  Greece,  a  law  of  Pittacus  enaded,  <*  that 

<^  he  who  committed  a  crime,  when  drunk,  ihould  receive 

<<  a  double  punifhment ;"    one  for  the  crime  itfelf,    and 

the  other  for  the  ebriety  which  prompted  him  to  commit 

it^    The  Roman  law  indeed  made  great  allowances  for 

this  vice :  *^  /#r  vinum  delays  capitaUs  poena  remittitur  V 

Put  the  law  of  England,  confidering  how  eafy  it  is  to  coun^v 

terfeit  this  excafe,  and  how  weak  an  excufe  it  is,  (though 

real,)  will  not  fuffer  any  man  thus  to  privilege  one  crime  by 

another  ^. 

'  t  loft.  447.  •  Tf  49.  i(.  #.  • 

•  8p^  t. b.  t4k  c^ M.  '^  Plowd.  i9« 

« Puff.  L.  of  N.  9<  '*  Ci  S* 


immmmmmamttfm^tatmmmmmmmmm^ 


feffioiit:  but  this  does  not  preclude  the  jurffdi^on  of  the  chancel* 
lor,  orprcvent  any  relation  or  friend  from  taking  the  lunatic  under 
IttS/care.    17  Geo.  lU  c^$^  §2%n 

IV.  A 


s6  P  V  3  L  I  c  Book  IV; 

IV.  A  FOURTH  deficiency  of  wiU,  U  wliere  a  man  com* 
mits  an  unlawful  a&  by  misforUmi  (x  eb09$c£%  and  not  by  d«« 
fign.  Here  the  will  obfenrea  a  total  neulsality)  anddoea  not 
co-operate  with  the  deed  ;  whack  therefore  wMts  one  mftiii 
ingredient  of  a  crime.  Of  this  when  it  afieds  the  life  of 
another,  we  ihalFfind  more  cfccafion  to  fpeak  heteaftct  i  at 
prefent  only  obferring  that  if  any  accidental  tnlfcbief  lup^ 

C  27  3  P^°^  ^^  follow  from  the  perfbrmance  of  a  lawful  aft,  the 
party  (lands  escufed  from  all  guih :  but  if  a  mam  be  doing 
any  thing  unlaiofui^  and  a  confeqoence  eafues  which  h«  iSA 
not  forefee  or  intend,  as  the  death  of  a  man  or  the  like.  Hit 
want  of  forefight  ihall  be  no  excufe;  for,  being  gttflty  of 
one  offence^  in  doing  antecedently  what  is  in  itfelf  unlawU 
fu],  he  ts  criminally  guilty  of  "^bateyet  eonftquence  mkjr 
follow  the  firft  mifbehaviour  '  (3)* 

'  4  •  I  * 

V.  Fifthly  :  ignorance,  or  mftake,  is  another  dcfeft*  of 
^ill  3  when  a  man,  intending  to  do  a  lawful  a£i,  does  that 
which  is  unlawful.  For  here  the  deed  and  the  will  afting 
fcparately,  'thcr^  ts  not  that  conjunSioii  between'  them/ 
which  is  nedeffary  to  form  a  criminal  a£V.  But  this  muft  be 
an  ignorance  or  miflake  of  fad,  and  not  an  error  In  point  of 
hw.  As  if  a  marl,  intending  to  kill  a  thief  or  hoiifebreaker 
in  his  owii  heufe,  by  miftake  kills  one  o(  his  own  faihilr^ 
this  is  nc;  criminal  a£t;1on  ^ :  but  if  a  man  thinks  he  has  ^ 
right  to  kill  a  perfon  ejccommtinicated  or  outlawed*  whererer 
he  meets  him,  and  does  fo  ;  this  is  wilful  murder.  For  a 
miftake  in  point  of  law^  which  every  perfea  of  (tifcrietioa 

»  I  Hal.  P.  C.  30.  y  Cro.  Ctr.  5  jS, 
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(5)  But  a  very  important  dlftinftioQ  is  made  in  fucb cafes,  vnu 
whether  the  unlawful  a£k  is  alfo  in  it's  original  nature  wrong  and . 
fnifchiev^usy  for  a  perfon  is  not  anfwerable  for  the  incidental  con« 
fequences  of  an  unlawful  ad,  which  is  merely  a  nudum  frohtbitum ;" 
as  whepe  any  unfortunate  accident  happens  from  an  unqualified 
perfoD  being  in  purfuit  of  game,  he  is  amenable  only  ta  th^  (une 
fxtent 'as  a  man  dqly  qualified     Foft*  2^9.     i  Hal^  P.  C^  475. 
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Ch*  a.  W  R  o  H  c  s*  fl7 

B tyf  only  my,  but  is  bound  and  prefumed  to  know,  is  iit 
tSHniiiial  cafes  no  fott  of  defence.  Ignarantk  juris,  quod  qiif^ 
^pm  fmtiurjkire^  mmmm  excttfat^  is  as  well  the  maxim  of 
^tnr  o#n  kwr  •%  as*ir  was  of  the  Roman  \ 

yi«  A  SUTTH  j^ie^  of  defcA  of  will  is  that  ari&ig  ffom 
rti%li»^ff  .and  ingvitaMc  meiffitp  Thefe  are  a  eonftraint 
lifon.  the  wiUj  wbef  ebgr  a  man  is  urged  to  do  that  which 
Ilia  judgment  diC^iproves }  and  which^  it  is  to  be  prefumed^ 
bia  will  (if  left  to  kfelf)  wonU  reje£i.  As  pantihroencs  are 
theiefofe  only  iidUded  lor  Uie  abufe  of  that  free  will,  which 
God  hft^  given  to  man^  it  is  highly  jnft  and  equitable  that  m 
man  fluwldbe  excufisd  fei  thofe  aAs,  which  are  done  throngh 
«Mnavqidabie  loice  and  eompnlfion. 

1.  Of  this  nature^  in  the  firft  place,  is  the  obligation  of  £  ^8  ) 
ehnl/ubjeBion,  wherebf  the  inferior  is  conftrained  by  the  fu- 
.perior  t6  z€t  contrary  to  what  his  own  reafon  and  incli- 
nation  would  fuggeft  :^  as  when  a  legiflator  edablifiies 
iniquity  by  a  law»  and  commands  the  fubje£k  to  do  an 
aA  contrary  to  religion  or  found  morality*  How  far  this 
cxcufe  ^1  be  admitted  in  firo  confcigntiae^  ox  whether 
tlie  inferior  in  this  cafe  is  not  bound  to  obey  (he  divine^ 
rather  than  the  human  laW|  it  is  not  my  bufinefs  to  dc* 
cide}  though  the  queftion  I  beliere,  among  the  cafuifts^ 
larill  hardly  bear  a  doubt.  Butj  however  that  may  be,  obe- 
dience to  the  laws  in  being  is.  undoubtedly  a  fufficicnt  exte- 
nnation  of  civil  guilt  before  the  municipal  tribunaL  The 
iheriffj  who  burnt  Latimer  and  Ridley,  in  the  bigoted  days 
of  queen  Mary,  was  not  liable  to  punilbment  from  £liza« 
bedi,  for  execoting  fo  horrid  an  office  \  being  juftified  by 
tlietommands  of  that  magiftracy,  which  endeavoured  to  re« 
ftore  foperfkition  under  the  holy  aufpices  of  it^s  mercilefa 
fifter^  ^rlecution. 

As  to  perfons  in  private  relations ;  the  principal  cafe^ 
iwhete  conftraint  <^  a  fujperior  is  allowed  as  an  excufe  for  cri-. 


aainal  mifcondo6l»  U  with  rcganl  to  tho  imtriaaousil  fobj^^ 
tion  of  the  vife  to  her  hufband:  Cor  naAtt  m  ibn  noca  fetw 
vaat  are  excnfed  for  the  commfffioA  «f  aay  crinAe^  irirtUw# 
capital  or  otherwife,  by  the  oommaad  or  coercion  4>{llw  pa^ 
tent  or  matter  ^i  though  in  feme  cafei  the  command  or  aa- 
thoritj  of  the  hufeand,  either  eipteft  or  Jmpli^y  Will  pri* 
Yilagc  the  wife  from  puiuftnu^M,  trtft  for  capiltl  oiflfaiigffc 
And  therefore  if  a  woman  commit  theft)  bui^lBl7,  of  cdUMF 
.  dvil  offisnces  agaioft  the  hmi  of  fociety,  by  tho«eociiCMi^o£ 
lier  httlband  \  or  even  irt  hit  bompany^  wUoh  the-  law  coo^ 
ftruea  a  coercion ;  iho  is  not  gmky  of  any  crime)  bciog 
confidered  as  aAlng  bj  compulflbn  and  not  of  her  owil 
will  ^*  Which  doflrina  is  at  lead  a  thoufand  yearn  old-  hi 
this  kingdom^  being  to  be  fbwid  among  the  laws  of  king 

t  ^9  1  '^^  ^^  ^^^  Saxon  \  And  it  appears  that, .  among  the 
notthern  nations  on  the  continent,  this^nrilege  extended  to 
any  woman  tranfgtefling  In  concert  with  a  man,  and  to  Mf 
fervant  that  committed  a  joint  offbncc  withli  freem^ri ;  tbi 
male  or  freeman  only  was  punilhedj  the  female  or  flave  dif- 
mifled ;  ^'  froculduih  quod  dlterum  Kberfys^  atterum  nit^fai 
"  impelUrei^!*  But  (beCdcs  that  In  our  hw,  which  is  atltan- 
ger  to  flayeryi  no  impunity  is  giv^n  to  ferTant8;|'who  are  as 
much  free  agents  as  their  mafters)  even  ^ith  iipxi,  to  V^iveS, 

^  this  rule  admits  of  an  excepti^ti  in  crimes  that  are  nuua  infif 

and  prohibited  by  the  law  of  nature,  as  murder  an'd  the 
like  (4)  t  not  only  becaufc  thefe  are  of  a  deeper  dyfe ;  but  kM&, 
fince  in  a  ftate  of  nature  no  one  is  in  fubje£lioti  W  another, 
it  would  be  uArea  fonable  to  fcreen  an  offender  fro'nif  tht  pu- 
faiftimcnt  due  to  natural  crimes,  by  the  refinctiienf i  aMd  'fiib- 
ordinations  of  civil  focicty.  In  treafoft  aMbj-'^the  Mghcft 
crime  which  a  member  of  fodety  can,  as  fuch,  bfe  gtrilrf  trf,) 

*  1  Htwk.  F.  C.  3.  ^  cap*  57. 

c  I  Hal.  P.  C.  45.  *  Stieroh,  Jejwr^Sucon.  /.  s.  c  4« 


(4)  The  kwr  feemi  to  protc6l  the  wife  m  all  febnics  centmittcd 
by  k^r  in  company  with  her  huibandi  cactpt  nmrder  sod  faan*- 
flaU^ter«     t  Hal*  P.  C  47- 

9  no 


li»^^fa .l|f  ^f ^»iA  tudl eictffi: the  wife ;  noprefamftlott 
1^  the  bitflHiiidVa)ci€ioa  fb^UiCstoiiuite  her  gttUt^i  m^^ 
hecm\(c  of  -dif  ;pdicHi(kcfi|.  aliid  kivigeiMit  coate^tmc^i^ot  ths 
cijiqif  itCcl^  i(f^  bfSivfQ  lUc  Wbftndr  iMMriag  bvtken  tUrimgH 
the  i|)pft  jGicmd;lie/)f  filial  oomumniiiiif  byrtoeMKoiviigMift 
the  ftitfc,  hft»  a#  rigbt  to  that-^^hddieiiae  from  a  w|fe,  which 
be  hjjnfelf  at  a  f ufajstft  b«t  foi^gcttoa  to  fSLj*    In  inferior  mi& 
demefoorf  att),  n^  mayyettiarhlfttiotiHer  «xcfcptioq  s  that  a 
wi£e  iniiy  be  iiiiiii%:d  aoq  ftt  in  the  piUory  witbimt  huAandy 
&r  kaepiag  a  hfothel.}   for  thlB  is  ^an  oiFenoe  touehiiig  the 
iiincftic  lyeeoMmy  or  goTetnment  of  the  houfe^  in  which 
the  wife  has  a  principal  (hare )  and  is  alfo  fuch  an  ofienoe  aa 
the  law  prefnmes  fm  be  generally  conducted  by  the  ii^rigucs 
of  the  female  (ex '/     And  m  ail  cafes^   where  the  wife 
offends  alone,  witho)it  the  company  or  coercipn  of  her 
hoflMind^  (he  is  refiponfi^e  for  her  offence^  as  much  .M  ¥^t 
feme-fole. 

a.  Akothbh  fpecies '  o^  compiiliton  or  necreflity  \s  what    [  30  ^ 
car  law  calh  durefs  per  mstfas^i   or ^  threats  and  menacest  . 
whtdi  induce  a  fear  of  death  or'otHcr  bodily  harm,  and  y/hich  ' 
take  away  for  that  reafon  the  guitt^of  many  crimes  and  mif- 
demefnors;  at  ieaft  before  the  hurman  tribdnah     But  then 
that  fear^  which  compels  a  man  to  do  an  unwarrantable  ac- 
tion, ought  to  be  juft  and  wcll-grouncled ;  fuch  ^  qui  caJeri 
^  foffii  in  virum  confianiem^  non  timtdum  et  meticuloftim^*  aSf 
Bradlon  eiprefles  it ',  in  the  words  of  the  clril  law  *.   There- 
forej  in  time  of  war  or  rebellion,  a  man  may  be  juftified  in 
doing  many  treafonable  a£ts  by  compulGon  of  the  enemy  of 
rebels,    which  would  admit  of  no  efxcufe  in  the  time  of 
peace  ^  (5)«   Thif  howerer  feems  only,  or  at  Ieaft  principally^ 

'  1  Hail.  P.  C.  47.  »  /.  a.  /.  16, 

•  I  Hawk.  P.  C.  *,  3.         •  *  Ff.  4.  1.  5.  fif  ft 

^  See  Vol.  I.  M.  131.  >  z  Hd.  P.  C.  50. 

(5)  The  £ear  of  having  .houfes  bomt  or  goods  fpoiled  is  no  caL- 
cafe  ia  the  syc  of  the  law  for  joining  and  marching  with  reb<ls. 
The  oaly  force  that  doth  excufe  is  a  foroe  upon  the  ptrJBn$  4ad 
prefent  fear  of  death;  and  this  force  and  fear  mnft  coatiaae  all  the 
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J9  tUBurc  Boo&tV^ 

iJfeMOi'  fe  dcckciA  bf  the  Um  ^  6^  irheMn  htmUk 
amgiiliealei  are  Mlf  A»  «seo«tioiiet#  oTttrine  pttrafiiiHeot. 
AadAetrfnt  tiiM^4  flMfi-^  ^Meiitljr^iibulied^  aikMiad^ 
OQ  tuber  paffiUc  inmm  ^<fimpiag  4etfch|  %ut  bj  tdlUng  siii 
imiocent  pdribn :  tluji^£6ar  and  force-  fiial)  not  acquit  biin  of 
jQurdef }  for  lie  ooglit  tadKr  t»  4ie  bimfelfi  than  •efeiipc  by 
.the^munder  of  an  inooof  nt  *i^  Boi- 10  fuch  a  cafe  be  la  per« 
mitlod  t»  kill  the  afiailanti  for  tbere  tbe  bnr  of  natii«e>  and 
fel&defictiae,  iff  piimary  iluion^ -baye  made  Um  his  own  pro* 

pCGCOT*  '*•      * 

3.  Tutte  18 1  third  rpecie^  of  tieceffity:,  which  may  be 
diflfniguilhdd  froni  the  adual  compulfion  of  external  force  or 
'fear;  befffg  the  fefult  of  reafon  and  reHeJlion,  Which  a£l  tipott 
^nd  conftraina  man's  will,  and  oblige  kim  to 'do  in  a£Eiont 
which  without  fuch  obligation  would  be  criminal.  And 
that  isi  when  a  man  has  his  choice  of  two  evils  fct  before  htm^ 
and,  being  under  a  neceffitj  of  chuCng  one,  be  chufcs  the 
[  3f  3  Ic^  pernicious  of  the  two.  Here  the  will  cannot  be  faid 
freely  to  exert  itfelf,  being  rather  pafTive,  than  zOAreyor^ 
if  adive,  it  is  radier  in  reje&iog  the  j;reater  evil  than  in 
diuCng  the  lefs.  Of  diis  fort  is  that  neceflity^  where  a  man 
by  the  commandment  of  the  law  is  boi^id  to  arreft  another 
for  any  capital  oflence,  or  to  difperfe  a  riot,  and  re(iftaiioe  ia 
made  to  his  authority:  it  is  here  juftifiable  and  even  neceffirty 
to  beat,  to  wound,  or  perhaps  to  kill  the  offenders^:  rather 
than  permit  the  murderer  to  efeape,*  or  the  riot  to  cootioHe. 
For  the  prefervation  of  the  peace  of  the  kingdom,  and  the 
apprehending  of  notorious  maIefa£lQra>  are  ^  the  utmoft 
confequence  to  the  public :  and  therefore  excvfe  the  felony, 
which  the  kiBing  would  otherwife  amoant  to'.  - 
«  1  Hal.  P.c.  51.  •  •  1^.  S3« 
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lime  the  party  remains  with  the  rebels.  It  is  incumbent  upon 
nien,  who  make  force  their  defence,  to  (hew  an  a£hial  force*  and 
that  they  joined  pro  timorc  mortu^  d  rccejftnmlt  ^am-af  pofstutuu. 
FoJ.  I4»  ai6. 
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Ch«  ^.     '  W  ft  0  tf  o  s;  ^t 

4.  THfttt  is  f€t  an^dmr  cafc  of  ncccffitj,  whtch-faM  o^ 
QBfatwH  g«eMt  fpec<ikitioii  aoMAg  tins  wtkm  up^  gene*. 
Ml  te#  i  vm.  vhctiker  t  masi  in  l^xtroM  want  of  feo4  or 
dMfkiiig  may  jttAiff  fttfalmg  either)  to  relieve  lus  prefimc 
neeeffitica?  Anil  ihts  bothGrotiiM^  and  Pttffcndorf',  toge« 
Acr  with  manf  othet  of  ^fci«ign  jurtAsi  hold  in  the'a& 
firmattve;    niaintaiiiin)^  by  many  ingeniousi  humancy  ind 
phmflhtc  rcttfont)  that  in  fuch  cafes  ther  community  of  go6d» 
by  a  kind  of  tacit  conceffion  of  fociery  is  rcYived.     And 
feme  even  of  onr  own  lawyers  have  held  the  fame  «,  though 
it  feems  to  be  an  unwarranted  do&rine,  borrowed  from  the 
notions  of  feme  civilians :  at  leaft  it  is  now  antiquated,  the 
law  of  Stigland  admitting  no  fuch:excu{e  at  pTlefent^ 
And  tlus  it's  doArine  is  agreeable  not  only  to  the  ftntimenla 
of  «iaQyOf  thewifeft'antionts,  particularly  Ciaovo.%  who 
holds  that  ^^ftmmctdqui incommodum finndum 'e^pdiius quam 
«*  de  aheriiis  commffd'i^  dt^trahendum  s^'  but  alfo  to  the  Xcwjih 
law,  as  <;ertiried  by  king  Solcmon  himfelf ' :    *'  if  a  thief 
♦«  ftcal  to  fatisfj  his  foul  when  he  is  hungry,  he  (hall  reftorc 
*'  fevenfold,  and  fhail  give  all  the  fubftance  of  his  houfe  ;'*    [3^3 
which  was  the  ordinary  punifhm^nt  for  theft  in  that  king- 
dom.    And  this  is  founded  upon  the  highed  reafon :  for 
men's  properties  would  be  under  a  (Irange  infecurity,  if  li- 
sMe  to  be  invaded  according  to  the  wants  of  others,^ of 
which  wants  no  man  can  poflibly  be  an  adeouate  judge,  but 
die  party  hlmfelf  who  pleads  them.     In  this  country  efpe- 
cially,  there  would  be  a  peculiar  impropriety  in  admitting  fo 
dubious  an  excufe :  for  by  our  laws  fuch  fuHicient  proviiion 
is  naade  for  the  poor  by  the  power  of  the  civil  magiftrate, 
that  it  is  impodible  that  the  molt  needy  ftranger  fhould  ever 
jbe  reduced  to  the  neceffity  of  thieving  to  fupport  nature. 
This  cafe  of  a  ftrang«r  is,  by  the  way,  the  (Irongeft  inftance 
put  by  baron  PufFeadorf,  and  whereon  he  builds  his  princi- 
pal argvments :   which,  however  they  may  hold  upon  the 
continent^  where  the  parfimonious  induftry  of  the  natives 

^dtjftk.&fJ^T^f*^,  '  I  H«il.  P.  C*  54* 

9  L.  of  Kac  and  K.  1.  2*  c.  6.  *  deof,  L  3*  #.  5. 
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orders  every  6he  fo  v^ork*  or  ftarrf)  yet  muft  lofe  all  tbeir 
weight  and  efficacy  in  £nglaiid|  where  charity  (s  redact  to 
a  fyftem,  and  interwoven'ia  oar  yery  coaftit«tion.  There- 
fore our  laws  ought  i^  no  means  to  be  taxed  with  being  tior* 
merciful,  for  denying  this  priTilege  to  the  aeceffitous ;  efpe* 
'^  cially  when  We  confidcr,  tbrtthe^dng,  on  thc^reprefentatioa 
of  his  miniftersof  juftice,  hath  a  power  to  tbftcn.the  law^ 
and  to  extend  mercy  in  cafes  of  pecaliar  hardfliip.  An  ad« 
▼antage  which  is  wanting  in  many  (laites,  partftalttly  tbofe 
which  are  democratical :  and  thefe  have  in  it's  ftead  intro* 
daced  and  adopted,  in  the  body  of  tl^e  law  itfelf,  !a  maltitodc. 
of  circamftaiices  tending  to  alleviate  it's  rigour.  But  the 
founders  of  our  conftitution  thoifght  it  better  to  veft  in  t^ 
erown  the  power  of  pardoning  particular  ob}c£i:&  of  compal^ 
fion^  than  to  countenance  and  eitabliQi  theft  by  04ie  general 
luidiilingttilhing  law. 

VIL  To  thefe  fcveral  cafes,  in  which  the  incapacity  of 
committing  crimes  arifes  from  a  deficiency  of  the  will,  we  may 
add  one  more,  in  which  the  law  fuppofes  an  incapax:ity  of 
doing  wrong,  from  the  excellence,  and  pevfedion  of  the  pei^ 
C  33  ]  fon ;  which  extend  as  well  to  the  will  as  to  the  other  quali- 
ties of  his  mind.  I  .mean  the  cafe  of  the  king ;  who,. by  rir* 
toe  of  his  royal  prerogative,  is  not  under  the  coercive  pow^y 
of  the  law  ^^  which  will  not  fuppofe  him  capable  of  commit 
ting  a  folly,  much  lefs  a  crime.  We  are  therefore,  out  of 
reverence  and  decency,  to  forbear  any  idle  inquirieSj  of  what 
would  be  the  confequence  if  the  king  were  to  a£l  thus  and 
thus :  fince  the  law  deems  fo  highly  of  his  wifdom  and  yir« 
tue,  as  not  even  to  prefume  it  pofl^ble  for  him  to  4q  anything 
inconfident  \vith  his  (tation  and  dignity ;  and  therefore,  hap 
ma^de  no  provifion  tp  remedy  fuch  a  grievance.  But  of  tbia 
fufficient.was  faid  in  a  former  volume  %  to  which  I  muft  re- 
fjpr  the  reader.  .1 
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CHAPTEa    THE    xaiHD* 


t>F  PRINCIPALS  AKO  ACCESSORIES. 


IT  having  been  ihewn  in  tbe  preceding  chapter  what  per* 
fons  are,  or  are  not,  upon  account  of  their  fituation  and. 
iHreumftance^)  capable  of  committing  •crithes,  we  are  next  to 
make  a  few  remarks  on  the  different  degrees  of  guilt  among 
perfons  that  are  capable  of  offending ;  viz.  as  priricipaly  and 
as  acceffory. 

I.  A  MAtr  may  be  principal  in  tin  offence  in  t^o  degrees. 
A  i^irincip^ly  'in  t-ie  firft  degree;  is  he  that  is  the  ?itktty  or 
tfMbltite  perpetrator  of  the  crime ;  and,  in  the  fecond  degreCf 
he  Is  who  i^prefenty  aiiciing)  and  abetting  the  fa£l  to  be  done*« 
Which  pfefenee  ntc  Atkc^  always  be  an  adual  immediate  ftand^ 
ing  by,  witbtn  iighc  or  hearing  of  the  fa£l ;  but  rhere  may 
be  aHb  a  conftruQive  prefi^ce,  as  when  one  commits  a  rob* 
bcry  or  murder,  and  another  keeps  watch  or  guard  at  feme 
tottvenient  dtftance  *>•     A  nd  this  rule  hath  alfo  other  excep- 
tions: fbr^  in  cafe  of  murder  by  poifoning,  a  man  may  be  a 
jMTincipal  fefon,  by  preparing  and  laying  the  poifon,  or  per- 
fuading  another  to  drink  it  *  who  is  ij^norant  of  it's  poifon* 
ous  (juality  *,  or  glVi:45  if  to  him  for  that  purpofe  ;  and  yet 
not  adminifter  it  himfelf,  nor  be  prefcnt  when  the  very  deed 
of  poifoning  is  committed^     And  the  lame  reafoning  wil^ 
hold,  with  regard  to  other  murders  committed  in  the  abfcnck 

••'  t  Hal.  P.  C.  61$.  ^ Foftcr.  )49. 
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of  the  murderer,  by  means  which  he  had  prepared  before- 
'hand^  and  which  probably  could  not  fail  of  their  mifchievous 
tffcCt,  As  by  laying  a  trap  or  pitfall  for  another,  whereby 
be  18  killed ;  letting  out  a  wild  beaft,  whh  an  intent  to  do 
mifchief ;  or  exciting  a  madman  to  commit  murder,  fothat 
death  theretipon  enfues :  in  every  of  thefe  cafes  the  party  of- 
fending is  guilty  of  murder  as  a  principal,  in  the  firft  degree* 
'  )For  he  cannot  be  called  an  accefTory,  that  neceffarily  pre- 
fuppofing  a  principal :  and  the  poifon,  the  pitfall,  the  beaft^ 
.  or  the  madman  cannot  be  held  principals,  being  only  theiti- 
ftruments  of  death.  As  therefore  he  mufl  be  certainly  guilty^ 
cither  as  principal  or  acceflbry,  and  cannot  be  fo  as  acceflbty^ 
it  follows  that  he  muft  be  guilty  as  principal :  and  4f  princi<« 
pal,  then  in  the  firft  degree  ;  for  there  is  no  other  criminal, 
much  lefs  a  fuperior  in  the  guilt,  whom  he  could  aid,  abet, 
braffift^ 

IT.  An  aceeffory  is  he  who  is  not  the  chief  aftor  In  the  of* 
fence,  nor  prefent  at  it's  performance,  but  is  fomeway  cdn» 
"  .iicrncd  therein,  eithet  before  or  afitr  the  fad  committed.  '  la 
confidering  the  nature  of  which  degree  of  guHr,  we  will,  fitft, 
examine,  what  offences  admit  of  acceflbries,  and  what  fiott 
fccondly,  who  may  be  an  accefTory  lefort  the  fad :  dii#dly, 
who  may  be  an  acceflbry  after  it :  and,  laftly,  bow  accef- 
lories,  confidered  merely  as  fuch,  and  diftinft  from  prin* 
cipals,  are  to  be  treated. 

I.  And,  firft,  as  to  what  offences  admit  of  acceflbries, 
and  what  not.  In  high  treafon  there  are  no  acceflbries,  but 
all  nre  principals:  the  fame  a£ts,  that  make  a  man  acceflbry 
in  felony,  making  him  a  principal  in  high  treafon,  upon  ac- 
count of  the  hcinoufnefs  of  the  crime^.  Befides  it  is  to  be 
confidered,  that  the  bare  intent  to  commit  treafon  is  many^ 
times  a£tual  treofon  5  as  imagining  the -death  of  the  king,  or 
.confi^irtng  to  take  away  his  crown.  And,  as  no  one  can 
advife  and  abet  fuch  a  crime  without  an  intention  to  have  it 
dor^e,  there  can  be  no  acceflTories  before  the  faft;  fmcjt  the 

^  iH-l.  P.  C  ti;.    sHj^^k  r.C.  315.        c  3  Inft.  jjS.    i  H4I.  r^CGij. 
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rtxf  advice  a^d  abetment  amount  to  principul  treafon.  But 
this  will  not  bold  in  the.  inferior  fpccies  of  high  treafon^ 
which  do  not  amount  to  the  legal  idea  of  compaffing  tho 
death  of  the  king,  queen^  or  prince.     For  in  thofe  no  ad- 
vice to  commit 'tlieiii»  unlqfs  the  thing  be  a£iually  perform- 
ed».  will  ouke  a  man  a  principal  traitor  K    In  petit  treafon^ 
purder,  and  felonies  with  or  without  benefit  of  clergy,  there 
may  be  acceflbrjcs :  except  only  in  thofe  oiFenceSy  which  by 
judgment  of  law  are  fuddco  and  unpremeditated^  as  mah« 
flanghter  and  the  like  ^  which  therefore  cannot  have  any  ad^ 
oei&rics  i^orr  the  faft^    So  too  in  petit  larceny,  and  in  all 
crimes  under  the  degree  of  felony,  there  are  no  acceilbriea 
,  xither.  ^{^r^  or  a/ur  the  faflj   but  all  perfons  concerned 
thereio^  if  guilty  at  all,  are  principals'^:  the  fame  rule  holding 
with  regardXo  the  hig^eft  and  lowed  offences ;  though  upon 
diSevent  reafons*    In  treafoo  all  are  principals,  propter  odium 
delUlii  in  trefpafe  all  are  principals,  becanfe  the'law,  ^iM»4r 
rfmmmis  mn  ^ur^f  does  not  defcend  to  diftinguiih  the  difiereo^ 
(Aadic*  of  guilt  in  petty  mi£demefaors*    It  is  a  maxim,  that 
accffiriui  ffqukur  naiuram  Jul  principalis ' ;  and  therefore  ai^ 
i^^eflbry  ^aanot  be  guilty  of  a  iugher  i:rioie  than  his  princi- 
4»aU  being  only  puniihcd,  as  a  partaker  of  his  guilt.    So  that 
if  a  fervant  inftigates  a  ftranger  to  kill  his  mader^  this  be- 
i^g  mujrder  in  the  ftranger  as  principal,  of  courfe  the  fervant 
is  acceffory  only  to  the  crime  of  murder  \  though,  had  he 
been  prefent  and  aflifting,  he  would  have  been  guilty  as  prin* 
«ipal  of  petty  treaibn,  and  the  ftranger  of  murder  *". 

.  2.  As  to  the  fecoUd  pointy  who  may  be  an  acceiTory  before 
the  fa£l  %  fir  Matthew  Hale  ^  defines  him  to  be  one,  who 
being  abfent  a^  the  tin^  of  the  crime  comnutted,  doth  yet 
procure,  counfei,  or  i^onvnand  another  to  commie  a  crime. 

.Heixin  abfonfie  is  neceflury.tomake  him  »a  acceflbry ;  for  if 
fnch  procwrfr>  or  the  like»-  ^e  prefen^  he  is  guilty  of  the 

.  ortme  as  prii»cifaU  .  If  A.tl^n  advifes  B  to  kill  aD(}ther»  and 
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H  SocB  it  in  tUe  afbfieirce  of  A,  tiow  B  iv  priiictpaK  and  A*  H 
40cefibry  in  the  murder.  And  this  hcMs^  evert  though  f hd 
pattj  kiUed  he  not  in  rerum  natura  tt  the  time  of  the  tdnce 
given;  Arff  A|  the  reputed  father,  ad? ifea  B  the  mother  tfS 
a  baftard  child,'  unbotn,  to  ftrangle  it  when  bom,  aiid>ihe 
floes  fo;  A  is  accedbrjr  to  this  oiarder".  And  it  is  aifefitt^ 
tied  ^f  that  whoever  procureth  a  feloay  to  be  committed^ 
Shotigh  it  be  ijy  the  intervention  of  a  third  perfon,  is  an  ac* 
crflbry  bcfor«  the  fa£t.  It  is  Hkewife  a  role,  that  he  who  in 
tny  wife  commands  or  connfek  another  to  commit  an  uidaw* 
f ul  a£l,  is  acceflbry  to  all  that  enfiies  upon  that  onlawfut  aA  i 
bat  is  not  acceflbry  to  any  %6t  diftinA  ffom  the  other.  Asif 
A  commands  B  to  beat  C,  and  B  beats  him  fo  that  he  dies; 
B  is 'guilty  of  miifder  as  pmitipaly  and  A  as 'aoceffi)rfr 
Bu^  if  A  commands  B  to  bum  C*s  houfe  (  mi  be^  in  fo 
doing,  commits  a  robbery;  now  A,  though  acceflbry  to  the 
Iwmtiig,  is  not  acceflbry  to*  the  robbery^  for  that  is  a  tfaiag 
4rf  a  di^in^  and  uodonfequepttal  nature  ">•  But  if  the  fckmy 
Mmmltted  be  the  fame  in  fubftaitce  ^ith  that  which  is  conw 
snanded,  and  only  varying  in  foroe  circamftaotial* matters; 
-as  if,  upon  a  command  to  poifen  Tttius,'  ho  is  ftabbcd  of 
ihot,  and  dies  ;  the  conMnan^r  is  ftill  acce0bry  to  the  mut* 
der,  for  the  fnbftanc^  of  the  thing  commanded  was  the  death 
of  Tititts,  and  the  manner  of  it's  execution  is  a  mere  colbh 
teral  cireumrftance  ^ 

3«  Ak  ^acceflbry  Mftet  the  faA  may  be^'  where  a  perian^ 
knowing  a  felony  to  have  been  committed,  receives,  relieves^ 
comforts,  or  affifts  thtf  felon  %  Thei%fof#,  to  make  aa  ac« 
eeflfory  ex  f^ft  fa&9^  it  is  in  the  firft 'plate  requifite  that  ha 
Icnows  of  the  felony  committed  '•  In  the'nest  ptUce  he  muft 
receive,  relieve,  comfort,  or  affift  him.  And,  generally,  any 
afltftance  whatever  given  to  "a  felon,  to  hiodef  Ma  being  ap» 
{>rehended|  tried,  cT  fufiering  punifliment,  makes  the  affiftor 
ao  acceflbry.    As  furnilhing  biito  with  a  h4»rfe  iq  efcaipi^  hi$ 

^  Dyer.  186.  '  '  «  Hiw^.  p.  p.  3|S. 
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ptfr^/b  iMoej.c^  Tiif^ak  tP  fM>p(»t  bj«i|^  ahopff  or  Qthci. 
i^okcfT  to  conceal  hia,  or  opm  force  ao4  vio)9oce  to  rpfci^: 
^  PMf^  ^i''^  '•  ^<^  Ulp^wife  to  cpiurjcy  ioftriiqoeiM  to  ^Jkr, 
1^  toiefiable  him  to  break  g^ol^  or  to  bribf  tbe  ga^er  ^  kX 
bpmdcape^  iiiak9f;a^maa  ^n  accefioryto  tjbe  feV>ngri  Sp(: 
to  BiUeve  a  felon  in  gaol  witb  cloatbs  or  other  acoe&riei^.i^i 
im  offn^c^ :  £af  the.  criiae  impntabW  to  this  fpe^ie*  of  siccfC*^ 
ibrf  ie  the  lundraace  of  public  juftiee,  by  affiftiag  the  feloa 
to  efeape  the  vengeance  of  the  law  v.  To  buy  car  receive 
ftolcii  giiodf t  koowiog.  them  to  be  ftolen,  falla  under  none  of 
thde  dirfefjpcions.;  it.  was  theveforo  at  common  law,  a  mem 
mifikmefoory  aad  made  not  the  receiver  acceflbry  to  tbe 
ibe&f  becaufe  be  reoeaved  the  gatds  XMiLy»  and  not  the/ehn^i 
bvtmow  by  the  Aatutes  5. Ann.  c.  3 1«  and  4  Geo.  I.  c.  1 1« 
dl  fttch  icQcavers  vac  made  aecefibries  (where  the  priocipal 
Ukmj  admttt  of.  aecefibries T^  and  may  be  trapfported  for 
fuMtcen  years  (1);  anci«  in  the  cafe  of  xeceiving  linen  goods 
ftokniiDin  .the  bkaching^oiuids,  are  by  ftatute  2  8  6eo«  11^ 
c.'af*  ^leckuTed  felons  widiout  benefit  of  clergy^  In  France 
faA  veesivevs  aie  poniihcd  with  death :  and  die  Gothic  co»* 
flittttionS'diftingni(hedaUbLthfec  Ibrts  of  thieves,  M  upum  qui 
^*  s$n/$Bam  dmret^  akerwn.  qm.amtreihant^  teniium  qti  r^ffm 


•    •  *    .»  »  .. 

The  felony  mud  be  complete  at  the  time  of  the  jajQidsAce 

given  ^  elfe  it  makes  not  the  aflidant  an  acceflbry.  As  if  one 
wounds  janofher  mortally,  and  after  the  W9und  g\yen,  but  be- 
fore de^tb  enfue$,  a  periCon  aPfifU  or  receives  tbe  delinquent; 
this  does  not  mak^  hii3%  accefibf  y  to  the  homicid/e  \  for,  ti^l 
dea^  enA^>  there  is  no  felony  committed^*  But  fo  ftri^ 
is  ib^\^  ]^}»xp  a  felony  is  ai^ually  complete,  in  ordeif  to  do 
f  fiiB^;^  juftice^  that  the  neareil  relations  are  not  fuffered  to 
9Jd  tr  receive  one  aivHher*.  If  the  parent  affiflts  his  chi)jd,  ^t 

'^•^Ht^k.  roi'si^  jr«*  *rofcr.  73. 
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tlK^cUU  die  {ttfem^^if  tliff  btoAer  ««^dt6«  tftelMtkelr^ils^^ 
Dttfter  his  fietvantr  or  4lie  ftrivant  hii^  A^dr^'b^  ein-ef  if 'fte'- 
httflnsd  rdie9e»  hii  ^fe^  %riio  inrrft  any  #f  tli^in  cbmatfttedji- 
f  3;;^  X  (Sbny^  the  reeenreiT^' became  ae€6fl^rie^^/9^/»^9*/^Btt  •- 
finneeo^Qit"«aiiflibib«tdme  an  ai^ctffibty' by-lihe  ree«i]^*allif^ 
eMccaloieiirof  hiif  faflfb'ai>4^,  fer-Afe-^^  {)f«fiiaM  to^ta  ttti^ 
dtr  his  ccietfdbit^  and^  chef^fefO'the-  ia  net  beund/ -mitfter 
•Dgktflie,  HOi^MsklfGOV^lttr^lopdA.  ^-v.   .^  ..  •:  ..  .«.  «< 

-     -•4.  Thb  laft'point'ol diu|uiry  ia, 'ba^mocaflbries  are  tty^d- 
mated,  confidered'diftinA'ifram  ipriafeipals.*    And  the  gctie*' 
val  rule  of  the  antnot  Isv  (bornywcd  frMi  the  Gothic  cotifti-' 
ttttions^)'  18  th2s,  that  acccflbriea^aii  fofbr  the  ftimr  pmuft^ 
ment  aa  dkcur prinoipdis :  if  4)oebe  Uabkta  daatji)  the etbeir 
k'aUb  isabls^:  as,  by  thelaws-of  Atbem,  detiiiqueiita  ami 
ttieir  abettors  ivdre  to  iccehre  Jthe  &me  poaiflniicAt  ^    '"Wby 
tben>  ii:  may  .be  aiked,  ace  fuch  dobotite  diftinAfaRa'maite 
between  accefibrka  and ,  pcixuapab»  if  .both*  are  Jto  iafvr&tbft 
fiame  puiufhrnoiit  ?  For  thefe  xeaibns«    i.  To  dtiUhgiiiflr  tfas 
saturtt'  and  deaommatioxi  of  crxroeav  that  tbB-.acc3B£iMl'«n«y 
iGQaw  bow  tadcfisad  himtelf  whettiQdided;.diei:oioinc8n 
«f  aa  a&iial  robbery  being  quito  a  different.accuAtion^nm 
that  of  harbouring  the  robber.     a«  Bccatt£B»  though,  by  ite 
anttent  common  law  the  rule  U  as  before  laid  doMui,  dsit 
both  Ihall  ho  puntflsed  alike,  yet  now  by  the  ftatutes  relating 
to  the  benefit  of  clergy  a  diftindton  is  made  between  dvem : 
acceflbrics  f^fi^r  the  faft  being  ftill  allowed  the  benefit  of 
clergy  in  all  cafes,  except  horfe-ftealing®  and  ftealing  of 
linen  from  bleaching-grounds^:    which  is  denied  to  the 
principals,  and  acceflbries  hefire  the  fad,  in  many  cafes  \  as* 
among  others,  in  petit  treafon,  murder,  robbery,  and  wil- 
ful burning'.     And  perhaps  if  a  diftindtion  were  conftantly 
to  be  made  between  the  punifhment  of  principals  and  accef- 
fories,  even  hefowe  the  fa£l,  the  latter  to  be  treated  with  4 

>  3  Infft  10^.     %  Haw]c.  P.  C*  320.  '  Pott.  Anttq.  b.  i.  c«  26. 

»  I  Hal.  P.  C.  621.  •  Stat.  31  £liz.  c.  la. 

^  See  Stjernhook/  ibiim  '  Stat.  |S  Geo.  II.  c.  27. 

«  3  Inft.  its,  M  H4I.  P.  C.  615, 
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fink  kb  tcftntf  tlian  the  ^mcr,  it  might  ftKrent  die  po^ 
pcl^ticMioi  OHioy  crimen  by  increa&ng  the  difficulty  of  fihdv 
i|£.2|ipci(iQO  ce  exccutf  Ui«4eed  kfclf )  at  lii§<lan«r  vottld 
h$  giDvatcr  diaa  that  of  ^iaftccomplieesi  by^cafon  of  the  dif«  C  4^^  T 
fim^«e  o(.hii  pl^»i(hlIlel|t^  3«  Becaufe  fpffoieriy  no  qmii 
€Ou}d  be  trkd  aai  acf  eflbcy^ .  till  after  the  pritictpal  waa  com* 
viQiad»  or  at  lead  he  muft  have  beeo  tried  at  the  fame  tim;t 
with  him :  though  that  law  is  now  much  altered^  aa  willrbi^ 
ihewn  more  fully  in  it's  proper  place*  4.  Secaufe,  though 
a  nao  be  in4iikti  at  acceflbry  and  aequitted,  he  may  af<» 
IBCwarda  be  ^didied  >a  principal :  for  an  aeqatttal  of  tc* 
€mwgs>r  /(oanieUtng  a  felon  is  no  acquittal  of  the  felony 
i^lf ;  hut  it  is  nuittu  ol  flomc  dpobt,  whether,  if  a  maa 
V^fiqqiaptted  aff  principai*  he  can  be  afterwards  indited  a« 
ampfl9f y  before  the  fad ;  iince  thofe  offences  are  frequentlji 
ferf  ne^r'nUiedy  and  thete£oxe  an  acquittal  of  the  guilt  of 
Mier  may  be.  an  acquittal  of  the  other  alfo'.  But  it  la 
dbariy  heU^  that  one  acquitted  a$^  principal  may  be  mdiA-P 
cdbas'-an  acceflbry  after  the*  bkOt  y  fince  that  is  always  an 
vAnle  of  ar.difiiorent  fpeciea  of  guile,  principally  tending  CO 
evade  Ahe  public  jufiicey  and  is  fubiequent  in  it^s  cooimcoce^ 
ssmttO'thn  ndier.  Upon  thefe  reafbas  the  diftinSkmnf  ^ 
ftiqcipid  and  acceflbry  wUI  appear  to  be  highly  neceflary^ 
:thi9u^-the  puniftment  is  fttilmuch  the  iame  with  regatd  to 
lymcip^,  and  iiKh  acoefibrics  as  offend  iSlj/^fV  theifaA  i» 
oommneo* 

►  Beccar.  c.  37,        '  i  Hal.  P.  C.  6»5, 6i6.  1  Hawk>  P-  C.  373.  FoAer.  3SU 
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Of    OFFENCES    AOAiNs-P    GOD 
.   ANii    f^  EL  I  G  ION. 


IN  theprefcnt  chapter  we  arc  to  enter  upon  the  detail  of 
*'the  fevcral  fp'ecics  of  drimts  and  miiyetnefndrs,  with  the 
pUnifhrneffts  annexed  to  each  by  thrflaws  of  England.-  li  wai 
obfcirVcd' In  the  beginning  of  this  book*,  that  Crimea  Md 
mifcleiiicfiiyrs  are  a  breach  and  viohtton  of  the  pfubiic  right* 
aiidMiities,  owing  to  the  whole  community,  eonfidered  as  a 
community,  in  it's  Ibdal  aggregate  ca^i^ty.  And  in  th« 
vrTy  entrance  of  thefe  commentaries'^  it  was  (hcWn,  that  hu^ 
manlaws  can  have  nf  concern  with  any  but  fock^'andrekii 
thre  tlutfts ;  being  intended  only  to  regulate  tbcf  condufk  of 
man,  confidered  under  various  relations,  as  a  mcrfnbcr  of  dfll 
-fockty.  A!!  erimes  ought  therefore  to  be  ^ftitnated  merely 
according  to  the  mifchiefe  which  they  produce  ift  civil'fc^ 
•ciety'* :  and,  of  confcqticnce,  private  vices,  or  breach  tsf 
mere  abfolute  duties,  which  man  is  bound  to  perf6rm  t:on« 
(idered  qnly  as  an  individual,  are  not^  caxin^t  be,  the  obj<^ 
of  any  municipal  law  f  any  farther  than  as  by  their  evil  ex« 
ample,  or  other  pernicious  eSefls,  they  may  prejudice  the 
community,  and  thereby  become  a  fpecies  of  public  crimes. 
Thus  the  vice  of  drunkennefs,  if  committed  privately  and 
alone,  isl)eyond  the  knowlege  a^nd  of  coprfe  beyond  the  reach 
of  human  tribunals :  but  if  committed  publicly,  in  the  face* 
of  the  world,  it's  evil  example  makes  it  liable  to  temporal 
cenfures.  The  vice  pf  lying,  which  confifts  (abftraAedlj 
taken)  in  a  criminal  violation  of  truth^  and  therefore  in  any^ 

'  ^  m*  5*  *  S«9  Voi*  I*  P>S*  l>3i  "4<  !  Beccari  cb.  l» 
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lliape  18  derogatory  from  found  mon^Kty,  is  not  howerer 
taken  notice  of  by  our  law,  unlefs  it  carries  with  it  fom,a 
|Mibiic  inconvenience,  ?$  fpreading  falfe  news ;  or  fome  fo« 
cial  injury,  as  flander  and  malicious  profecutioHi  for  whic^ 
a  private  recompencQ  is  given.  iVnd  yet  drunkennels  and 
malevolent  lying  are  inforo  confcientiae  as  thoroughly  criminal 
when  they  are  not,  as  when  they  are,  attended  with  public 
inconvenience.  l!^he  only  difference  is,  that  both  public  and 
private  vices  are  fubjed  to  the  vengeance  of  eternal  juftice^ 
and  public  vices  are  befides  liable  to  the  temporal  puniflw 
nients  of  human  tribunals. 

.Om  the  otbi^rhattd,  there  arc  £bme  mifdeme(hors,  which 
in^  puaiflied  by  the  municipal  law,  that  have  in  themfitives 
notbiog  criminal^  but  are  made  unlawful  by  the  pofitive  con^ 
ilittttions  of  the  ftate  for  public  convenience.  Such  as  poach* 
sog»  exportation  of  wool,  and  the  like.  Thefe  are  naturally 
no  offences  at  all  ^  but  their  whole  criminality  coniifts  in* 
their  dilbbedience  to  the  fupreme.  power,  which  has  an  uuf 
doubted  righty  for  the  well-being  and  peace  of  the  comma* 
nity,  to  make  ibme  things  unlawful,  which  are  io  them* 
feiyes  indifferent.'  Upon  the  whoie  therefore,  though  part 
of  .the  offences  to  be  enumerated  in  the  following  ifaeets  are 
offences  againft  the  revealed  law  of  God,  othcxs  agaioft  the 
law  of  natuce,  and  fome  are  offences  agauift  neither ;  yet  in 
a  treatife  of  municipal  law  we  muft  confider  them  all  as  de- 
riving their  particular  guilty  here  puniibabloi  from  the  law 
of  man* 

Having  premlfed  this  caution,  I  (hall  next  proceed  to 
.diftribute  the  feveral  offences,  which  are  either  dire£tly  or  by 
confequence  Injurious  to  civil  fociety,  and  therefore  punlfh* 
able  by  the  laws  of  England,  under  the  following  general 
heads :  firft,  thofe  which  ar<e  more  immediately  injurious  to 
God  and  his  holy  religion }  fecondly,  fuch  as  violate  and 
tranfgrefs  the  law  of  nations  \  thirdly,  fuch  as  more  efpeci- 
ally  afif £1  the  fovereign  executive  power  of  the  ftate,  or  the 
a^  {lis  government  9  fouhhly,  fuch  as  more  diredljt 

infringe 
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ibftifigtf  the^  Vight^'Of  iht  publk  or  ooimnomreaidb^  aiiB» 
laitly,  fuch  m^  dero^te  from  thofe  rigiits  and  duties,-  which 
Redwing  to  pirtiCHhr'individuals^  and  tttthe  pTcfbryalWn 
tnd'  ^iftdioatioti  >«£  -wlitcli  .iIk;  comnmnit]^  is  doeply  id- 

tercftcd. 

TiRST  tlien,  of  fuch  crimes  and  rrjfJcriiefnors.  as  more 
^  immediately  offtnd  Almiglity  God,  by  openly  tranfgrciling 

the  precepts  of  religion  either  natural  or  reveiledj  and  rac- 
^  diately  by  their  ba<i  example  and  confequence,  the  law  of 

fociety  alfo  ;  which  conftitutes  tliat  guilt  in  the  a£tibn,  'which 

hunian  tribunals  are  to  cenfure. 

:   '  I,  Of  this  fpecies  the  firft  is  that  oVop^acj^  or  a  total  re-* 

nanciatioa  olf  chriftiaiiky  ,^  eml^'acing  cither  a  Calfe  religion^ 

w  no  religion  at  ail*    Thi«  offence,  can  ooly  take  place  ia 

fuch  a$  have,  ooce  profeiled  the  true  religion.   The  penrerfion 

of  ai  chriftian  to  judaifna,  paganifoi,  or  othpr  falfe  religioiit 

was  p)ini(hed  by  the  emperors  Conftantius  and  Julian  with 

,  jBomfiCcation  of  goods  ^;   to.  which,  the  emperors  Theodofias 

.  ,and  Valentinian  add^d  capital,  puniifament,  in  cafe  the  apo& 

»tate  cndeaFOUscd  to  pervert  others  to  the  (nme  iniquity^.  *  A. 

.  pui)ifl)znent  too  fevere  for  aoy  temporal  laws  to  inflict  upoa 

.  .any  ipixitual  offence  :  and  yet  the  zeal  of  our  anceftors  im- 

'  pott;td,it  into  this  eouotry  \  £or  we  find  by  Bra^on  \  that 

^  in  bis  time. apoftates  were  to  be  burnt  to  death.  Doubtlefs  the 

f^iticrvaiionjof  chridianity^  as  a  national  religioo,  is,  .abilraZl* 

\  edijQon^  U}'«  own  iatrinfic  truth,  ,oi  the  utmoft  confequence 

to .|he  civil  (late:   which  a  fingle  indance  will  fuScientlf 

•   deipouftrate*    The  belief  of  a  future  (late  of  rewards  and  pu- 

m(hmentS|  the  entertaining  juft  ideas  of  the  moral  attributes 

of  the  fupreme  being,  and  a  firm  perfuafion  that  he  fuperin* 

tends  and  will  finally  compenfate  every  a£lion  in  human  life, 

(all  which  are  clearly  reve»led  in  the  dofilrinea,  and  forcibly 

inculcated  by  the  precepts,  of  Aur  faviout'  Chrift,)  thcfe  arc  the 

grflfndfoundatioTi  of  ail  judicial:  <Sat lis ;  whictrcall  God  to 

wltncfs'the  truth  of  thofe  faffts,  #hfch  pcth»p«  may  be  only 

kaowii  to  him  and  the  party  atteftlng:  all-moval  evidenoe 

^Cod.  r.  7.  T.  '•iW^.  <.  4.f /,  3.  f.  9.4« 
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dmreftee^  ail  oonfiitongc  in  humtn  voracitfj  jBMift  be  weak- 
cd    b]r  apoftaof,    and    ofertbfown    by  total    infidditj^  i. 
'Vfhfffefote  all  affiroati  to  cbriftianitf,  or  ciidcav(H«ra  to  de* 
preciate  k's  cfficacf » ia  tbole  who  have  once  profefftd  it^  ace 
highly  deferring  of  cenfure.   But  yet  the  lofs  of  life  is  "a  hea- 
vier penalty  than  the  oflence^  taken  in  a  c^vil  ligbt»  defe^ves: 
.aod^  takea  ia  a  fpiritual  light,  our  laws  have  no  jurifdidion 
over  U.    This  puniihment  therefore  has  long  ago  become 
^  obfotete  $.  and  the  offence  of  apoftacy  was  for  a  long  time  the 
obje^ionly  ofthe  cccleriaftical  courtSi  which  corre£led  the 
offender  pro  faluie  animae^     Bui  about  the  clofe  of  the  laft , 
century,  the  civil  liberties  to  which  we  were  then  reftored 
being  ufed  as  a  cloke  of  malicioufuefsj  and  the  moft  horrid 
.doQrines  fubverfive  of  all  religion  being  publicly  avowed 
both  in  difcoilirfe  and  writings,  it  was  thought  neceflary  again 
for  the  civil  power  to  interpofe,  by  not  admitting  thofe  mis- 
creants **  to  the  privileges  of  fociety,  who  maintained  fuch 
principles  as  deflroyed  all  moral  obligation.    To  this  end 
.  it  was  enafled  by  ftatutc  9  8r  lo  W.  III.  c.  32.    that  if  any 
.  pcrfon  educated  in,  or  having  made  profcflion  of,  the  chrif- 
*  tian  religion,  flialj,  by  writing,  printing,'  teaching,. or  ad- 
vifed  fpeaking,  deny  the  chriftian  religion  'to  be  true,  or  the 
holy  fcriptures  to  be  of  divine  authority,  he  Ifaall  upon  the  firft 
offence  be  rendered  incapable  to  hold  any  office  or  place  of 
truftj  and,  for  the  fecond,  be  rendered  incapable  of  hringiqg 
any  aSion,  being  guardian,  executor,  legatee,  ttr  pUrchafor 
of  lands,  and  fhall  fuffer  three  years  imprtfonnient  without 
bail.    To  give  room  however  for  repentance,   if,  withia 
four  months  after  the  firft  conviction,  the  delinquent  will  ia 
open  court  publicly  renounce  his  error,  he  is  difcharged-for 
that  once  from  all  difabilhirs. 

II.  A  sficoNP  offence  is  that  of  hereff^  which  con£(U  not 
m  a  totid  denial  of  chriftianity,  but  of  fome  pf  it's  effenttal 

< 


tumhttiRgett^ ^a*t  muitafnMnturjun-'  talikut  rnterpifitis  turn  judic\hu$  turn  fffii" 

jnrmdo ^  quttntatj^lutitJintfMderum rt.  hui  T  dm  d§  LL^  ii.  7. 

(i^net  \  ^umm  miiftoi  dk/im  fufpUW  iBi-  ^  Mtfcryyatttn    in  cur  SBltiene   lair 

tus  fifitiirt  revHtrit'j  ^uamfttt  firncft  koolu  it  the  &M&€  of  vpWIievcft. 

X3  do^trines^ 
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Itdai4ti!es,  fM^lidy  trtid  bMiftateiy  aY6irM  j*  Wng  defined  by 
fir  Matthc V  Hafic,  ^fenteftiia  rerum  dtvinarum  humanofinfu  tit* 
**  cogitata,  piifam  A^et  tt  perttnaeiter  dtfdtjh  *.**     And  here  \t 
ttiuft  alfo  be  acbiowlcged  tfiat  particular  modes  of  belief  or 
tinbelicf,  not  tending  to  bvcrturn  chriftbnity  itfetf,  or  to  fap 
tlic  foundations  of  morality,  ate  by  no  hieans  the  oh\t8t  oi 
coercion  by  the  citil  magiftrate.  What  doftrines  flia)l  there* 
fore  be  adjudged  herefy,  was  left  by  otir  old  conftitution  to 
the  deterniinaticfn  dfiht  ecclefialKcal  judge ;  who  had  herein 
moft  arbitrary  latitude  allowed  hinii    For  the  general  defi- 
-  nition  of  an  heretic  |;iven  by  Lyndewodc^  extends  to  the 
fmalleft  dcTiations  ftbm  the  dodrines  of  hbly  church,  •♦i/»e- 
•*  reficus  efi  qui  duUtat  de  fide  catbolica,  et  qui  negKgit  Jtrvat^ 
**  eoy  quae  Romana  ecckfiafiatutt^feufirvare  dicreuerot^  Or, 
as  the   ftatutc   %  Hen.  IV.  c.  15.  cxpreffcs  it  in  Engliih, 
*•  teachers  of  erroneous  opinions,  contrary  to  the  faith  and 
<*  blefTcd  determinations  of  the  holy  church."  Very  contrary 
thi^  to  the  ufage  of  the  firft  general  councils,  which  defined 
fell  heretic  d  doftrines  with  the  ntmoft  precifionandexaQnefs. 
And  what  ought  to  have  alleviated  the  punifhment,  the  u^- 
'certainty  of  the  crime,  feems  to  have  enhanced  it  in  thofe  days 
of  blind  zeal  and  pious  cruelty^     It  is  true  that  the  fan£limo» 
nious  hypocrify  of  the  canonifts  went  at  fitll  no  farther  than 
enjoining  penance,  excommunication,  and  ecclefiaftical  do- 
privaticn,  for  herefy;    though  afterwards  they  proceeded 
boldly  to  imprifonment  by  the  ordinary,  and  confifcation  of 
^goods  in  plos  ufus.     But  in  the  mean  time  they  had  ptevailed 
upon  the  wcaknefs  of  bigotted  princes,  to  make  the  civil  power 
fubfervicnt  to  their  purpofes,  by  making  herefy  not  only  a 
temporal,  but  even  «  capital  offence :    the  Romifh  eccle« 
fiaftics  determining,  without  appeal,  whatever  they  pleafed  to 
be  hetcfy^  and  (hifting  off  to  the  fecular  arm  the  odiun;  and 
drudgery  of  executions  \  with  which  they  thpmfclves  were  too 
tender  and. delicate  to  intermeddle.     Nay  they  pretended  to 
intercede  and  pray,  on  behalf  of  the  convi£led  heretic,  ut 
citra  mortis  periculum  fententia  circa  cum  modtratur^  :   well 
knowing  at  the  fame  time  that  they  were  delivering  the  un« 

*  I  Hal.  F.  C.  3?4.        *  tap,  4it batrtiku.       J  Dterctal,  I,  5,  r.  40,  r.  %j. 
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Kippy  viAim  to  ecTtaiti  deatk.  Hence  the  capital  puoiOuiHuita 
inflkied  oil  the  sntient  Doaattfts  and  MamchaeBus  by  the^ni'^ 
perora  Thcodofiua  and  Juftiniao  ^ :  hence  alfo  tlie  cohftitu* 
tion  of  the  emperor  Frederic  mentioned  by  I^yndewodcS 
adjudging  allperfoas  without  diftinAion  to  be  burnt  with  fire, 
who  were  convi£le<)  of  hetefybytheecclefiailical  judge.  Thie 
fame  emperor^  in  another  conftitution*',  ordained  that  if  any 
tcmpczal  Itnd,  when  admoailhed  by  the  church,  (hould  ne^* 
gteA  to  dear  his  terricorieSiof  heretiirfi  within  a  year,  it  (hould 
be  hwfttl.  for  good  catholics  to  feize  arid  occup^r  the  land^^ 
and  utterly  to  exterminate  the  heretical  poflcfibrs.  And  upon 
this  fqundatton  was  built  that  arbitrary  power»  £o  longclatm'^ 
ed  and  £o  fatally  exerted  by  the  pope,  of  difpofing  even  of  the 
kingdoma  of  refra&ory  princes  to  more  dutiful  fons  of  tlie 
church*  The  immediate  event  of  this  conftitution  was  fome- 
li^iog  (ingulary.  and  may  ferve  to  illuilrate  at  once  the  grati** 
tude  of  the  holy  fee,  and  the  juft  puniihment  of  the  royiad 
bi^ot :  for  upon  the  authority  of  this  very  conftitution,  the 
pope  afterwards  expelled  this  very  emperor  Frederic  from 
his  kingdom  of  Sicily,  and  gave  it  to  Charles  of  Anjon  ^ 

CfniLisTiANiTT  being  thtt»  deformed  by  the  daemon  of 
perfecutioo  upon  the  continent,  we  cannot  expe£l  that  out 
own  ifland  (hould  be  entirely  free  from  the  fame  fcourge. 
And  therefore  we  find  among  our  antient  precedems*i  a  wftt 
de  hoiretlco  ccmburendp^  which  is  thought  by  feme  to  be  as 
antient  as  the  common  law  itfelf.  However  it  appears  from 
thence,  that  the  convi£lion  of  herefy  by  the  common  law  was 
not  in  any  petty  ecclefiaftical  (:ourt,  but  before  the  archbi- 
(hop  hfmfelf  in  a  provincial  fynod  -,  and  that  the  delinquent 
was  delivered  over  to  the  king  to  do  as  he  Ihould  pleafe  with 
him :  fo  that  the  crown  had  a  control  over  the  fpiritual 
power,  and  might  pardon  the  convi£l  by  iiTuing  no  procefs 
againft  him  ;  the  writ  de  haeretico  eomburendo  being  not  a  writ 
.  of  courfe,  but  ilTuing  only  by  the  fpecial  direction  of  the'l;iqg 
in  council  ^ 

^  Cod.  K  z,  tit,  $.  '  BaUttS  in  God.  i.  5.  \m 

•*  t.  de  baeretictt,  4  F.  N.  R.  269. 
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Bur  in  ^e  reign  of  Hc»ry  the  fettfth»  wkenflie  ejcs  of 
die  civilian  world  began  to  opca,  and' the  feedt  of  the  pto- 
tefttnt  teUgioii  (though  under  the  «ppiobfi»BB  awe  of  lol^* 
krdy*)  took  root  in  this  ktngdom ;  the  clergy,  taking  frA* 
vantage  from  the  king'a  duWoua  title  to  demaqd  an  incteafe 
of  their  own  power,  obtained  an  a&  of  patliameiit',  which 
IharpeBed  the  edge  of  perfecution  to  it's  utmoft  keemiefs. 
For,  by  rhat'ftatnte,  the  dtocefan  alone,  witbont  the  inter* 
mention  of  a  fyood,  might  convid  of  heretical  tenets;  and 
unlefs  the  convid  abjaied  his  opinions,  or  if  after  abjuration 
he  relapfed,  the  (herlflF  was  bound  ex  cffUh^  if  required  by 
the  bifliop,  to  commit  the  unhappy  vidim  to  the  flames, 
without  waiting  for  the  confent  of  the  crown*  By  the  ftatutfc 
2  Hen*  V.  c*  7*  loUardy  was  al(u  made  a  tempbral  f»feace» 
and  indi£table  in  the  king's  courts  ^  which  did  not  theittby 
gain  an  exclufive,  but  only  a  concuncat  jwitdiCHoii  with 
tlie  biibop's  coniiftory. 

Afterwards,  when  the  final  refonx\ation  of  religion  be- 
gan to  advance,  the  power  of  the  ecdcfiadics  was  fomewhat 
moderated :  for  though  what  herefy  is,  was  not  then  precifely 
defined^  yet  we  are  told  in  fome  points  what  it  is  not :  the 
ftatute  25  Hea.  VIIL  c.  14,  declaring,  that  offences  againft 
the  fee  of  Rome  are  not  herefy  i  and  the  ordinary  being 
thereby  reftrained  from  proceeding  in  any  cafe  upon  mere 
fufpicion  \  that  is  unlefs  the  party  be  accufed  by  two  credible 
witncflcs,  or  an  indi£lmentof  herefy  be  firft  previoufly  found 
in  the  king's  courts  of  common  law.  And  yet  the  fpirit  of 
perfecution  was  not  then  abated,  but  only  diverted  into  a  lay 
channel.  For  in  fix  years  afterwards,  by  ftatute  3 1  Hen.VIIL 
c.  14.  the  bloody  law  of  the  Cx  articles  was  made,  which  cfta- 
blifhed  the  fix  moft  contefted  points  of  popery,  tranfubftan- 
tiation,  communion  in  one  kind,  the  celibacy  of  the  clergy, 
monaftic  vows,  the  facrifice  of  the  mafs,  and  auricular  con- 
feffion  i   which  points  were  *^  determined  and  rcfolvcd  by 

*  So  calkd  oot  from  loliiim,  or  tares  V/alter  Lolhard,  a  German  reformer* 

(an  etymoiogy,  which  was  9fterH(ards  A.D.  1315.  Mo<i.  Un.  HiJt.  Sft? i.  13^ 

^cvifcti  loo'der  tojuilify  the  burning  Sfelm.  Gi^Jf.  3?i» 

•f  (hem  5  MaiUi.  siii.  30.J  bat/iuisoac  ^  »  Hen,  IV.  c.  j^ 
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<'  ^iie-iiioft  godly  ftudy^  pain»  »id  travail  of  his  majefty :  f6r 
<<  which  big  moft  humUc  and  obedient  fubjeda,  the  lords 
^^J^ktai  ^md  temporal  and  the  commons,  inparliameiSt 
^  aftmbled^  did  not  only  render  and  give  unco  his  highnefa 
^  dmr  moft  high  and  hearty  thanks,''  but  .did  alfocnad;,att4 
dedare^U  oppugnert  of  the  Crft  to  be  heretics>aod  to  be  burnt 
^th  fire^  and  of  the  five  laft  to  be  felons*  and  to  foffer  death. 
The  £une  ftatute  eftaUBbed  a  new  and  mised  jurifdi£lioa 
of' clergy  a|id  laity- for  the  trial  and-  cpnviAion  of  heretics; 
the  reigning  prince  being  then  equally  intent  on  dcilroying 
the  fopremacy  of  the  bifliops  of  Rome^  and  eftablifliing  all 
other  their  corruptions  of  the  chriftian  religion* 

I  SHALL  not  peiplex  this^detail  with  the  various  repeals  and 
revivals  of  thefe  fanguinary  laws  in  the  two  fucceeding  i'eigns} 
but  *fluU  proceed  direAly  to  the  reign  of  queen  £h*2abeth } 
whea-the  refiormation  was  finally  eftabliflied  with  temper  and 
decency,  uofuUied  with  party  rancour,  or  perfonal  caprice 
and  refentment.  By  ftatute  i  Eliz.  c.  i.  all  former  ftatutea 
relatmg  to  herefy  are  repealed,  which  leaves, the  jurifdidtion 
of  herefy  as  it  ftood  at  common  law;  viz.  as  to  the  inflidion 
of  common  cenfures,  in  the  ecclefiaftical  courts;  and  in  cafe 
of  burning  the  heretic,  in  the  provincial  fynod  ooly^  Sir 
Matthew  Hale  is  Indeed  of  a  different  opinion,  and  holds  that 
fuch  power  refided  in  the  diocefan  alfo,  though  he  agrees, 
that  in  either  cafe  the  vrxxtdehaeretico  comburendo  was  not  de« 
mandable  of  common  right,  but  grantable  orotherwife  merely 
at  the  king's  dlfcretion  "•  But  the  principal  point  now  gaip« 
td  Was,  that  by  this  fta^tute  a  boundary  is  for  the  firft  time 
(et'tp  what  (hall  be  accounted  herefy  *,  nothing  for  the  future 
being  ro  be  fo  determined,  but  only  fugh  tenets,  which  hav^ 
been  heretofore  fo  declared,  i.  By  ihe  words,  of  the  canoni'' 
cat  fcriptures ;  2.  By  the  firfl:  four  general/councils,  or  fuch 
others  as  have  opjy  ufed  the  words  of  tne  holy  fcriptures  f 
or,  3.  Which  (hall  hereafter  be  fo  declared  by  the  parliamentf . 
With  the  aflent  of  the  clergy  in  convocation.  Thus  was  he-^, 
reCy  reduced  to  a  greater  certainty  than  before ;  though  it; 
9)ight  not  have  been  the  worle  to  have  defied  it  in  terms  ftill 

*  $  Rep.  S3.      la  Repf^  56.  94.  "  i  Hal.  P.  C.  40|. 
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more  prccife  and  ptrticular :  as  a  man  continoed  ftill 
C  49  ]  to  be  burnt,  for  what  perhaps  he  did  not  underftand  to  be 
herefy,  till  the  ecdefiaftical  judge  fo  interpreted  the  worils  of 
the  canonical  fcriptures. 

Foe  the  writ  de  hoirftico  comburevdo  remained  ftiU  in  force; 
and  we  have  iiiftances  of  it's  being  put  in  execution  upon 
two  Anabaptifts  in  the  feventcenth  of  Elizabeth,  and  two 
Arians  in  the  ninth  of,  James  the  firft.  But  it  was  totalljr 
aboliflied>  and  herefy.  again  fubjecied  only  to  ecdefiafticaJ 
correflion  profaluti  animae,  by  virtue  of  the  ftatute  29  Car.  II. 
€•  9.  For  in  one  and  the  (ame  reign,  our  lands  were  delivered 
from  the  flavery  of  military  tenures ;  our  bodies  from  arbi- 
trary  imprifonmcnt  by  the  habeas  corpus  z€t ;  and  our  mind^ 
from  the  tyranny  of  fuperftitious  bigotry,  by  demoliftiing  this 
lad  badge  of  perfecution  in  the  Englifli  law. 

Iv' what  I  hate  now  faid  I  would  not  be.  underftood  to  de« 
irogate  from  the  juft  rights  of  the  national  church,  or  to  fa- 
vour a  loofe  latitude  of  propagating  any  crude  undjgefted 
fentxments  in  rengions  matters.  Of  propagating,  I  fay;  for 
the  bare  entertainbg  them,  without  an  endeavour  to  diflfufe 
them,  feems  hairily  cognizable  by  any^uman  anthority.  I 
only  noean-to  illuftrate  the  excellence  of  our  prefent  dtlabliflx- 
ment^  by  looking  back  to  former  times.  Every  thing  is  now 
^  as  it  ihould  be,  with  relpefi  to  the  fpiritual  cognizance,  and 
i^iritual  pohiihmelit,  of  herefy :  unlefs  perhaps  that  the  crime 
cm^ht  to  be  more  ftriAly  defined,  and  no  profecution  per- 
mitted, even  in  the  ecclefiafttcal  courts,  till  the  tenets  in' 
queftion  art-  l^y*  proper  authority  previouily  declatied  to  be 
heretical*  Under  ih«fe  reftri£tions^  it  feems  neceflary  for  the 
fuppert  of  ffheiiationaU^igioni  that  the  oficers  of  the  church 
fliould  have  power  to  cenfere  heretica ;  yet  not  to  harafs 
Aem  with  temporal  penalties,  much  lefs  to  exterminate  oi* 
deftfoy  them.  The  legiflatttre  hath  Tndeed  thought  it  proper, 
that  the  civil  magiftrate  ihould  again  interpofe,  with  regard 
to  one  fpecies  of  herefy,  very  prevalent  in  mod<%  times ;  for 
by  ftatute  9  fie  10  W.ill.  c.  3a^if  any  perfen  educated  in 

the 
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the  ciirift>»)  reUgion,  or  profeffing  the  fame,  (hall  by  writing, 

psiimtogf  teaehingi   or  sdvifcd  fpeaking,  deny  any  one  of 

the  pcrfoBS  m  the  holj  trinity  to  be  God>  of  mainflin  that 

there  are  more  Gods  than  one^  he  fliall  undergo  the  fame  [  50  ] 

penalties  and  incapacities,  which  were  juft  now  mentioned 

to  be  infitded  on  apoftacy  by  the  fame  ftatute.     Arid  thus 

mttch  for  the  crime  of  herefy. 

III.  AxoTHBR  fpccies  of  oiFences  againft  rdigion  ate 
dwakw}aAtScA'thci/fMiflfedfiu€cL  And  thefe  arc  either 
pofitive,  or  negative  :  pofitive,  by  reviling  it's  ordinances ; 
or  Aegative^  by  noivcoaformity  to  it's  worfliip.  Of  both  o£ 
thcfe  in  their  orders 

X,  Akd»  firft^  of  the  offence  of  reviling  the  ordinances  ot 
the  church.  This  is  a  crime  of  a  much  groffer  nature  thari 
the  other  of  mere  non^confprmity ;  (irice  it  carries  with  it 
the  utmoft  indeccocy»  anogance^  andlugratitude :  indecency^ 
by  fetting  up  )>rivace  judgment  in  virulent  and  faAious  oppo- 
fition  <o  pttbUc  authority:  arrogance,  by  treating  with  con« 
tempt  and.  rudenefs  what  has  at  leaft  a  better  chance  to  be 
laigju  ihAn  this  Angular  notions  of  any  particular  man  ;  and 
ingT3M:itttde>  by  denying  that  indulgence  and  iindifturbed  li« 
hesiy  of  copfeieiKe  to  the  members  of  the  national  church, 

,  which. the  retainers  to  every  pettyconventacle  enjoy.  However 

.  U  is  provided  by  ftatutes  i  £dw.  VL  c.  i.  and  i  EHz.  c«  r. 
tliat  whoever  xeviies  the  £icrament  of  the  lord's  fupper  (hall 
be  .'puniflied  by  fine  and  imprtfonment :  aiid  by  the  ftatute 
I  £li2.  c.2«  if  any  minifter  (halt  fpeak  any  thing  in  deroga^ 
tion  of  the  book  of  common  prayer,  he  (hall)  if  not  beneficedi 
be-imprifimed  one  year  for  the  firft  offence,  and  for  life  for 

!  dAdeconid :  dnd,  if  he  be  beneficed,  he  Ihall  for  the  firft 
efitnce  be  imprifoned  fix  months,  and  forfeit  a  year's  value  of 
bis  benefice :  for  the  fecond  tyffence  he  (hall  be  deprived,  and 

'  fufier  one  year's  imprifonmenc  -,  and,  for  the  third,  (hall  in 
like  manner  be  deprived,  and  fuffer  imprifonment  for  life. 

'   And  If  anj  perfin  whatfoever  (hall. in  plays,  fongs,  or  other 
opea-wordSi  fpeak  any  thing  in  delegation,  depraving,  or' 
^  £  2  defpifing 
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defplfing  of  the  faid  book»  or  (hall  forcibly  pitTeot  the  read^ 
ing  of  it,  or  caufe  any  other  fervice  to  be  ufled  in  it's  dead, 
he  (hall  forfeit  for  the  (irft  offence  an  hundred  marks ;  for  the 
fecondi  four  hundred  \  and  for  the  third,  (hall  forfeit  all  his 
goods  and  chattels,  and  fufTer  imprifonment  for  life.    Thefe 
[  51  ]  penalties  were  framed  in  the  infancy  of  our  prefenteftablifli* 
ment :  when  the  difciples  of  Rome  and  of  Geneva  united  in  in- 
Yeighing with  the  utmoft bitternefsagainft  the  Englifli  liturgy; 
and  the  terror  of  thefe  laws  (for  they  feldom,  if  ever,  were 
fully  executed)  proved  a  principal  means,  under  providence, 
of  preferving  tlie  purity  as  well  as  decency  of  our  national 
worfliip.     Nor  can  their  continuance  to  this  time  (of  thcr 
milder  penalties  ac  lead)  be  thought  too  fevere  and  intolerant; 
fo  far  as  they  are  levelled  at  the  offence,  not  of  tbinhing  dif- 
ferently from  the  national  church,  but  of  railing  at  that  church 
and  ohjlruiliiig  it's  ordinances,  for  not  fubmitting  it's  public 
judgment  to  the  private  opinion  of  others.    For,  though  it  is 
clear  that  ho  reflraint  (hould  be  laid  upon  rational  and  dif* 
paffionate  difcudions  of  the  re£litude  and  propriety  of  the 
ellablifhed  mode  of  worfhip ;  yet  contumely  and  contempt 
are  what  no  eftablifhment  can  tolerate  v.   A  rigid  attachment 
to  trifles,  and  an  intemperate  zeal  for  refojrming  them,  arc 
equally  ridiculous  and  abfurd :  but  the  latter  is  at  prefent  the 
lefs  excufable^  becaufe  from  political  reafons,  fui&ciently 
hinted  at  in  a  former  volume  ^,  it  would  now  be  extremelf 
unadvifable  to  make  any  alterations  in  the  fervice  of  tbe> 
church  \   unlefs  by  it's  own  confent,  or  unlefs  it  can  be 
(hewn  that  fome  manifeft  impiety  or  (hocking  abfurdity  will 
follow  from  continuing  the  prefent  forms. 

2.  NoN-coNFORMiTT  to  the  worfhip  of  the  church  id  the 
other,  or  negative  branch  of  this  offence.  And  for  this  there 
is  much  more  to  be  pleaded  than  for  the  former }  being  a  mat- 
ter of  private  confcience,  to  the  fcuples  of  which  out  prefent 

*  By  an  ordinance  23  Aug.  1^459.  worship,    AibjeQsd  the  offender  vpon 

Which  continued  till  the  reftoration,  to  indictment  to  «  difcretionary  fiaCf  ooc 

preachy  tirttte,  or  ^ixtiXy  any  thing  in  exceeding  fitcy  p^undi.    (ScahfU.  9S  ) 
d«^atioaQrd^ravingoftbe.<^«ffer^,  v  Volt  I «  9*1'*  9B. 


ht  the  tfaea  eftal^Ilhed  prclb)terlaa 
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laws  h^ve  (hewn  a  very  ju(t  and  chrlftian  indulgence.  For 
Undoubtedly  a^  perfecution  and  opprelBon  of  weak  con- 
fciences',  oh  the  fcore  of  religious  pcrfuafions,  are  highly 
unjuftifiable  upon  every  principle  of  natural  reafon,  civU  li- 
berty, or  found  religion.  But  care  muft  be  taken  not  to 
carry  this  indulgence  into  fuch  extremes,  as  may  endanger 
the  national  church :  there  is  always  a  difference  to  be  m^dc  [  52  ] 
l^tween  toleration  and  cllabliibment. 

NoM-co^iFORMisTs  are  of  two  forts :  firft,  fuch  as  abfent 
themfelves  from  divine  worfhip  in  the  eflablifhed  churchy 
through  total  irreligion,  and  attend  the  fervice  of  no  other 
t>erfuaConL  Thefe  by  the  ftatutes  of  i  Eliz.  c.  a,  23  Eliz. 
c.  T.  and  3  Jac.  L  c.  4.  forfeit  one  fliilling  to  the  poor  every 
lord's  day  they  fo  abfent  themfelves,  and  20  /.  to  tlie  king  if 
they  continue  fuch  default  for  a  month  together.  And  if 
they  keep  any  inmate,  thus  irreligioufly  difp ofed,  in  their 
houfes,  they  forfeit  10/.  per  month. 

The  fccond  fpecles  of  non-conformifts  are  thofe  who  of- 
fend through  a  miftakeu  or  perverfe  zeal.  Such  were  efleemed 
byourlaws,  enaftcd  fince  the  time  of  the  reformation,  to  be 
papifts  and  proteftant  diflenters :  both  of  which  were  fup- 
pofed'to  be  equally  fchifmatics  in  not  communicating  with 
the  national  church ;  with  this  difference,  that  the  papids 
divided  from  it  upon  materiali  though  erroneous,  reafons  ; 
but  many  of  the  diflenters  upon  matters  of  indifference,  or^ 
irn  other  words,  upon  no  rcafon  at  all.  Yet  certainly  our 
'  anceftors  were  miftaken  in  their  plans  of  compulfion  and  in* 
tolerance.  The  fin  of  fcbifm,  as  fuch,  is  by  no  means  the 
obje£t  of  temporal  coercion  and  punlfhmenr.  If  through 
weaknefs  of  intelleffc,  through  mifdirefled  piety,  through 
perverfenefs  and  acerbity  of  temper,  or  (which  is  often  the 
cafe)  through  a  profpe£t  of  fecular  advantage  in  herding  with 
a  party,' men  quarrel  with  the  eccleSaftical  eftablifiiment,  the 
civil  magiftrate  has  nothing  to  do  with  it)  linlefs  their  tenets 
and  pra£lice  are  fuch  as  threaten  ruin  or  difturbance  to  the 
ftate.  He  is  bound  indeed  to  prote£l  the  eftahliihed  church  t 

£  3  and. 
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apd^  if  this  can  be  better  efieded,  by  admitting  none  bnt  it^^ 
genuine  members  to  ofiices  of  truft  and  emalument,  he  is 
certainly  at  liberty  fo  to  do ;  the  difpofal  of  offices  being  matr 
ter  of  favour  and  difcretion.  Bat,  this  point  being  once  &• 
cnredi  all  perfecutipn  for  di^rfity  of  opinions»  however  cidi^ 
'culous  or  abfurd  they  may  be,  is  contrary  to  every  prinpiple  of 
found  policy  and  civH  freedom.  The  names  and  fubordinatum 
of  the  clergy,  the  poflure  of  devotion,  the  material^  and  cbk>Q# 
r  53  ]  ^^  the  miniiler's  garment,  the  joining  in  a  known  or  an  un- 
known forpfi  of  prayer,  and  other  matters  of  the  fame  )dnd, 
muft  be  left  to  the  option  of  eiKcry  man -s  private  j^^infAt* 

,  With  regard  therefore  to  frot^ant  di£enters^  although  tlie 
experience  of  their  tuirbulent  difpofition  in  forn^er  tinies  oc- 
cafioned  feveral  difabilities  and  re{lri£lions  (which  I  (hall  no^ 
yndeftake  to  juftify)  to  be  laid  upon  them  by  abundapce  of 
ftatutes  ',  yet  at  length  the  legiflature,  with  a  fpirit  of  tnie 
magnanimity,  extended  that  indulgence  to  thefe  ie<f^arieS| 
which  they  themfelyes,  when  vn  power,  bad  held  to  be  coun- 
tenancing fchiAn,  and  denied  to  the  chgxeh,  of  Eoglairi  ^. 
The  penalties  are  conditionally  fufpended  by  the  ftatute  i  W» 
&  M.  IK  I.  c,  iS.  '*  for  exen^pting  their  majcftips'  prot^ftaiii 
<<  fubjc£l8,  difleoting  from  the  church  .of  £ngland>  from  the 
ft  penalties  of  certain  laws,"  commonly  called  the  toletatbi^ 
a£l ;  which  is  confirmed  by  ftatute  lo  Ani^  c.  ^.  and  de- 
clares that  otither  the  laws  above-mentioned,  nor  the  fta« 
tutes  I  £liz.  c.  2i.  $  14.  3  Jac.  I.  c,  4  &  5.  ^or  any  othet 
penal  laws. made  agapft  popi(h  recufants,  (except  the  teft 
'  ads)  (hall  extend  t^  any  diflex^tersj  other  than  papids  and 
fuch  as  deny  the  trinity :  provided^  i.  t)iat  th^jtake  the  oaths 
of  alJegiatKe  and  fupremacy  (or  ma^e  a  nmilaraffirmationi 
being  quakers')  and  fubfcribe  the  decimation  again  (I  popery  • 
2.  that  they  repair  to  /ome  congregation  CjCitified  to  and  re- 
giftered  in  the  court  o£  the  biihqp  ojr  archfleacon»  or  at  the 


'23  Elis.  c*  I.  ^9  Elis.  c.  6» 
3  YS\\,  c.  X.  aiCar.  )I.  c.  i. 

^  The  OTdinaUte  of  1645  (befove- 
cited)  1nft>derf  imprHbnincne  ferayeir 
on  tte  diird  oflFo^oet  and  pccuniatj  pe- 


Baltiet  on  the  former  tmo^  in  cafe  of 
ofing  the  boek  of  cpoiqAoa-prayct  not 
only  in  a  place  of  public  woribip,  but 
al£»  in  any  privat*  lamay* 
<  5ea4a(..8j(pco.i«  c.  6. 

county 
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county  feffions  j  3.  that  the  door*  of  fuch  meetiDg.honC:  flwU 
be- vnlockcd,  unbatrcd,  and  unbolted}  in  default  of  which 
the  perfons  meeting  there  arc  ftill  liable  to  all  the  penalties  of 
Ae  fomet  »&t.  Difleming  teachers,  in  order  to  be  exempted 
iran  the  penaltici  of  the  ftatotes  13  &  14  Car.  II.  C  4-     »5 
Cat.  IL  c.  6.     17  Car.  II.  c.  a.  and  22  Car.  II.  c.  I.  are 
^s  to  fubfcribe  the  article*  of  religion  mentioned  in  the 
'ftatote  13EU2.  c.  Jt.  (which  only  ecracem  the  confefSon 
of  the  tree  ehriftian  feith,  and  the  doarine  of  the  facraments) 
Vith  an  cxprcfs  exception  of  tbofe  relating  to  the  government 
and  powers  of  the  church,  and  to  infant  baptifm  •,  or  if  they  [  54  ] 
fcruple  fubfcribing  the  fame,  (hall  make  and  fubfcribe  the  de- 
claration prcfcribed  by  ftatute  19  Geo.  IH.  c.  44.  profefllng 
therofeWcs  to  be  chriftians  and  proteftants,  and  that  they  bc- 
lievc  the  fcript(ires  fo  contain  the  revealed  will  of  God,  arfd 
to  be  the  rule  of  doarine  and  praftice.      Thu$,  though  the 
crime  of  non.conformify  is  by  no  means  nnlverfally  abrogated, 
it  is  fufpended  and  ceafes  to  exift  with  regard  to  thtfe  protcft- 
ant  diffenters.  during  their  compliance  with  lj»e  conditions 
impofed  by  thcfe  afts :  and,  under  thefc  conditions,  all  per- 
Tons   who  win  approve  themfeWes  no  papifts  or  oppugners 
of  the  trinity,  are  left  at  full  liberty  to  aft  as  their  confciences 
Ihall  direa  them,  in  the  matter  of  religiotts  worftip.     And  • 
a  any  perfon  (hall  wilfully,  malicioufly,  or  conteroptuoufly 
difturb  any  congregation,  affembled  in  any  church  or  per- 
mitted meeting,  houfe,  or^hall  mifufeany  preacher  or  teach- 
er the»c,  Jie  (hall  (by  virtue  of  the  fame  ftatutc  i  W.  &  M.) 
be  iMJundover  to  the  feflions  of  the  peace,  and  forfeit  twenty 
pounds.  But  by  ftatute  5  Geo.  ..  c  4.  "o  mayor  or  prmc.pal 
roagiftrate,  muft  appear  at  any  diflenting  «»«t«8/'>tl'  '^"^ 
enfigns  of  bis  office ',  on  pain  of  difability  to  hold  that  or  any 
other  office :  the  Icgiflature  judging  it  a  matter  of  proprwty, 
that  a  mode  of  worftip,  fet  up  in  oppoHtion  to' the  national, 
when  aUowed  to  be  exercifed  in  peace,  fhould  be  cxercifcd 


■  Sir  Humphry  Edwin,  a  lord  mayor 

of  Loadw,  *»d  the  iiBpnid«Ke  toon 

«fter  the  lolctttimi  ad  to  go  ta  i  pceiby- 

!«    teiiaiii»eeting.lwifciJibi»^»***«»» 

E4 


which  i»  alluded  to  by  dean  Swift,  inhif 
tale  •fM  tub,  i»d«r  the  allegory  of  Jsck 
gettkif  «B  «  great  horfe»  and  catipg  cuf. 
tard, 

^       '  alfo 
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alfo  with  decency,  gratitude,  and.h^^iii^.  ViScntcxs^zlio^ 
who  fubfcribethe  declaration  of  the  a£l  lo  Geo.  UL  are  ex<«^ 
cmpted  (unlefs  in  the  cafe  of  endowed  fcbooU>  and  <:glle^) 
from  the  penalties  of  the  ftatutes  13  &  14  Car.  II.  c.  4.& 
I J  Car.  II,  c.  1.  which  prohibit  (upon  pain  9f  fine  and  im* 
prifonment)  all  perfons  froip  teaching  (ch9Ql  unl^i^  they  bd 
licenfed  by  the  ordinary^  and  (ubfcribe  adecjaratioa  of  con* 
formity  to  the  liturgy  of  the  churchj  and  reverently  /rfqueof  * 
divine  fervice  efiahli/bed  by  the  laws  9!  this  kingjdom* 

As  to  ^fl^tflfj,  what  has  been  faid  of  the  prctcftantdiflcntcrs 
would  hold  equally  ftrong  for  a  general  toleration  of  them  j 
t  55  3  provided  their  reparation  was  founded  only  upon  difFcrcncc  of 
opinion  in  religion,  and  their  principles  did  not  alfo  extend  to 
a  fdbvcrfion  of  the  civil  government.  If  once  they  could  be 
brought  to  renounce  the  fupremacy  of  the  pope,  they  might 
quietly  enjoy  their  feven  facraments,  their  purgatory,  and 
auricular  confeflion ;  their  worfhip  of  reliqoes  and  images  j 
nay  even  their  mnfubdantiation.  But  while  they  acknow- 
lege  a  foreign  power,  fuperior  to  the  fovereignty  of  the  king* 
dom,  they  cannot  complain  if  the  laws  of  that  kingdom  will 
not  treat  them  upon  the  footing  of  good  fubjefls. 

Let  us  therefore  now  take  a  view  of  the  laws  in  force 
againft  the  papifts ;  who  may  be  divided  into  three  clafies, 
perfons  piofeffing  popery,  poplfii  recufants  convift,  and  po- 
pi(h  prleds.  !•  Perfons  profefling  the  popifh  religion,  befides 
the  former  penalties  for  not  frequenting  their  parifh  church, 
are  difabledfirom  taking  their  lands  cither  by  dcfcent  or  pur- 
chafe,  after  eighteen  years  of  age,  until  they  renounce  their 
errors;  they  inuft  at  the  age  of  twenty- one  regifter  their  eftates 
before  acqxiired,  and  all  futiire  convey^mces  and  wills  relating 
tothem  ;they  are  incapfable  of  prefencing  to  any  advowfon,  or 
granting  to  any  other  perfon  any  avoidance  of  the  fame ;  they 
may  not  keep*  or  teach  any  fchobl  under  pain  of  perpetual  im- 
prifonment ;  and,  if  they  willingly  fay  or  hear  mafs,  they  for« 
fttt  clieone  two  hundred,  theotI>er  one  hundred  marks,  and 
each  (hall  fuflrt  a  year's  imprifonment.  Thus  much  for  per- 
fonsi  who,  from  the  misfortune  of  family  prejudices  or  other* 

wife* 
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^irife,  hate  conceived  an  unhappy  attachment  to  the  Romifli 
chuirch  from  their  infancy,  and  publitly  profefs  it's  errors  But 
if  any  etfl  induftry  is  ufed  to  rivet  thefe  errors  upon  them,  if 
any  perfofifends  another  abroad  to  be  educated  in  the  popifli 
TcKgiofH  or  to  refide  in  any  religious  houfe  abroad  for  that 
porpofey  or  contributes  to  their  maintenance  when  there  i 
both  the  fettderi  the'fent,  and  the  contributor,  are  difabled  to 
fne  in  law  or  equity,  to  be  executor  or  adminiftrator  to  any 
^erfon,  tb  take  any  legacy  or  deed  of  gift,  and  to  bear  any 
office  to  the  realm,  and  fliall  forfeit  all  their  goods  and  cliat- 
tth,  and  likewife  all  their  real  e{late  for  iife.  And  where  thefe 
errors  are  alfo  aggravated  by  apoftacy^  or  pervcriion,  where  a 
perfon  is  reconciled  to  the  fee  of  Rome,  or  procures  others  to 
be  reconciled,  the  offence  amounts  to  high  treafon.  a.Popidi  [  56  1 
recufants,  convi£led  in  a  court  of  law  of  not  attending  the 
fervicc  of  the  church  of  England,  are  fubjedl  to  the  follow- 
ing  difabilities,  penalties^  and  forfeitures)  over  and  above 
thofe  before-mentioned.  Thc^y  are  coniidcred  as  perfons  ex- 
communicated ;  they  can  hold  no  office  or  employment;  they 
rood  not  keep  arms  in  their  houfesj  but  the  fame  may  befeized 
by  the  jufticesof  the  peace;  they  may  not.comewithin  tenmilea 
of  London,  on  pain  of  igo/;   they  can  bring  no  a&ion  at 
law*  or  fuit  in  equity  ;  they  are  not  permitted  to,' trarel  above 
five  miles  from  home,  unlefs  by  licence^  upon  pain  of  forfeit* 
ing  all  their  goods;  and  they  may  not  come  to  court  under 
pain  of  loo/.    No  marriage  or  burial  of  fueh  recufant,  or 
baptilm  of  his  child,  (hall  be  had  otherwife  than  by  the  mi:* 
nifters  of  the  church  of  England,  under  other  fevere  penalties. 
A  married  woman,  when  recufant,  (hall  forfeit  two  thirds  of 
her  dower  or  jointure,  may  not  be  executrix  or  adminiftratrit 
to  her  hufband,  nor  have  any  part  of  his  goods ;  and  during 
ijic  coverture  may  be  kept  in  prifon,  unlefs  her  hufband  re^ 
deems  her  at  the  rate  of  1 0  /.  a  momh,  or  the  third  part  of  all 
hi$  lands.     And  laftiy,  as  a  feme-covert  recufant  may  be  im« 
priibned,  fo  all  others  mudj  within  thcec  months  after-con- 
vidion,  either  fubmit  and  renounce  their  errors,  or,  if  refmr«d 
fo  to  do  by  four  judices,  mud  abjure  and  renounce  the  tpzhn': 
and  if  tlicy  do  not  depart^  or  if  they  r^turp  wit;b9Ut  tl)e  kiag'f 

licence^ 
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licence,  they  (h»ll  he  giiiUjf  of  felony^  and  fiifi«r  death  at 
felons  without  benefit  of  clergy.     There  is  alfo  an  inferior 
fpecie8  of  recufancy,  (refnfingto  noakc  the  declantioii  againft 
popery  enjoined  by  ftatute  30  Car.  IL  il.  a.  when  tendered  by 
the  proper  magiftrste)  which,  if  the  party  rcfidea  within  tea 
miles  of  London,  makes  him  an  abfoluite  recufanc  €onvi£l ;  or, 
if  ai  a  greater  diftaoce,  fufpends  him  from  £avit^  any  ieat  in 
parliament,  keeping  arms  in  hishoyfe^  or  any  horie  aborefbe 
value  of  five  pounds*     This  is  the  (tale,  by  the  laws  no^v  ia 
being  ^,  of  a  lay  papift*  But,  3*  The  remaining  fpedea  or  dc^ 
[57]    ff^^y  ^**  popiih  prie(lft,are  ina  fliU  more dangerouaconditiofl. 
For  by  ftatute  1 1  and  1 2  W.  Ill,  c.  4.  popifli  priefts  orbiibof^ 
celebrating  mafs  or  excrcifing  any  pare  of  their  fundions  in 
England,  except  in  the  houfesof  embaiTadors,  are  iiabie  to  per- 
petual impvifonment.  And  by  the  ftatute  17  Eliz.  c.  a*  any 
popifli  pried,  born  in  the  dominions  of  the  crown  of  England^ 
who  fhall  come  over  hither  from  beyond  fea,  (unlefs  driven 
by  flrefs  of  weather  and  tarrying  only  a  reafonable  time  *^»)or 
•Hull  be  in  England  three  days  withotttxoalbrming  and  taking 
the  oaths,  is  guilty  6i  high  treafon :  and  all.perfons  harbour* 
•kig  hipi  are  guilty  of  felony  without  the  benefit  of  clergy. 

• 

This  is  a  (hort  fumroary  of  the  laws  againft  the  papifts^ 
under  their  three  feveral  claiTes*  of  pcrfons  profeffing  the 
popiQi  religion,  popifli  recufants  convict,  and  popifli  prieftsw 
Of  which  the  prcfident  Montefquieu  obferves  <*,  that  they  are 
fo  rigorous,  though  not  profeffedly  of  the  fanguinary  kind, 
that  they  do  all  the  hurt  that  can  poffibly  be  done  in  cold 
blood.  But  in  anfwer  to  this  it  may  be  obferved,  (what  fo- 
reigners  who  only  judge  from  our  ftatute  book  are  not  fuHy 
apprized  of,)  that  thefe  laws  are  feldom  eierted  to  their  ut- 
moft  rigor:  and  indeed,  if  they  were,  it  would  be  very  difficult 
to  excufe  th^m.  For  they  are  rather  to  be  accounted  for  from 
their  Ijiiftory,  and  the  urgency  of  the  times  which  produced 

'  *  Stat.  S)  Elit.  c  t.  97  Clit.  c.  «.       II  St  la  W,  III  o.  4.  J%  Ana.  ft.  v 
S^E1m.«*  ^.  IS  EUs*  c  %»  1  Jftc.  I.      c.  14.  X  Geo.  I.  ft.  %.  c.  55.  3  Geo.  I. 


c.  4*  3  Jac.  I.  c.  4.  &  5.  7  Jac.  I.  c.  6.      c.  i8.  11  Ceo.  11.  c.  17. 
3  Car.  1.  c.  3.  a 5  Car.  II,  c.  2.  30  Car.  «  Raym.  377.     LacchJ  i . 

II.  ft.  ft.  1 W.  AM.  c.  9.  is*  *  *^'  '  Sp.  L.  ti.  19*  ^»  S7. 


them. 


Ch,4^  W  n  o  M  o  s,  ^7 

• 

ibenif  thin  to  be  approved  (upon  a  ceol  review)  a»  a  ftpodiog 
fyftem  of  law.  The  reftlefe  machinations  of  the  Jefuita  dar- 
ing the  reign  of  Elisabeth^  the  turbulence  and  uoeafinefti  of 
the  papifts  under  the  new  rdigtous  eftablifliment,  and  the 
boldnefs  of  their  hopes  and  wifhes  for  the  fucceffioo  of  the 
queen  of  Scots,  obliged  the  parliament  to  countera£l  fo  dan- 
gerous a  fpirit  by  laws  of  a  great,  and  then  perhaps  neceflary^ 
ieverity.  The  powder- treafon,  in  the  focceedinjg  reigO)  ftruck 
a  |Mmic  into  James  L  which  operated  in dtfRsrent  ways:  it  oc- 
cafioned  thf  ena£^iing  of  new  larws  againft  the  papifts »  but  de- 
terred faiinfronv putting  them  in  executton.  The  intrigues^ 
queen  Henrietta  in  the  reign  of  Charles  I.,  the  profpe6l  of  a 
popifii  'fucceflbr  m  that  of  Charles  IL,  the  aiTaflination-plotiii 
ihc  reign  of  King  William,  and  the  avowed  claim  of  a  popt(h 
pretender  to  the  crown  in  that  and  fubfequent  reigns,  will  ac- 
count for  the  exrcnflon  of  thefe  penalties  at  thofe  feveral  [  58  j 
periods  of  our  hiftory.  But  if  a  time  ihould  ever  arrive,, and, 
perhaps  it  is  not  very  diftant,'When  all  fears  of  a  pretender 
^all  hare  vanifhed,  and  the  power  and  influease  of  tbf' 
pope  Aall  become  feeble,  ridiculous^  and  defpicaUe^  not  only 
in  England  but  in  every,  kingdom  of  Europe  ;  it  probably 
would  not  then  be  amifs  to  review  and  foften  theie  rigorous 
edifts ;  at  leaft  till  the  civil  principles  of  the  roman  catho- 
lics called  again  upon  the  legiflature  to  renew  them :  for  it 
ought  not  to  be  left  in  the  breaft  of  every  merciiets  bigot,  to 
drag  down  the  vengeance  of  thefe  occafional  laws  upon  inof- 
fenfive,  though  miftaken  fubjetSs;  in  oppdfition  to  the  lent** 
ent  inclinations  of  the  civil  magiftrate,  and  to  the  deftruAion 
of  every  principle  of  toleration  and  religious  liberty. 

Thxs  hath  partly  been  done  by  ftatute  18  Geo.  III.  c.  tfo. 
with  regard  to  fuch  papifts  as  duly  take  the  oath  therein  pre. 
Icribed^  of  allegiance  to  his  majefty,  abjuration  of  tht  pre- 
tender, renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  tfat  do^lrirrcs  of  deftroytng  and  not  keeping. faith 
with  heretics,  and  depofing  or  murdering  princes  exeomaia^ 
nicated  by  authbrity  of  the  fee  of  Rome:  in  rcfpedl  dt  whom 
bnlyj  -the  ftatute  of  it  &  12  W.  lit  is  repealed,  fo  far  as  It 

15  difables 


55  Pu^4»e  Booiiv; 

^ppidlehdixig  or  profec«titlg  the  popife  tlcrgy,  or  fubjefis  to 
ffMfe^wi  hnpriTimmoit  ckhef  thtm  er  any  leacfa^s  of 
youth  (I  J. 


(l)  But  now  by  the  ftatutc  31  Geo.  III.  c.  32.,  which  maybe 

called  the  tokration  ad  of  the  roman  cathoHcs,  aU  the  ferert  and 

cnid  tftfiriftiom  and  penakiesi  tmiracratcd  by  the  learned  Judge, 

arertmoTcd  from  ihofe  roman  catholicty  viho  am  wSling  to  com*^ 

ply-wttk  tlkc  requffidont  of  tkatifbuute,  whidi  aiv  that  they  mttft 

appear  at  fomc  of  the  oMnla  of  Weftroinfter^  or  at  the  quaHer.fe(^ 

fioaa  held  for  the  coontyy  city,  or  place  where  they  &all  refide^ 

and  (hall  noke  and  fub&ribe  a  declaratioiiy  that  they  piofefs  die 

ron^n  catiiolic  religion,  and  alfo  an  oath  which  is  exajUy  fimilar. 

to  that  required  by  the  18  Geo.  III.  c  60.^  the  fubftance  of  which 

M  ftatcd  above  in  the  text.     Of  this  declaration  and  oath  being 

duly  made  by  any  roman  catholic,  the  officer  of  the  court  fhall 

grant  him  a  certificate  ;  and  fuch  officer  fiiall  yearfy  tranfmit  to 

the  privy  councU  lift*  of  all  perfons  who  have  thus  qualified  them* 

lUves  within  the  year  in  hi«  re^pe&'ve  court.    The  ftatnu  the» 

provides,  that  a  roman  catholic,   thus   qtiah'fied,  fhall  not  be 

profecvted  under  any.  ftatutc  for   aot  repairing    to  a   pacim 

church*   ngr  (hall  he   be  ppfecuted  for  l»eing  a    papiA^   not 

for  amending  or  pe^orming  mafs  or  other  ceremonies  of  the  church 

of  Rome ;  provided  that  no  place  fliall  be  allowed  for  an  ajQTembly 

to  celebrate  fuch  worfhip  until  it  is  certified  to  the  fcffions  ;  nor 

JhaD  any  minilier  officiate  in  it,  until  his  name  and  defcnption  are 

recorded  there.     And  no  fuch  place  of  affembly  (hall  have  it's 

doors  locked  or  barred,  during  the  time  of  meeting  or  diving 

i^orlhip. 

And  if  any  roman  catholic  whatever  is  el^Aed  conflabIe,.church* 
warden,  ovcrfcer,  or  into  any  parochial  office,  he  may  execute  the 
fauic  by  a  deputy,  to  be  approved  as  if  he  were  to  aA  for  him- 
fclf  as  principal.  But  every  minlller,  who  has  qualified,  fhall  be 
exempt  from  ferving  upon  juries,  and  from  being  eleded  into  any . 
parochial  office.  And  all  the  laws  for  frequenting  divine  fervice 
on  fundayS,  /hall  continue  in  force,  except  where  perfous  attend 
fome  place  of  worfhip  allowed  by  this  ftatute^or  the  tdleration  a& 
of  the  diiTenterSy  i  W.  &  M. 

And  if  any  perfon  diilurb  a  congregation  allowed  under  this  a^^ 
lie  fludlj  as  for  difturbing  a  diSenting  xneeting,  be  bound  over  to  ' 
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Im  order  the  better  to  f<9Ctti0.the«ft»bUfli^  chordi  agataft 
fcrils  £n>m  noa-CQiifotinilbB  of  all  denoaiiiatioiHi  uifiriei% 

;tica»  pa^ftsy  and  fcAariesy  there  are  kowoMf^ 


the  next  feifianSy  and  upon  convidion  there,  fhall  forfeit  twenty 
pounds* 

'  Biit  no  lomao  catbolic  mtniAcr  (hall  oflckte  in  any  phcf  of 
worihip  having. a  fteeple  and  a  bdl,  or  at  any  fuaeial  in  a  church 
Or  churph^yanjy  or  jhaB  wear  the  hafaitB  of  hU  order,  except  tn  t 
jjacc  aUowfcd  by  thit  ftatulCf  or  in  a  private  houfif/  where  there- 
(ball  not  be  more  than  five  perfons  befides  the  family.  Thsa 
ftaiute  (hall  not  exempt  roman  catholict  from  the  payment  of  tithes, 
or  other  dues»  to  the  church  |  nor  (hall  it  affc6i  the  ftatutet  con* 
cemtng  marrnges,  or  any  law  refpcding  the  fncceflion  to  thi! 
crowti.  No  parfon,  who  has  qualified,  dial!  be  profecuted  for 
inilruAittg  youth,  except  in  an  endowed  fchool,  or  a  fchocd  in 
ope  of  the  Engltfh  univeriitie? ;  and  except  alfo»  that  no  roman 
catholk  fdioohnafter  ihall  receive  into  h2»  fchool  the  child 
of  any  proteftant  father ;  nor  (hall  any  roman  catholic  keep  a 
ffhool  until  hiSf  or  her,  name  be  recorded  as  a  teacher  at  the  fef • 

Bui  noreKgiottt  order  is  to  be  eftablifhed  ;  and  eveiy  endowm^t 
of  a  fchool  or  college  by  a  roman  catholic  fhall  ftill  be  fuperfl'ttious 
and  unlawful.  And  no  perfon  henceforth  (hall  be  fummoned  to 
take  the  oath  of  fnpremacy,  and  the  declaration  againft  tranfub- 
lUfitiation.  Nor  (hall  roman  catholics,  who  have  qualified,  be 
removable  from  Liondon  and  Weftminfter ;  neither  (hall  any  peer, 
vdio  lias  qualified,  be  puni(hable  for  coming  into  the  prefence, 
or  palace,  of  the  king  or  queen.  And  no  papiils  whatever  (hall 
be  any  longer  obliged  to  regifter  their  names  and  eftates,  or  enrol 
ihtit  deeds  and  wifls.  And  every  roman  catholic,  who  has  qua- 
lified, '  msij  be  permitted  to  ad  as  a  barrifter,  attorney,  and  notary. 
•  The  roman  cathoUcs  cannot  fit  in  either  houfe  of  parliament,  be- 
cairfe  every  member  of  parliament  muft  take  the  oath  of  fupre- 
macy,  and  repeat  and  fubfcribe  the  declaration  againll  tranfub^i 
llantialion  :  fee  I  vol.  162.  Nor  can  they  vote  at  eledlions  for  the 
mem!>en»  of  the  houfe  of  commons,  becaufc  before  they  vote,  they 
rauft  take  the  oath  of  fupremacy.     IIU.  (80. 

The  roman  catholics  in  Ireland  are  permitted  to  vote  at  elc£^ions, 
but  they  cannot  fit  in  either  houfe  of  parliament* 
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coocumetipua  tteproachct  of  our  (a?ioar  Chrift.  Whhher  alfo 
tamf  be  refelrrfed  all  profane  foofiing  at  the  holjr  fcripture,  or 
cxpafiog  it  to  cotttempt  and  ridtcnle.  Theft  are  oflences 
ptwifliabk  at  common  Jaw  bf  fine  and  imprifenment,  or 
etbtr  iafamoos  coi^xyral  punifliment  > :  for  chriftianitj  is  part 
of  ihe  laws  of  England  ^  (5). 

V.  Somewhat  allied  to  this,  though  in  an  inferior  de- 
gree»  is  the  ofience  of  profane  and  common  fivtarlng  and 
C  ^^  ]  wrfing.  Bj  the  laft  ftatnte  againft  which»  19  Geo.  II.  c.  2i« 
which  repeals  all  former  ones,  every  labourer,  faiior^  or  fol« 
dier  profanely  curfing  or  fwearing  (hall  forfeit  i  /•  every 
Other  pcrfon  under  the  degree  of  a  gentleman  2  /•  and  every 
gendcman  or  peifon  of  fvperidr  rank  5  s*  to  the  poor  of  the 
patiAi ;  and,  <xi  a  ftcond  convidion,  double ;  and,  for  every 
fttbTequent  oflFence,  treble  the  fum  firft  forfeited }  with  all 
c}iafgc6  of  convi£kion  :  and  in  default  of  payment  fliall  be 
(ent  to  the  houle  of  corre£lion  for  ten  days.  Any  juftice  of  the 
peace  may  convifi  upon  his  own  hearing,  or  the  teftimony 
of  one  wknefs }  and  any  couftable  or  peace  officer,  upon  his 
own  heastog,  may  fecure  any  offender  and  carry  him  before 
•  juftice,  and  there  convi£l  him  (6).  If  the  juftice  omits  his 
duty,  he  forfeils  5  A  and  the  conftable  40 1.  And  the  aft  is  to 
« I)f  lead  in  all  paiifli  churches,  and  public  chapels,  the  fnnday. 
after  every  quarter  day,  on  pain  of  5  /.  to  be  levied  by  wamnt 

«  I  Hawk.  P.  C.  7.  *  I  Vcntr.  «93.    s  Strange  834.' 


(5)  Scriftmn  efl  eommtm  iy,  fwrqud  UnAs  mamsris  de  kis  font 
fwduet.     34  H>  VL  40, 

(6)  Thcconvidion  muft  be  within  eight  dtyi  after  the  offence, 
€  12.  Each  oath  or  curfe  being  a  dlftind  complete  offence,  there 
can  be  no  queftlon,  I  conceive,  but  a  perfon  may  incur  any  num- 
ber of  penalties  in  one  day,  though  Dr.  Burn  doubts  whether  any. 
number  of  oaths  or  curfes  in  one  day  amount  to  more  than  one  of- 

fcnee.     3  Bum^  325. 

Pcribns  belonging  to  hts  majcfty's  navy,  if  guihy  of  profane 
surfing  and  fwearing,  arc  liaUe  to  fuffer  fuch  punifliment  as  a  court, 
martial  (haU  think  proper  to  inflift,    %%  Gn.  IL  c.  jp 

from 
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feomasfjii^.  Befi4B*tbnpiaoiihmaitibrtakIagOocrt 
naoK  ioTtiii  in iCommon dUeonrfe,  it  ift  tntdkti  bf  ftatuM 
j  Jac*  I.  c  21.  that  if  in  way  ftage  plaj»  iafecrludt,  or  fliewg 
the  name  of  the  holy  trinityy  or  any  of  the  perfons  tbeiein,  be 
jeftingly  or  profanel j  uled,  the  oflbnder  (hall  forfeit  loA  i  one 
Aoiety  to  the  king,  and  the  other  to  the  informer* 

VL  A  SIXTH  fpecita  of  offences  agaiiift  God  and  religion^ 
bf  ^vliichottt  antient  books  are  fnll^  is  a  crime  of  which  one 
kfiows  not  veil  what  account  to  gtTC.  I  netn  the  offctice  of 
Wtcbtrqft,  am/urathn^  incbarUmint^  otfirciryi    To  deny  the 
poffihility,  nay^  a£kttal  extftonce  of  witchcraft  end.  forcery»  it 
at  once  flitly  to  contradid  the  revealed  word  of  God.  in  ▼»• 
rioiis  pefiagM  both  of  the  old  and  new  laeftament ;  and  the 
thing. itfeif  is  a  truth  to  whidi  every  nation  in  the  world  hath 
in  it^a  tttniib(Hiiet€ftieioily}eidber  by  examples  ieemingly  well 
ftitefted^  or  by  prohibitery  hwa;  wkkhat  leaft  fnppofe  the  po£* 
fibilttyof  a.coaM»eree^itheVtiijpiritSk  The  civil  Uwpttttifliee 
wi&  death  sot  only,  the  ibnseircsathemfeivef,  but  alfe  thofe 
who  oonfttk  them  ^  \  imitating  in  the  former  the  expreft  k# 
ef  Gad  S  <•  thou  ibalt  net  fnfier  a  witch  to  iive«'^    Aad  our 
t>wn  kws»  both  before  and  fince  the  eonqueft,  here  been 
equally  penal  i  raokiiig  ihia  crime  in  the  fiime  cleft  with  he*, 
tefff  end  cendemiitng  both  to  the  flames^.   -The  piefidefit  C  ^i  ^ 
Monufiieien^fanks  them  alio  both  aogdlker,  bat  wkh  a  very 
ififiefcnt  view :  laying  it  down  as  an  important  maxim,  .th^ 
%re  ought  to  be  vety  circumfpe£l  in  the  profecution  of  magic 
JMid  herefy ;  becaufe  the  moft  unexceptionable  conduct,  the 
piveft  midrals  and  the  conftant  picadiee  of  every  duty  in  life^ 
jure  not  a  (uiBcient  fecutity  againft  the  fufpicion  of  crimes  like 
"  thefe.     And  Indeed  the  ridiculous  (lories  that  are  generally 
told,  and  the  many  impoftures  and  delufions  that  have  been 
^fcovered  in  all  ages,  are  enough  to  demolifli  all  faith  in  fuch 
Jl  dubious  ctime.;  if  the  contrary  evidence  were  not  alfo  ex* 
jtaemely  ftrong.    Wherefore  it  feems  to  be  the  moft  eligible 
Jimy  to  conclude,  wtlit  an  ingenioua  writer  of  our  oinm',  that 

>  CM'  /•  9.  A  !•«  *  Sp.  L.  b.  >a.  c.  5. 

.,  *tElcfi4.  teU.  aS.  ■  Bdv.  AiMiftloi  Sp«a.  N«.  117. 

^  I  Inft.  44. 

^       Vol.  IV.  t  in 
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in  general  dierelutt  been  fttch  a  thing  as  witchcraft;  ihov^b 
one  cannot  git e  credit  to  any  particular  modem  inftance  of  itr 

Our  forefathers  were  llronger  believers,  when  they  enabled 
by  ftalute  33  Hen.  VIII.  c.  8.  all  witchcraft  and  forcery  to  be 
felony  without  benefitof  clergy  ;  andagain  by  ftatute  i  Jac*  I** 
c.  1 2.  that  all  perfons  invoking  any  evil  fpirit,  or  confultingy 
covenanting  with,  entertaining,  employing,  feedtng,  or  re* 
warding  any  evil  fpirit ;  or  taking  up  dead  bodies  from  dieir 
graves  to  be  ufed  in  any  witchcraft,  forgery,  charm,  or  in* 
chantment;  or  killing  or  otherwise  hurting  any  perfon  by 
fuch  infernal  arts,  ihould  be  guilty  of  felony  without  benefit 
of  clergy,  and  fnflFer  death.  A^d,  if  any  perfon  (hould  attempt 
by  forcery  to  difcover  hidden  treafure,  or  to  reftore  (loleii 
jgoods,  or  to  provoke  unlawful  love,  or  to  hurt  any  man  or 
'  bead,  though  the  fame  were  not  efieAed,  he  or  (he  (hould  fuf« 
fer  imprifonment  and  pillory  for  the  firft  ofience,  and  death 
for  the  fecond.  Thefe  a£ls  continued  in  force  till  lately,  to 
the  terror  of  all  ancient  females  in  the  kingdom  :  and  many 
poor  wretches  were  facrificed  thereby  to  the  prejudice  of  their 
neighbours,  and  their  own  tlluGons ;  not  a  few  having,  by 
fome  means  or  other,  confefied  the  fad  at  the  gallows.  But 
^tll  executions  for  this  dubious  crime  are  now  at  an  end  j  our 
legillature  having  at  length  followed  the  wife  example  of 
Louis  XIV.  in  France,  who  thought  proper  by  an  edtd  to  re* 
[  da  ]  ftrain  tl)e  tribunals  of  juftice  from  receiving  informations  o£ 
witchcraft ".  And  accordingly  it  ts  with  us  enaded  by  ftatute 
p  Geo.  IL  c.  5.  that  no  profecutson  (hall  for  the  future  be  car^ 
liedon  againft  any  perfon  for  conjuration,  witchcraft, forcery^ 
or  inchantment  (7)*  But  the  mifdemefnor  of  perfons  pretend* 

*  Voltaire  SiecL  lami  xttr.  ch.  29.       reckons  up  forcery  and  v^itchcralt  amoRS 
^od.  Un.  HUl.  XXV.  215.  Yet  Vough^      the  Crimea  puoiihable  ia  Fr«iice. 
lans  {de  dpc'tt  crimirtely  353,  459*)  ftill 

(7)  In  Ireland  there  is  ftill  a  ftatute  tnfli£Ung  capital  pnniA* 
vent  upon  witchea,  unrepealed:  It  was  palTed  ia  the  aStb  Elisu 
and  it  defcribcs  every  fpecies  of  the  crime  as  miftutely  as  the 
Englifh  ftatute  f  Jac.  I.  c.  la. ;  and  it  even  provides  for  the 
trial  of  peers,  who  might  happen  to  be  charged  with  that  drkie. 
S  LJ.  MwaiM*  Hifl*  Iri/b  Par&ament* 
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ing  to  afe  witchcraTt,  tell  fortunes^  or  difcover  ftolen  goods  by 
ikiU  in  the  occult  fciences^  is  dill  defcrvedly  puniihed  with  t 
year's  imprifonment,  and  {landing  four  times  in  the  pillory. 

VIL  A  SEVENTH  fpecies  of  offenders  in  this  clafs  are  all 
rwUgious  impoftors :  fuch  as  falily  pretend  an  extraordinary 
commiinon  from  heaven  \  or  terrify  and  abufe  the  people 
^rith  falfe  denunciations  of  judgments.  Thefc,  as  tending  to 
fubvert  all  religion,  by  bringing  it  into  ridicule  and  con- 
tempt,  are  puniihable  by  the  temporal  courts  with  fine,  im«« 
prifonment^  and  infamous  corporal  poniihmentP. 

VIII.  SiMONT,  or  the  corrupt  prefentation  of  any  one  to 
an  ecclefiaftical  benefice  for  gift  or*  reward,  is  alfo  to  be  con* 
.fidered  as  an  offence  againft  religion ;  as  well  by  reafon  of  the 
facrednefs  of  the  charge  which  is  thus  profanely  bought  and, 
foldj  as  becaufe  it  is  always  attended  with  perjury  in  the  per* 
ion  prefented  \  The  ftatute  3 1  £liz*  c.  6.  (which,  fo  far 
as  it  relates  to  the  forfeiture  of  tlie  right  of  prefentation,  was 
conCdered  in  a  former  book^}  ena£l8,  that  if  any  patron,  for 
money  or  any  other  corrupt  confideration  or  promife,  dire£lly 
or  indire&ly  given,  (hall  prefent,  admit,  infiitute,  indu£t» 
inftall,  or  collate  any  perfon  to  an  ecclefiaftical  benefice  or 
dignity,  both  the  giver  and  taker  fhall  forfeit  two  years  value 
of  the  .benefice  or  dignity  •,  one  moiety  to  the  king,  and  the 
other  to  any  one  who  will  fue  for  the  fame.  If  perfons  alfo 
corruptly  refign  or  exchange  their  benefices,  both  the  giver 
and  taker  (hall  in  like  manner  forfeit  double  the  valuie  of  the 
inoncy  or  other  corrupt  confideration  (8).  And  perfons  who 

9 1  Hiwk.  P.  C.  7.  <  3  laft.  156.  '  See  V©r.  II.  p.  jy^^ 


(8)  Any  rcfignation  or  exchange  for  mo\iey  is  corrupt,  howevef 

apparently  fair  the  tranfaftion  ;  as  where  a  father  wifhing  that  his 

fan  in  orders  (hoUld  be  employed  in  the  duties  of  his  profeflion, 

agreed  to  fecure,  by  a  bond,  the  payment  of  an  annuity  exaftly 

.«qual  to  the  a^W^^l  produce  of  a  benefice,  in  confideration  of  the 

.MCumbfnt'sreiigiiiiig  in  favour  of  his  fon.     The  annuity  being  a^- 

.tfrwurda.iA  arrdcai^  the  bend.. was  put  in  fuit»  and  the  defendant 

pleaded  the  fimpxtiaeal  jcfignation  ia  bar  i  and  lord  Mansfield  aiid 

.g,;,  r^^  the 


6t  F  u  B*  L  I  e  Book  IW 

fliajl  corruptlf  ordain  or  licence  «ny  minifterj  or  procnre  him 
to  be  ordained  or  licencedi  (which  is  the  true  idea  of  fimony,) 
fluU  incur  a  like  forfeiture  of  forty  pounds ;  and  the  minifter 

r  63  3  himfelf  often  pounds,  befides  an  incapacity  to  hold  any  ec- 
clefiaftical, preferment  for  feven  years  afterwards*  Corrupt 
eleAions  and  reCgnations  in  colleges^  hofpttals,  and  other 
'  eleemofynary  corporations,  are  alfo  punilhed  by  the  fame  (ta^ 
tute  with  forfeiture  of  the  double  value,  vacating  the  place  or 
office,  and  a  devolution  of  the  right  of  ele£^ion  for.  that  tiira 
to  the  crown. 

IX.  Profanation  of  the  Lord's  day,  vulgariy  (but  knpitK 
perly)  cMtd  JaUatb-treaki^g^  is  a  ninth  offence  againfl  God 
and  religion,  puniflied  by  the  municipal  law  of  England.  For,, 
befides  the  notorious  indecency  and  fcandal,  of  permitting  any 
ftcular  boGnefs  to  be  publicly  tranfaAed  on  that  day,  in  a. 
country  profeffing  chriftianity,  and  the  corruption  of  morals^ 
which  ufually  follows  it*s  profanation^the  keeping  one  day  m 
(even  holy,  as  a  time  of  relaxation  and  refrelhment  as  weli  as^ 
for  public  worfliip,  is  of  admirable  fervice  to  a  ftate,  confidered. 
merely  as  a  civil  inftitution..  It  humanizes  by  the  help  of  con,* 
terfation  and  feci^y  the  manners  of  the  lower  clafles ;  whidi 
would  otherwife  degenerate  into  a  fordid  ferocity  and  favage 
felfifhnefs  of  fpirit :  it  enables  the  induftrious  workman  to 
purfue  his  occupation  in  the  enfuing  week  with  health  and 
'  chearfulnefs :  it  imprints  on  the  minds  of  the  people  that  fenfe 
of  their  duty  to  God,  fo  necefiary  to  make  them  good  citi*^. 
sens  9  but  which  yet  would  be  worn  out  and  defaced  by  an  un- 
jremitted  continuance  of  labour,  without  any  flated  times  of 
recalling  them  to  the  worfhip  of  their  maker.  And  therefore 
the  laws  of  king.  AtheliUn '  forbad  all  merchandizing  on  the 
Lord's  day,  under  very  fevere  penalties.  And  by  the  ftatute 
27  Hen*  VI.  c.  5^  no  £aiir  or  market  (hall  be  held  on  the  pria* 
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the  court,  though  they  declared  that  it  was  an  unco&fcientious  de^ 
fence,  yet  as  the  refignation  had  been  made  for  money,  deter- 
mined, that  it  was  corrupt  and  fimoniacal,  andtn  confeqacnce  that 
the  bond  was  void.    2>0»x  ^'  J^^h  ^^  f^  >7^» 
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cipal  fcflivals,  good  friday,  or  any  funday,  (except  the  four 
iundays  in  hirveft> )  on  pain  of  forfeiting  the  goods  expofed  to 
4ak.  And,  fince  by  the  (latute  i  Car.  I.  c.  i.  no  perfonihaU 
aflcmble,  out  of  their  own  pari(hes»  for  any  fport  whatfocver 
upon  this  day ;  nor,  in  their  pariflies,  (hall  ufe  any  bull  or 
bear  baiting,  interludes^  pUys>  or  other  unlawful  exercifei »  or 
padimes ;  on  pain  that  every  offender  ihall  pay  3/.  4  J,  to  the 
poor.  This  ftatute  does  not  prohibit,  but  rsther  impliedly 
allows,  any  innocent  recreation  or  amufencient,  within  their 
Tcfpe£live  pariflies,evenon  the  Lord's  day,  after  divine  fervice  [  64  J 
is  orer.  But  by  (latute  29  Car.  IL  c.  7.  no  perfon  is  allowed 
to  worik  on  the  Lord's  day,  or  ufe  any  boat  or  barge,  or  expofe 
any  goods  to  fale  ;  except  nieat  in  public  honfcs,  milk  at  cer* 
Cain  hours,  and  works  of  neceflTity  or  charity,  on  forfeiture 
of  5  X.  Nor  (ball  any  drover^  carrier,  or  the  like,  travol  upon 
tliat  day,  under  pain  of  twenty  (hillings  (9). 
■  ■  ■■    -^  ■         — ■  ■  ■  —  ■  ■  t  I     »   I         — 

(9)  Goods  expofed  to  fale  upon  a  funday  are  forfeited  to  the 
ufe  of  the  poor,  except  that  one-third  may  be  allowed  the  in*- 
fiyrmer ;  hut  mflk  may  be  fold  before  nine  in  the  momingi  and 
after  four  in  the  afternoon*  29  Car.  IL  e.  7.  Mackartl  aUb  naf 
be  kM  on  funday s  before  and  after  divine  fenrice.     10  &  u  M^ 

■ 

Forty  watermen  are  permitted  to  ply  upon  the  Thames  betwixt 
Vauxhall  and  Limehoufe  on  Sundays*  11  ^  \z  JV.  c.%i.  Fift 
carriages  are  allowed  to  travel  on  fundays  either  laden  or  returning 
empty.  2  Geo,  III,  e.  15,  Pcrfons  cxercifing  their  calling  on  a, 
funday  are  only  fubjc£l  to  one  penalty ;  for  the  whole  is  but  one 
offence,  or  one  adof  exerci(ing,  though  continued  the  whole  day. 
Cotvp,  640* 

Bakers  were  permitted  to  drefs  dinners  on  a  funday  as  a  work 
of  neceflity.  5  T.  R.  449.  But  by  the  34  Geo.  III.  c  6x.  every 
bdter  (hall  be  fubjed  to  a  penalty  of  10 /•  to  the  ufe  of  the  poor 
fer  exercifing  his  bufinefs  in  any  manner  as  a  baker,  except  that 
he  may  (cll  bread  between  nine  o'clock  in  the  morning  and  one  in 
the  afternoon ;  and  may  alfo  within  that  time  bake  meat,  pud* 
dings,  and  pics  for  any  peribn,  who  (hall  carry  or  fend  the  fame 
to  be  baked.  The  21  Geo.  IIL  c.  49.  waspaiTed  to  reftrain  an 
indecent  pra£kice,  which  had  become  -very  prevalent  in  London 
and  Wcftrainfter ;  it  ena^s,  that  if  any  houfci  room,  or  place  h 
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X.  Drunkenness  is  alfo  punifhed  by  ftatute  4  Jac.  T. 
c.  5.  with  the  forfeiture  of  5/. »  or  the  fitting  fix  hours  in  the 
flocks  (10) :  by  which  time  the  (latute  prefumes  the  offender 
will  have  regained  his  fenfes,  and  not  be  liable  to  do  mifchief 
to  his  neighbours-  And  there  are  many  wholefome  ftatutes, 
by  way  of  prevention,  chiefly  paiTed  in  the  fame  reign  of  king 
James  I.  which'  regulate  the  licenfing  of  ale-houfes,  and 
punifli  perfons  found  tip'pling  therein  ^  or  the  mailer  of  fuch 
houfes  permitting  them  (11). 

opened  upon  a  funday  for  any  public  entertainment,  pr  for  debat- 
ing upon  any  fubjcft  whatever,  to  which  perfons  arc  admitted  by 
money  or  tickets,  the  keeper  of  it  (hall  forfeit  aooA  to  aoy  per<r 
fon  wIk>  will  profecute ;  the  manager  or  prefldent  ioq/.  and  the 
receiver  of  the  money  or  tickets  50/.;  and  every  perfon  advertifing* 
or  printing  an  advertifement  of,  fuch  a  meeting,  ihall  in  like  maB« 
ncr  forfeit  50/.  for  every  offence. 

(10)  I.  e.  If  he  18  not  able  to  pay  the  penalty  of  5/. 

(11)  No  licence  {hall  be  granted  to  any  perfon  to  keep  an  ale- 
hou£e»  but  by  two  juftices,  at  a  public  meetio^^  of  the  magiHratet 
of  the  county,  divifion,  or  place,  in  which  tlie  houfe  is  fituated, 
and  this  niuft  be  done  by  the  confent  of  the  majority  prefeqt.  .The 
time  and  place  of  fuch  public  meeting  mull  be  appointed  by  two  of 
the  magiilratcs  at  leaft  ten  days  previous  to  the  meeting,  which 
Ihall  be  held  every  year,  either  on  the  m  of  September,  or 
within  twenty  days  afterwards.  The  licence  mu(l  be  renewc4 
every  year;  and  no  licence  Ihall  be  origipally  granted  to  any  one, 
ualefs  he  produce  a  certificate  figned  by  the  miniller  of  the  pari(h, 
and  the  majority  of  the  churchwardens  and  Qverfeers ;  or  9 
certificate  figned  by  three  or  four  refpeftable  hou&holders,  teflir 
fying  that  the  perfon  applying  is  a  perfon  of  good  charafter* 
:t6  Geo,  //.  r.  3 1 .     I  Burr.  ^^6* 

Where  an  alehoufe.>keepcr  dies  or  removes,  if  his  executor,  ad.* 
miniHraitor,  aflign,  or  the  new  tenant  obtains  fuch  a  certiiicato 
within  thirty  days  after  the  death,  or  rcmovali  or  entry  into,  the 
empty  houfe,  and  produces  it  to  the  magillrates  at  the  next  petty 
feilions,  they  may,  if  they  think  proper,  grant  him  a  licence,  until 
the  next  general  licenfing  day.  And  till  the  next  petty  feflions, 
fuch  perfon  is  indemnified  for  keeping  the  houfe  p{>ea  as  an  ale. 
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XI.  The  laft  ofTence  which  I  (hall  mention,  more  im* 
mediately  againft  religion  and  morality,  and  cognizable  by 
the  temporal  courts,  is  that  of  open  and  notorious  Uwdnefs  : 
cither  by  frequenting  houfes  of  ill  fame,  which  is  an  inJifl- 
able  offence' ;  or  by  fome  grofsly  fcandalous  and  public  in-  f  6c  1 
decency,  for  which  the  puniflimetit  is  by  fine  aiid  imprifon- 
Qient  °  ( 1 2).  In  the  year  1 650,  when  the  ruling  power  found  It 

-^  Pofb*  m8»  *  z  S»4erf.  i68« 

hotifc,  provided  he  obtains  his  certifioate  withia  the  tipe  b'mitedt 
tluMigh  he  is  afterwards  refufed  a  licence.     32  Geo,  IJL  c.  59. 

This  ftalute,  3s  Geo.  III.  c.  59.,  feems  to  include*  thoug^h  not 
«learly  exprefied,ale-houfc8  within  corporationSf  But  by  26  6eo.II. 
«•  31.,  peribns  not  licenced  the  year  before,  ored  not  produce 
certificates  ;  and  the  genera}  meeting  for  grantipg  licences  nc^d 
pot  be  held  in  September.  3  7*.  R*  560.  Every  perfon  liccnfed 
xnuft  enter  into  a  recognizance  of  10  A,  with  two  furetfes  in  5 /• 
each,  for  his  good  behaviour.  And  perfons  felling  ale  without  a 
licence,  arc  fubjcft  to  fcvere  penalties.  No  perfon  can  fell  fpirit- 
uous  liquors  or  wine,  by  retail,  under  a  licence  from  the  commtfT 
Soners  of  cxcife,  wtthout  having  alfo  a  licence  to  fell  ale  (rom  the 
Juftiees.     5  Geo.  IIL  r.  46.     32  Geo.  Ill,  c.  59.     3  T.  R.  560.- 

Juftices  of  the  peace  have  an  abfolute  and  uncontrolled  power 
and  difcretion  in  granting  and  rtfufing  ale-licences  j  but  if  it  ihould 
fippefir  from  their  own  declarations,  or  the  circumftances  of  their 
conduft,  that  they  have  either  refufed  or  granted  a  licence  from  a 
partial  or  corrupt  motive,  they  are  punifhable  in  the  court  of  king's 
))^och  by  information,  or  they  may  be  profecuted  by  indidmcnt, 
^Jl  Burr,  556.  1  7*.  R.  692.  See  the  Ijiws  refpcfting  ale-boiifei 
more  fully  dated  in  i  Bum^  tit.  AU^houfe. 

(12)  Many  offences  of  the  incontinent  kind  fall  properly  under 
•the  jurifdi^ion  of  the  ecclefiaflical  court,  and  are  apprpprjated  to 
it.  But  except  thofe  appropriated  pafes,  the  court  of  king's  bench 
is  the  cuflos  momm  of  the  people,  and  has  the  fuperintendency  of 
ioffences  contra  honot  mores,  3  Burr,i^^%,  In  th^t  court  a  gentle- 
man was  fined  2000  marks  and  imprifoncd  for  expoiing  himfeUT 
.naked  in  a  public  ilreet.  t  Std,  168.  And  an  information  has 
i)een  granted  againft  a  number  of  perfons  concerned  in  afiigning  a 
joung  girl  as  an  apprentice  to  a  geatkxhan,  under  preieacc  c^ 
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for  their  intereft  to  put  on  the  femblance  of  a  very  cxtraordif 
nary  ftridnefe  and  purity  of  morals,  not  only  inceft  and  wilful 
adultery  were  made  capital  crimes ;  but  alfo  the  repeated  zGk 
of  keeping  a  brothel,  or  committing  fornication,  were  (upon* 
a  fecond  conviAion)  made  felony  without  benefit  of  clergy^. 
But  at  the  reftoration,  when  men,  from  an  abhorrence  of  the 
hypocrify  of  the  late  times,  fell  into  a  contrary  extreme  of 
licentioafnefs,  it  was  not  thought  proper  to  renew  a  law  of 
^fa  ttnfaflif onable  rigour.  And  thefe  offe  nces  have  been  ever 
finee  left  to  the' feeble  coercion  of  the  fpiriiual  court,  accord** 
ing'to  the  xtiles  of  the  canon  law  ;  a  law  which  has  treated 
the  offence  of  incontinence,  say  even  adultery  itfe)f>  with  a 
|[reat  degree  of  tendemefs  smdlenity ;  owing  perhape  to  tb» 
pyhdnincd  ccKbacy  of  itV  firft  comipilerft.  The  temporal 
courts  therefore  take  np  cognizance  of  the  criine  tff  adukeryi 
Qtherwife  than  aa  a  private  injury  '•  • 

But,  before  "we  quit  this  fubjefl,  we  muft  take  notice  of 
the  temporal  punifhment  for  having  bafiard  fAildrert,  confi* 
dered  in  a  crinoinal  light ;  for  with  regard  to  the  maintenance 
pi  fucb  illegitimate  oifj^prUig,  which  i«  ^  civil  concern^  wp 

*  Scobell*  isr.  <  Ses  vol.  111.  pag.  T39. 
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learning  mufic,  but  for  the  purpofes  of  proftitvitjpn.  3  Burr^i^dx 
There  is  alfo  an  inflance  of  an  information  for  a  confpiracy  againft 
a  peer  and  feveral  others  for  entici£ig  away  a  young  lady  fifom  her 
iathtr's  houfe,  and  procunng  her  fedu6lion  by  the  peer.  The 
young  lady  was  the  filler  of  his  wife.  That  circumilance  was  ua- 
doubtedly  a  great  aggraration  of  the  ofiFbnpe,  yet  it's  exiftence  11^ 
the  cafe  was  not  necelTary  to  give  the  court  cognizaoce  of  the  pro* 
iccution.  3  Sl  Tr.  519.  In  a  cafe,  where  a  hufband  had  fonnalty- 
sfligQed  his  wife  over  to  another  man,  lord  Hardwicke  diredled  ^ 
profecution  for  that  tranfadion,  a&  being  notonoufly  and  grofsly 
againfl  public  decency  and  good  manners.  3  Burr^  HS^*  ^^ 
fuch  a£ls  of  indecency  and  immorah'ty  are  public  mifdeoEieanourSy 
and  the  offenders  may  be  punifhed  eidierby  an  information  grant- 
ed by  the  court  of  king's  bench,  or  by  an  imfidme&t  pTeferrQ4 
before  a  grand  jury  at  the  affixes  or  quarter  feflkmSf 

have 
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flare  fomerly^  fpoken  at  large  ^.  By  the  ftatute  1 8  Elis.  e.  3, 
two  jufticcs  may  take  order  for  the  puniflunent  pf  the  mother 
^nd  reputed  father  $  bat  what  that  punilhinent  (hall  be  is  not 
therein  «fcert$|ined  $  thoagh  the  contemporary  ezpofition  wat^ 
that  a  corporal  poniibment  wa$  intended  *•  9y  ftatate  7  Jac.  It 
(C.  4.  a  fpecific  puni(hment  (tin.  commitment  to  the  houfi! 
pf  correi^ion)  is  in^i^ed  on  the  wonian  only,  Bu(  in  both 
pafes,  it  feems  that  the  penalty  can  oi^ly  be  infli^ed,  if  th0 
baAafd  becomes  chargeable  to  the  parilh;  for  o^herwifi^ 
the  very  man'ntenaiice  of  the  child  19  confidered  as  a  degrec-cpf 
puniftiment.  By  Ae  laft  mentiiuied  ftatute  the  juftices  may- 
commit  the  mother  to  the  houfe  of  correctioni  there  to  be 
puniflied  anfi  fee  on  work  for  one  year ;  and,  in  <;aie  of  4 
fecond  offence,  till  flie  find  fureties  ncTcr  to  ofiend  again. 


y  See  vqI.  I.  pa^.  453. 
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CHAPTER    TITE    P^FTH* 


OF    OFFENCES    AGAINST    TUB    LAW 

OP   NATIONS. 


ACCORDING  to  the  method  marked  out  in  th^ 
preceding  chapter^  we  are  next  to  conlider  the  offences 
more  immediately  repugnant  to  th^it  univerfal  law  of  foctety, 
which  regulates  the  mutual  intercourfe  between  one  ftate  and 
another ;  thofe,  I  mean,  which  are  particularly  animadfcitcd 
^D^  as  fuch,  by  tlie  Englilh  I^w. 

The  law  of  nations  Is  a  fyftem  of  mles,  deducible  by  na- 
tural reafon,  and  eftabliihed  by  univerfal  confent  among  the 
civilized  inhabitants  of  the  world  * ;  in  order  to  decide  all 
difputes  to  regulate  all  ceremonies  and  civilities,  and  to  in« 
fure  the  obfervance  of  juftice  and  good  faith^  in  that  inter- 
courfe  which  muft  frequently  occur  between  two  or  more 
independent  dates,  and  the  individuals  belonging  to  each  \ 
This  general  law  is  founded  upon  this  principle,  that  differ- 
ent nations  ought  in  time  of  peace  to  do  one  another  all  the 
good  they  can ;  and  in  time  of  war,  as  little  harm  as  poi&« 
fcte,  without  prejudice  to  their  own  real  interefts  ^.    And,  as 
none  of  thefe  dates  will  allow  a  fuperiority  in  the  other,  there- 
fore neither  can  dictate  or  prefcribe  the  rules  of  this  law  to 
the  reft ;  but  fuch  rules  mull  neceffarily  refult  from  thofe 

*  F/1  I.  I.  9»  f  Sp«  L.  b.  It  c.  yt 
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principles  of  natural  juftice,  in  which  all  the  learned  of  everr 
nadon  agree ;  or  they  depend  upon  mutual  compass  ,or 
treaties  between  the  refpe£live  communities ;  in  theconftruc- 
tion  of  which  there  is  alfo  no  judge  to  refort  to,  but  the  Jaw 
of  nature  and  reafon,  being  the  only  one  in  which  all  the 
contracting  parties  are  equally  converfant|  and  to  which  they 
9re  equally  fubjedl, 
» 

In  arbitrary  dates  this  law,  wherever  it  contradiCIs  or  is 
not  provided  for  by  the  municipal  law  of  the  country,  is  en« 
forced  by  the  royal  power :  but  fince  in  England  no  royal 
power  can  introduce  a  new  law,  or  fufpend  the' execution  of 
the  old,  therefore  the  law  of  nations  (wherever  any  queftion 
arifes  which  is  properly  the  ohjeSt  of  it's  jurifdi&ion)  is  here 
adopted  in  it's  full  extent  by  the  common  law,  and  is  held 
to  be  a  part  of  the  law  of  the  land.  And  thofe  aAs  of  parlia- 
ment, which  have  from  time  to  time  been  made  to  enforce 
this  univerfal  law,  or  to  facilitate  the  execution  of  it's  deci- 
iions,  are  not  to  be  conGdered  as  introdu£live  of  any  new 
rule,  but  merely  as  declaratory  of  the  old  fundamental  confti- 
tutions  of  the  kingdom }  without  which  it  mud  ceafe  to  be  a 
part  of  the  civilized  world.  Thus  in  mercantile  quedtons^ 
fuch  as  bills  of  exchange  and  the  like  i  in  all  marine  caufes, 
relating  to  freight,  average,  demurrage,  infurances,  bottom'- 
ry,  and  others  of  a  fimilar  nature ;  the  law- merchant',  which 
is  a  branch  of  the  law  of  nations,  is  regularly  and  condantly 
adhered  to.  So  too  in  all  difputes  relating  to  prizes,  to  diip- 
wrecks,  to  hodages,  and  ranfom  bills,  there  is  no  other  rule 
pf  decifion  but  this  great  univerfal  law,  colleded  from  hidory 
and  ufage,  and  fuch  writers  of  all  nations  and  languages  a$ 
9XC  generally  approved  and  allowed  of. 

But,  though  in  civil  tranfadions  and  quedions  of  pro- 
perty between  the  fubje^s  of  different  dates,  the  law  of  na- 
tions has  much  fcope  and  extent,  as  adopted  by  the  law  of 
^ngland  ^  yet  the  prefent  branch  of  our  inquiries  will  fall 

f  See  Tol.  h  pa|,  »73f 
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wthni  a  narrow  compafs,  an  •(Fences  againft  the  law  of  rut^ 
^tom  can  rarely  be  the  obje£b  of  the  criminal  law  of  any  ^r** 
ticular  ftafie.  ^For  offifnces  aguinfl  this  law  are  principally  in<* 
cUetit  to  whole  ftates  or'nationfr^  in  which  cafe  recourfe  can 
only  be  had  to  war ;  which  is  an  appeal  to  the  God^of  hofts^ 
to|>ttntfli  fuch  infrsi£kions  of  public  faith^  tts  are  committed 
by  one  independent  people  againft  another :  neither  ftate  hav- 
ing any  fuperior  jurifdidiion  to  refort  to  apoii  CMrth  for  jafticc* 
But  where  the  individual  of  any  ftate  violate  this  general 
hw,  it  is  then  the  intc^reft  as  well  as  duty  of  the  govern- 
ment)  vnder  which  they  live,  to  annnadverc  upon  them  with 
a  becoming  fevertty,  that  the  peace  of  the  world  may  be 
maintained*     For  in  vain  would  nations  in  their  colle£live 
capacity  obfesve  tbefe  univerfai  ruleS)  if  private  fubjefls  were 
lit  liberty  to  break  them  at  their  own  difcretion,  and  involve 
the  two  ftates  in^a  war.     It  is  therefore  incumbent  Upon  the 
nation  injured,  firft  to  demand  faHsfa£lion  and  juftice  to  be 
done  on  tiie  oiiender,  by  the  ftate  to  which  he  belongs ;  and, 
if  that  be  refufed  or  ifeglc£led»  the  fovereign  then  avows 
kimfelf  an  accomplice  or  abettot  (^  his  fubjeA^^  crime,  and 
draws  upon  his  community  the  calamities  of  foreign  war. 

Thip:  principal  offences  againft  the  law  of  natioriis,  animad-* 
verted  on  as  fuch  by  the  municipal  laws  of  England,  are 
of  three  kinds  ;  i.  Violation  of  fafe-cor.du£ls ;  2.  Infringe- 
ment of  the  rights  of  eoibafladots  i  and,  3.  Piracy. 

I.  As  to  the  firft,  violation  oi Jafe-condu^s  ox  paff^irts^  ex- 
prefsly  granted  by  the  king  or  his  embafladors  •  to  the  fub- 
jcfls  of  a  foreign  power  in  time  of  mutual  war ;  or  com- 
mitting aA's  of  hoftilities  againft  fuch  as  are  in  amity,  league^ 
or  truce  with  us,  who  are  here  under  a  general  implied  fajfe<- 
condu£t :  thefe  are  breaches  of  the  public  faith,  without  the 
prefervation  of  which  there  can  be  no  intercourfe  or  com* 
merce  between  one  nation  and  another  :  and  fuch  offences 
may,  according  to  the  writern  upon  the  law  of  nations,  be  a 
juft  ground  of  a  national  war  ;  fince  it  is  not  in  the  power  of 

5  See  vol.  I.  pag.  260. 
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the  foreign  prince  to  cavfe  j vftice  to  be  done  to  hb  fobjefb  by 
the  very  individual  delinquent,  but  he  mud:  require  it  of  cke 
whole  community.     And  a«  during  the  continuance  of  anf 
ikfe*condudj  eitlier  exprefs  or  implied,  the  foreigner  is  uii* 
der  the  prote£lion  of  the  king  and  the  law  $  and,  more  efpe« 
cially,  as  it  is  one  of  the  articles  of  tnagna  cbarta  ',  that  foreigfi 
flserchants  (hould  be  entitled  to  £afe-condu£t  and  fecurity 
throughout  the  kingdom ;  there  is  no  qucftion  but  that  any 
violation  of  either  the  perfon  or  property  of  fuch  foreigner 
may  be  puniifaed  by  indictment  in  the  name  of  the  king^ 
whofe  honour  is  more  particularly  engaged  in  fupporting  his 
ewn  £a{e*condui&.     And,  when  this  malicious  rapacity  was 
fiot  confined  to  private  individuals,  but  broke  out  into  getie- 
val  boftilities,  by  the  (latute  2  Hen.  V«  ft.  i.  c.  6.  breaking 
of  truce  and  fafe-conduds,  or  abetting  and  receiving  the 
truce-breakers,  was  (in  affirmance  and  fupport  of  the  law  of 
nations)  declared  to  be  high  treaibn  againft  the  croww  and 
dignity  of  the  king  \  and  confervators  of  truce  and  fafe«con«> 
duAs  were  appointed  in  every  port,  and  empowered  to  hear 
and  determine  fuch  treafuns  (when  committed  at  fca)  ac* 
cording  to  the  antient  marine  law  then  pradifed  in  the  ad« 
mirars  court ;    and,  together  with  two  men  learned  in  the 
law  of  the  land,  to  hear  and  determine  according  to  that  lav 
the  fame  treafons,  when  committed  within^he  body  of  any 
county.    Which  ftatute,  fo  far  as  it  made  thefe  offences' 
amount  to  treafon,  was.  fufpended  by  14  Hen.  VL  c.  8.  and 
repealed  by  20  Hen.  VI.  c.  1 1.  but  revived  by  29  Hen.  VL 
«.  2.  which  gave  the  fame  powers,  to  the  lord  chancellor^  af- 
toclated  with  either  of  the  chief  juftices,  as  belonged  to- the 
confervators  of  truce  and  their  acceflbrs.}  and  enaded  that» 
-notwithftanding  the  party  be  convi£ied  of  treafon,  the  injured 
ftranger  fbould  have  reilitution  out  o£  his  efieds^  prior  to 
any  claim  of  the  crown.     And  it  is  farther  enaAed  by  the 
ftatute  3 1  Hen«  VI.  c.  4.  that  if  any  of  the  king's  fubjei^t 
attempt  or  offend,  upon  the  fea,  or  in  any  port  within  the 
king's  bbeyfance,   again  ft  any  ftranger  in  amity,  kague^  or 
ir^ce,  or  under  fiife-condu£t ;   and  efpecially  by  attaching 
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his  perfofiy  or  fpoiling  him  or  robbing  him  of  his  goods') 
the  lord  chancellor  with  any  of  the  juftices  of  either  the 
kingVbenchy  or  common  pleas,  may  caufe  full  reftitution 
and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  obferved,  that  the  fufpending  and  repealing 
a£ls  of  14  &  2a  Hen.  VL  and  alfo  the  reviving  a£l  o£ 
29  Hen.  VI.  wer<;  only  temporary  :  fo  that  it  (hould  fcem 
that  after  the  expiration  of  them  all,  the  ftatute  2  Hen.  V. 
continued  in  full  force :  but  yet  it  is  confidered  as  extin£i  by 
the  ftatute  14  Edw.  IV.  c.  4.  which  revives  and  confirms  aU 
Itatutes  and  ordinances,  made  before  the  acceiTion  of  the 
houfe  of  York,  againft  breakers  of  amities,  truces,  leagues, 
and  fafe-condu£l8,  with  an  exprefs  exception  to  the  ftatute 
of  2  Hen.  V.  But  (however  that  may  be)  I  apprehend  it 
was  finally  repealed  by  the  general  ftatutes  of  Edward  VI«  and 
queen  Mary,  for  abolifhing  new*created  treafons :  though 
fir  Matthew  Hale  feems  to  queftion  it  as  to  treafons  commit-* 
ted  on  the  fea  s.  But  certainly  the  ftatute  of  3 1  Hen.  VI* 
remains'  in  full  force  to  this  day. 

II.  As  to  the  rights  of  emhajfadors^  which  are  alfo  efta- 
hlilhed  by  the  law  of  nations,  and  are  therefore  matter  of 
univerfal  concern,  they  have  formerly  been  treated  of  at 
large  ^.  It  may  here  be  fuificient  to  remark,  that  the  com* 
'  mon  law  of  England  recognizes  them  in  their  full  ext^t, 
by  immediately  ftopping  all  legal  procefs,  fued  out  through 
the  ignorance  or  rafhnefs  of  individuals,  which  may  intrench 
upon  the  immunities  of  a  foreign  miniller  or  any  of  his  train* 
And,  the  more  effeftually  to  enforae  the  law  of  nations  in 
this  rcfpcft,  when  violated  through  wantonnefs  or  infolence, 
it  is  declared  by  the  ftatute  7  Ann.  c.  i2.  that  all  procefs 
whereby  the  perfon  of  any  embaflador,.  or  of  his  domcftic  or 
domeftic  fervant,  may  be  arretted,  or  his  goods  diftrained  or 
ftifed,  fliall  be  utterly  null  ^d  void  ;  and  that  all  perfons^ 
profecuting,  folicicing,  or  executing  fuch  procefs,  being 
convi£led  by  confeifion  or  the  oath  of  one  witnefs,  before  the 
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lord  chancellor  and  the  chief  jufticcf  j  or  any  two  of  them» 
fliall  be  deemed  viohtors  of  the  laws  of  nations,  and  difturl>* 
era  of  the  public  repofe ;  and  (hall  fuffer  fuch  penalties  and 
corporal  punilhment  ae  the  (aid  judges,  or  any  two  of  themt 
{hall  think  fit '.  Thus,  in  cafes  of  extraordinary  outrage, 
for  which  the  law  hath  proTided  no  fpecial  peiiahy,  the  ie* 
gillature  hath  intmfted  to  the  three  principal  judges  of  the 
kingdom  an  unlimited  power  of  proportioning  the  puniib* 
ment  to  the  crime* ,  * 

m.  Lastly,  the  crime  of  piracjf  or  robbery  and  dcpre« 
Nation  upon  the  high  feas,  is  an  offence  againft  the  univerial 
law  of  fociety;  a  pirate  being,  according  to  fir  Edward 
Coke  ^t  btjftis  bumarti  gineris.  As  therefore  he  has  renoi^nced 
all  the  benefit*  of  fociety  and  government,  and  has  reduced 
himfelf  af  refli  to  the  favage  date  of  nature,  by  declaring  war 
a^nft  all  mankind,  all  mankind  muft  declare  war  againft 
htm :  fo  that  every  community  hath  a  rights  by  the  rule  of 
felf-defence,  to  infli£l  that  punifiiment  upon  him,  which 
every  individual  would  in  a  (late  of  nature  have  been  other* 
wife  entitled  to  do,  for  any  invafion  of  his  pcrfQn  or  perfonal 
property. 

By  the  antient  common  law,  piracy,  if  committed  by  a 
fubjefi,  was  held  to  be  a  fpecies  of  trcafon,  being  contrary 
to  his  natural  allegiance ;  and  by  an  alien  to  be  felony  only  : 
but  now,  fince  tt^e  ftatute  of  treafons,  25  £dw.  III.  c.  2.  it 
is  held  to  be  only  felony  in  a  fubjeA  '•  Formerly  it  waa 
only  cognizable  by  the  admiralty  courts,  which  proceed  by 
the  rules  of  the  civil  law  ^.  But,  it  being  inconfiflent  with 
'the  liberties  of  the  nation,  that  any  man's  life  ihould  be 
taken  away,  unlefs  by  the  judgment  of  his  peers,  or  thd 
common  law  of  the  land,  the  ftatute  28  Hen.  VIIL  c.  15* 
/cftabliflied  a  new  jurifdi&ion  for  this  purpofe  $  which  pro* 
ceeds  according  to  the  courfe  of  the  common  lawj  and  o£ 
which  we  fliall  fay  more  hereafter. 

^  See  the  ecca£on  of  makifig  thii         '  Ih\3. 
ibc«tc$  Vol.  I.  pig.  »55,  »  1  Hawk  P.  C,^%. 

^  3  Iflft.  113* 

Tub 


fd  i*  c  Ji  t  i  e  io6k  Wi 

Tas  t&ta/ct  of  ptraqr*  by  common  law,  tbrififts  iii  conl« 
mitting  thofe  a^  of  robbery  and  depredation  upon  the  high 
feaSy  which,  if  cofnmitted  upon  land,  would  have  s^moi^nted 
to  felonj  there  ■•  B|it^  hj  ftatute;  fome  other  offences  are 
made  piracy  alfo.:  as,  by  ftatutc  1 1  &  1 2  W.III.  c,  7.  if  any 
natural  bom  fubje£l  commits  any  i£t  of  hoftility  upon  .the 
high  feas^  againft  others  of  his  msyefty^  fybje^s^  Under  co- 
lonr  of  a  commiUion^  from  any  foreign  power  v  this^  though 
it  would  only  be  an  ad  of  war  in  an  alieui  ^ball  be  conftmed 
piracy  in  a  fubjefl*  And  farther,  any  commander,  or,  other 
fea&ring  perfoo,  betcayittg  hb  ttuft>  and  ranniag  away  with 
any  (hip,  boat,  ordinance,  ammunition,  qc  goods  i  .or  yield-* 
ing  them  ^p  voluntarily  to  a  pirate ;  or  confpiring  to  do  thefe 
a&a  ;  ^r  any  perfon  affiiulting  the  commander  of  a  veiTcl  to 
hinder  him  from  fighting  in  defence  of  his  fliip,  or  confining 
him,  or  making  or  endeaTooring  to  make,  a  revolt  on.  board  1 
lhall,;for  each  of  thefe  offences,  be  adjudged  a  pitatcj  ieloni 
and  Ti>|>b^,'  and  fliall  faffer  de«th»  whether  be  be  principal, 
I  or  merely  acceflbry  by  fetting  forth  fuch  pirates^  or  idiekting 
them  before  the  fzGt,  or  receiving  or  concealing  them  of 
then-  goods  after  it.  And  the  ftatute  4Geoi.  L  c.  11.  ex- 
prefsly  excludes  the  principals  from  the  benefit  of  chnrgy.  By 
the  Astute  8  Geo.  L  c.  24.  the  trading  with  known  pimtes^ 
^  or  furnifhing  them  with  (lores  or  ammunition,  or  fitting  out 
any  veffel  for  that  purpofe,  or  in  any  wife  confulting,  com- 
bining, confederating,  or  corrcfponding  with  them ;  or  the 
forcibly  boarding  any  merchant  veffel,  though  without  feiGng 
or  carrying  her  off,  and  deftroying*or  throwing  any  of  the 
goods  over  board ;  (hall  be  deemed  piracy :  and  fuch  acceffb* 
ries  to  piracy  as  arc  defcribed  by  the  ftatute  of  king  William^ 
are  declared  to  be  principal  pirates,  and  all  pirates  convi£led 
by  virtue  of  this  zGt  are  made  felons  without  benefit  of  clergy. 
By  the  fame  ftatutes  alfo,  (to  encourage  the  defence  of  mer* 
chant  vc(rels  againft  pirates,)  the  commanders  or  feamen 
wounded,  and  the  widows  of  fuch  feamen  as  are  flain,  iii 
any  piratical  engagement,  (hall  be  entitled  to  a  bounty,  to 
C  73  ]   b»  divided  among  them,  not  exceeding  one  fiftieth  patt  of 
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the  value  of  the  cargo  on  board  :  and  fuch  wounded  feamen 
fliall  be  entitled  to  the  penfion  of  Greenwich  hofpital ;  which 
no  other  Teamen  are,  except  only  fuch  as  have  ferved  in  a  (hip 
of  war.  And  if  the  commander  fliall  behave  cowardly,  by 
not  defending  the  fiiip,  if  flie  carries  guns  ofr  arms,  or  (hall 
difchirge  the  mariners  from  fighting,  fo  that  the  (hip  falls 
into  the  hands  of  pirates,  fuch  commander  (hall  forfeit  all  his 
vages,  and  fuffer  fix  months  imprifonment.  Laftly^  bf 
llatute  1 8  Geo.  11.  c.  30.  any  natural  bom  fubje£i,  or  deni« 
zen,  who  in  time  of  war  (hall  commit  hdftilities  at  fea  againft 
any  of  his  fellow-fubjeAs,  or  (hall  a(rift  an  enem'y  on  that  cle« 
ment,  is  liable  to  be  tried  and  convi£tcd  as  a  pirate. 

These  ;lre  ttie  principal  cafes,  in  which  the  ftatute  law 
df  England  interpdfes,  to  aid  and  enforce  the  law  of  nationsf 
as  a  part  of  the  common  taw:  by  indifking  art  adequate  pu- 
hi(hment  upon  offences  againft  tliat  umverfal  law,  committed 
by  private  perfons.  We  (hall  proceed  in  the  next  chapter  to 
confider  offences,  which  more  immediately  zffcCt  the  fove- 
teign  executive  power  Bf  our  own  particular  (tate,  or  the 
king  and  government ;  which  fpecies  of  crimes  branches  it* 
fclf  into  a  much  larger  extentp  than  either  of  thofe  of  which 
t(c  have  already  treated* 
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Of    HIGH    TREASON. 


THE  third  general  divifion  of  crimes  confifts  of  fuch 
as  more  efpecially  affe^  the  fupreme  executive  power^ 
or  the  king  and  hi«  government  \  which  amount  either  to  a 
total  renunciation  of  that  allegiance,  or  at  the  lenft  to  a  cri-« 
minal  negleft  of  that  duty>  which  is  due  from  every  fubjeft 
to  his  fovereign.  In  a  former  part  of  thefc  commentaries* 
we  had  occafion  to  mention  the  nature  of  allegiance^  as  the  . 
tie  or  ligamen  which  binds  every  fubjeft  to  be  true  and  faith- 
ful to  his  fovereign  liege  lord  the  king,  in  return  for  that  pro- 
teftion  which  is  afforded  him;  and  truth  and  faith  tabcar  of 
life  and  limb,  and  earthly  honour ;  and  not  to  know  or  hear 
of  any  in  intended  him,  without  defending  him  therefrom. 
And  this  allegiance,  we  may  remeniber,  was  didinguifhed' 
into  two  fpecies :  the  one  natural  and  perpetual,  which  is 
inherent  only  in  natives  of  the  king's  dominions ;  the  other 
local  and  temporary,  which  is  incideot  to  aliens  alfo. 
Every  offence  therefore  more  immediately  afFefting  the 
royal  pcrfon,  his  crown,  or  dignity,  is  in  fome  degree  a 
bre'ach  of  this  duty  of  allegiance,  whether  natural  and  innate^ 
or  local  and  acquired  by  refldence :  and  thefe  may  be  diftin- 
guiflied  into  four  kmds ;  i.Treafon,  2,  Felonies  injurious 
to  the  king's  prerogative. ^  3.  Praemunire.  4.  Other  mifpri*- 
fions  and  contempts.  Of  which  crimes  the  firft  and  principal 
is  that  of  treafon.  ... 

T  *}"  "\      Treason,  proditioy  m  it*s  very  name  (which  is  borrowed 
from  the  French)  imports  a  betraying,  treachery,  or  breach 
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of  faith.  It  therefore  happens  only  between  alliesi  faith  the 
Minor  ^ :  for  treafon  is  indeed  a  general  appellation,  made 
life  of  by  the  lawt  to  denote  not  only  o&ences  againft  the 
king  and  go?ernment,  but  alfo  that  accumulation  of  guilt 
which  arifes  whenever  a  fuperior  repofes  a  confidence  in  a 
fubjejl  or  inferior,  between  whom  and  himfelf  there  fubfifta 
a  natural,  a  civil,  or  even  a  fpiritual  relation  s  and  the  infe- 
rior fo  abu^s  that  confidence,  fo  forgets  the  obligations  of 
duty,  fabjedion^  and  allegiance,  as  to  deftroy  the  life  of  any 
fuch  fuperior  or  lord  '•  This  is  looked  upon  as  proceeding  , 
from  the  fame  principle  of  treachery  in  private  life,  as  would 
have  urged  him  who  harbours  it  to  have  confpircd  in  public 
againft  his  liege  lord  and  fovereign ;  and  therefore  for  a  wife 
to  kill  her  lord  or  hufband,  a  fervant  Ins  lord  or  mafter,  and 
am  ecclefiaftic  his  lord  or  ordinary ;  thefe,  being  breaches  o£ 
the  lower  allegiance,  of  private  and  domedic  faith,  are  de- 
nominated petit  treafons.  But  when  dilloyalty  fo  rears  it's 
creft,.  as  to  attack  even  majefty  i^lf,  it  is  called  by  way  of 
eminent  diftindion  high  treafon^  alta  proditio ;  being  equiva- 
lent to  the  crimtn  laefae  majefiatis  oi  the  Romans,  as  Glanvil' 
denominates  it  alfo  in  our  £ngli(h  law. 

As  this  IS  the  highed  civil  crime,  which  (conCdered  as  z 

membrr  of  the  community)  any  man  can  poffibly  commit, 
it  ought  therefore  to  be  the  moft  precifely  afcertaincd.  For 
if  the  crime  of  high  treafon  be  indeterminate,  this  alone  (fays 
the  prcfidcnt  Montcfquieu)  is  fufficient  to  make  any  govern- 
ment degenerate  into  arbitrary  power*.  And  yet,  by  the 
antient  common  Iaw,  there  was  a  great  latitude  left  in  the 
bread  of  the  judges,  to  determine  ^hat  was  treafon,  or  riot 
fo  :  whereby  the  creatures  of  tyrannical  princes  had  oppor- 
tunity to  create  abundance  of  condru£iive  treafons;  that  is, 
to  raife,  by  forced  and  arbitrary  condruAions,  dfl'ences  into 
the  crime  and  punifhmcnt  of  treafon,  whi(?h  nevef'Were  fuf-  C  7^  J 
peeled  to  be  fuch.     Thus  the  a^oaching,  or  attempting  to 

*  c.  I.  §  7.  ,.  j,^        *  /.  I.  f.  ». 
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txcrcik,  rbjgl  powjur  ^a  Tcry  unqectam  thgrgc)  \raa  ia  the 

a  I  Edw.  m.  lidQ  tabe  ircaloD  ia  a  knigbtof  HettfociUlttrc^ 

who  forciUy  aflaultcd  aod  de^^iqcxl  one  of  thft  kiag's  fufayc^lft 

till  he  p<ikl  him  90  // : . a  <:riin£^  it  muft  be  owned,  well  defenr« 

ing.of  punifhment :  but  which  ttitpM  to  be  of  a  c€a9{>teKton 

very  ^'xScvtnt  from  xhatQf  treaibp*  Killing  the  Ujaf'«faiher» 

or  brother,  or  even  hi«  m^Qengqri  ha«  9V0  fallea  under  the 

fame  denomination <•     T|}e  latter  of  which  is.alm^ft  as  ty- 

V         rannical  a  dotlrine  as^  that  of  the  impfsrial  ,c<>QftUutiaB  of 

ArcAdius  aud  Honorius*  wlfich  deterfiiiiies  tl^t  axvj  attiempts 

t)f  defignsagaiiift  the  mioiftera  qf  the  priDce  ihail  be  trca- 

fon\     But  however,  to  psevent  the  incoovcnienceg  which 

began  to  arife  in  Eogland  fxom  tbi»  multitude  of  cqnArufHve 

<reafoiis^  the  ilatute  25..i]^dw«  III.  ,c.  %»  w^$  .tt^d^  i  which 

definea  ^har  offences  oaLy  for  the  future  fiioidd  bf  held  to  be 

(reafon :,  in  like  planner  as  the  /ex  Julia  tn^y^fiaUs  anuMig  the 

Romans,  prpmulged  by  Augudus  Caefar^ -comprefae^ided  all 

the  antlent  laws^  that  had  before  been  enabled  to.puniih 

traufgreflbrs  agaiad  the  (l^ate  ^    .This  (latute  mud  ch^efbre 

he  our  text  anc^guidei  in  order  to  examine. into  the  f^teral 

fpecies  of  high  treafon.     Apd  we  (hall  fini^  that  it  compre^ 

Kends  all  kinds  of  high  treafon  snder  feven  didindl  branchesL 

I.  <'  Whek  a  man  dolh  compafs  or  imagine  the  death  of 
♦*  our  lorcJ  tlie  king,  of  our  lady  his  queen,  or  of  their  eldeft 
*<  fon  atnd  heir."  Uniler  this  defcription  it  is  held  that  a 
queen  regnant  (fucTi  as  queen  Elizabeth  and  queen  Amie) 
is  withirf  the  words  of  the  adl,  being  Invcftcd  with  royal 
'po^ve^  and  entitled  to  the  allegiance  of  her  fubjeCls  J :  t)at  the 
huCband  of  fuch  a  queen  Is  riot  comprized  within  thcfe  words^ 
^  77"  ]  and  therefore  no  treafon  can  be  committed  agaftnft  him  ^ 
The  king  here  intended  is  the  king  in  poiTeffion^  without 

'     -        ,        t.  Bri't.  c.a^.     I  Hawk.  P.  C^ . 34*  majeftatu  remsf  ihiti^ferianw,  honh  ejus 
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»ny refped  to-Us  title :  -fb^it  i$  held»  that  a  kiiig  dtfaBo  amd 
not  dijuTi^  or  in'beher  wotAt  an  ufurper  that  hath  got  poflef- 
fioo  of  the  thronci  is  a  ktng  within  the  meai^ing  of  the  fta- 
cute  (  ai  therfc  h  a  temporii'f  allegiance  due  to  him^  for  his 
adtnisiftratfen  of  the  gorerhmenti  itnd  temporarj^  proteAion 
of  the  pftMfc  t  and  thetfefom  treafons  committed  again  ft  Hen« 
ff  Vi«  vere  ptmrSrcd  tinder  Edvrard  IV.  though  ^i  the  line 
pf  Lafnc^fter  had  been  pt^riooflf  declared  ufurpfrs  bj  zd  of 
p^rKataeDt.  B«ie  the  moft  rightful  heir  of  the  crown,  or  king 
ttjurt  and  Aoft  defoBoi  vtho  hath  never  bad  plenary  pofie0ioa 
of  the  throne,  as  was  the  ^fe  of  the  houCe  of  York  during 
the  three  reigns  of  the  Rne  of  Lancafter,  is  not  t  king  witliin 
tbia  ftiftuteagaiAft  whom  treafong  may  be  committed  ^   Aed 
«  very  (enfible  writer  on  the  crown-law  carries  the  point  of 
poflS{(Bon  fo  far,  that  he  holds  *'i  that  a  king  out  of  pofleinon 
is  fo'far  from  harirrg  any  right  to  our  allegiance,  by  any  other 
tttfe  which  he  may  fet  up  againft  the  king  In  being,  that  we 
are  bound  by  the  duty  of  oyir  allegiance  to  reGft  him.     A 
doQrine  which  he  grounds  upon  the  flapute  l  i  Hen.  VII^ 
c«  f  •  which  is  declaratory  of  the'  common  law,  and  pro- 
nounces all  fubjedls  excufed  from  any  penalty  of  forfeituiei 
which  do  aflift  and  obey  a  king  Je  fac!o.     But  in  truth,  this 
h^m%  to  be  confoundiq]^  all  notions  of  rigbjt  aM  wrOng  \ 
an^i  the  <:aDfequcnce  would  be,  that  when  Cramwell  had 
m^rdere^  the  eld^r  CharJies^  and ufiirped  th^powe^  (though 
pot  the  name).oif  king,  th^  people  ^fitJi  bound  jn  .duty  to 
bijider  the  ion's  reOtora^ton  :  and  were  the  kipg  of  Poland  or 
Morocco,  to  imradp  tbi£  kingdom,  and  by  any  means  to  get 
pofleffion  of  the  crown,.  (;i  tcrmr  by  the.  wayi  of  very  Ipofc 
.  ^nd  inditlin£k  (!gni$patioB,)  |lie  fobje^l  wonkl  be.boand  by 
his  allegiance  to  fight  for  his  natural  piinae  to-day»  and  by 
the  fame  duty  of  allegiance  to  fight  againft  him  to-morrow. 
The  true  <liftinAion  feems  to  be,  that  the  ftatute  of  Henry 
the  feireiith*doe$  by  nd'meaiis  command  any  oppofition  to  a  [  78  ] 
king   de  J  tires-  but  fx^ufis  the  obcdicnqe  paid  to  a  king 
de  fa^o.  \  When  tborefbrc  a  ufurper  is  in  poffelTion,,  the 
fnb|e£k  xt^t^tuftd  %ttA  juftified  in  obeying  and  giving  him  af- 

'  3  Inftf  7.    1  Hsl,  P.  C.  10^.  f  I  Htwk.  P.  C.  36. 

G  1  iiftance : 
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fiftance :'  othefwife^'  uhdet  a  afiiirpationy  no  mta  could  be 
fafe ;  if  the  lawful  prince  had  a  right  to  hang  him  for  obedi- 

•  ence  to  the  powers  in  being,  as  the  ttfurper  would  certainly 
do  for  difobedience.  Nay  farther,  as  the  mafs  of  people  are 
imperfeft  judges  of  title,  of  which  in  all  cafes  pofieffion  is 
prima  facig  evidence,  the  lawcompeb  no  man  to  yickl  obedi-^ 
ence  to  that  prince,  whofe  right  is  by  want  of  pofieffion  ren- 
.dered  uncertain  and  difputable,  till  providence  (hall  chink  fit 
to  interpofe  in  his  favour,  and  decide  the  ambiguous  claim : 
and  therefore,  till  he  is  entitled  to  fuch  allegiance  by  poflef- 
iion,.  no  tfeafon  can  be  committed  againft  binft-  Laftly>  a 
king  who  has  refigned  his  crown,  fuch  resignation  being  ad- 
initted  and  ratified  in  parliament,  is  according  to  fir  Matthew 
Hale  no  longer  the  obje6i  of  treafon "..  And  the  fame  reafen 
holds,  in  cafe  a  king  abdicates  the  govdnment }  or^  by  ac- 
tions fubverfive  of  the  conftitution,  virtually  tenoutfces  the 
authority  which  he  claims  by  that  very  conftitution  :  fince, 
as  was  formerly  obferved  ^,  wheii  the  faA  of  abdication  is 

.  once  eftabliflied',  and  determined  by  the  proper  judges,  the 
confequence  necefiarily  follows,  that  the  throne  is  thereby 
vacant,  and  he  is  no  longer  king. 

•  •      •  '  i  . 

* 

Let  us  next  fee,  what  is  a  compa/Rng  or  imaginutg  the  death 
of  the  king,  ^c.    Thefe  are  fynonymous  terms  %  the  word 
ampafs  fignifyingthe  purpofe  or  defign  of  the  mind  or  will  >*, 
'  ^d  not,  as  in  common  fpeech,  the  carrying  fuch  defign  to 
effedi.     And  therefore  an  accidental  ftroke,  which  may 
mortally  wound  the  fovereign,  per  infortunium^  without  any 
traiterous  intent,  is^o  trcaibn :  as  was  the  cafe  of  fir  Wal- 
ter Tyrrcl,  who,  by  the  command  of  king  William  Rufus, 
[  79  3  {hooting  at  a  hart;  the  arrow  glanced  againft  a"  tree,  add 
'  .  killed  the  king  on  the  fpot^     But,  as  this  compail^ng  or 

imagining  is  an  a£l  of  the  mind,  it  cannot  poifibly  fiiU  un- 
der any  judicial  cognizance,  uolefs  it  be  demonftrated  )>y 

n  I  Hal.  p.  C.  104.  ftntpd  by  fomeMid^At  &d,  wat  e^nal- 

«  Vol.  1.  pag*  3 IS-  ]ypeinla»h*middeiUtiff  (jinft.  5.) 
f  By  the  antient  Uw  com^Jfmg  or  10-  ^  t  H«l.  P.  jC.  loy* 

teodiog  the  death  of  any  man^  denoa-  ''  3  luit.  6« 

\.-  •  •       •  feme 


fottc  Qpca^QT-mferir  zSi  (x  j*  And  jtt  the  tyrant  Diony fiufr  is 
recorded'  to  hav<  executed  a.fubjeft,  barely  for  dreamuig 
chat  he  hod  k^Uod  him ;  which  wa$  held  for,  fuificient  proof, 
that  he  had  thought  thereof  in  hU  waking  hours.  Batfuch 
is  not  <he  temper  of  the  £iigli(h  law ;  and  therefore  ia  this, 
and  the  three  nextipccie^  oi  treafoti)  it  is  necefiarydbat 
there  appear  an  open  or  ^^rt  a<^  of  a  more  fuU  and  explieit 
nature  to  conrid  the  tiraitor  upon.  The.ftatute  exprefsly 
requires,  that  the  accufed  *^  be  thereof  upon  fufficient  proof 
**  attainted ,of  fome  open  zGt  by  men  of  his  own  condition." 
ThuS|  to  provide  weapons  or  ammunition  for  the  purpofe^of 
killing  the  king,  is  held  to  be  a  palpable  overt  ad  of  treafon 
in  imagining  bis  death  \  To  confpire  to  imprifon  ^he  king 
by  force,  and  move  towards  }t  by  alTembling  company,  is  ^n 
overt  ad  Qf  compai&ng  the  king's  death  "^  for  al|  force,  ufed 
to  the  perfon  of  the  king,  in  it's  coniequeiice  may  tend  to  bis 
deacth,  and  is  a  ftrosg  prefumption  of  fomethtng  worfe  in- 
tended  than  the  prefent  force,  by  fuch  i|s  have  fofar  thrown 

«  Pluurcli.  in  vir.  ^  3  Inft.  12.  •  i  HaL  P.  C.  109. 


i»  » 


( I )  In  the  cafe  of  the  regicides,  the  indiftmcnt  charged,  tliat 
they  did  traiterpufly  compafs  and  imagine  the  death  of  the  king, 

•  And  the  taking  off  his  head  \vns  laid,  aiiJong  others,  as  an  overc 
aft  of  compaFiiig.  And  the  perfon  who  was  fuppofed  to  have 
giveii  the  ftroke  was  convidted  on  th^  fame  indlfihnent.  * 

For  the  compafling  Is  confidercd  as  the  treafon,  the  orcrt  a&s 
as  the  means  made  ude  pf  to  effeftuate  the  intentions  of  llie 
heart. 

And  in  crcry  indiftxnent  for  this  fpecies  of  treafon,  and  indeed" 
"  for  levying  war,  or  adhering  to  the  king's  enemies,  an  overt  a£t 

•  mull  be  alleged  and  proved;     For  the  oven  a^  is  the  charge,  *to 

•  which  the  prifoner  muft  apply  his  defence.     But  it  is  not  nccef- 

•  fary,  that  the  wholc.of  the  evidence  intended  to  be  given  (hotsld 
be  fet  forth  ;  the  common  law  never  required  this  exa6lnefs,  nor 
dotb  the  ilatute  of  King  William  require  it.     It  is  fu£Bcient,'tha$ 

.  the  charge  be  rtducedi  to  a  reafonable  certainty,  fo  that  the  de- 

•  feadant  may  be  apprized  of  the  nature  of  it,  and  prepared  to 
.  tf|yf  an  ^nfwer  to  it.    Fo/i,  ig^. 

•  G^  Off 
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l»Mnrtttton;  thatthcce  is  genbmll^  %ttt  aftoiit  ititcrvri  be- 
lywecnthc  ^{bmeind  the*  grate^  of  (yriftces.-  ThetfeiiHQ 
Uticftbn  affb,'  Imt  thit  tJftiDg  any  nte«¥tires  t6  render  fdcli 
rfcaiohabfc 'plirpofw  rffeOtraij  «f  ^cmbRng  ^^nd-confiiMug 
fin  the  -mcanft  to  kilt  Uie^  king'/  isri  fofilcietit  ortrt  aJQI^  of 
Mgh^trcafon  "^  f^,  .--...,..    ^    .  . 


{;?)  ;Thi8.fubj<a  js  fp  abjj:  cj5plaiDc<l  by  |w(r.  ^.^Fofteir  jn  )iif 
£rft  difcotfiTe  on  high.tr«afoB^  that  l^  thiak  it.  inay  be-ufeful  to 
annex  heri;  two  of  his  fedionii* 

In  the  cafe  of  the  Kiog  the  ftatute  of  treafons  h^th,  with 
great  propriety,  retained  the  rule  voluntas  ^ofa3o>  The  pnnci- 
jple  upon  '  which  this  is  founded  is  too  obvious  to  need  much  en- 
largement. '  ^fheking  kconfidered  as  the  head  of  tfat  body-poli- 
-  tic,  -and  the  'mcmbeis  of  that  hody  are  x:onfidiered  as  united  and 
kept -together  by  a  political  union  with  Iriin  and  wkh  taeh  odier. 
His  We  tannot,  in  the>  orfiinary  courlie  of  things,  be  taken  away 
by  trcaifonable  pra&ices  without  involving  a  whole  nation  in 
Mood  «9d  confufion ;  eenrequently  every  ilroke  levelled  at  his 
|>erfon  Is,  in  the  ordinary  courfe  of  things,  levelled  at  the  public 
tranquillity.  The  Jaw,  therefore,  tcnderclh  the  fafety  of  the 
king 'with' an 'imxious  coflosro;  and,  if  I  may  ufe  the  eftprdfioni 
#tt%^ia  e<>ftcefn  t>ordenng  upon  jealoufy-  It  eonfideRth  the 
wicked  hnag1hal^9  of  the  heart  in  the  fame  degree  of  gmlt  at 
if  ear4^d  into  a^lual  execution  from  the  moment  meafures  appear 
^  haYe  ^een  taken  to  render  them  dffedusd.  And,  tberefoie,  if 
confpirators  meet  and  confult  how  to  kill  the  king,  though  they 
*  do  not  then  fall  tipbn  any  feheme  for  that  purpoi'e,  thiatsan  overt 
mBi  of  coptpaffing  hia  death ;  and  fo  are  aU  meant  made  ufe  of,  b^ 
it' advice,  perfusdioh,  or  command,  to  Incite  or  encourage  othera 
to  commit  the  fad,  or  join  in  the  attempt ;  and  every  perfpa 
who  h^%  aflenteth  to  any  overtures  for  that  purpoiewHI  be  ia^ 
#<>lii9d  m  tbe^Catne  gujk. 

^  Th^e  eare  Hie  law  bath  tsdceii  for  the  peiliEmal  -fafety  of  Ae 
King  h  ^^ffOt'COfAncd  to  a^iMM  or  iltteiriptt  of  the  more*  fli^« 
fidtisl£ind,  to-aflofiiairtion  oir  po(fon,  or  other  «ttefAptadifC^y 
and  inrmediately  ofai^ng  at  his  life.    1^  it  ejcteaded  Xa  c^ftrj  tbia 


J 
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Host  ^  ^nere  fi«r4r»  Appk«9  ^y  an  uidindaa]^  ami  not 
rd^tip  tOr^my  tfcafott^lfl  a&>9V  <kfijga  theq  in  a^u^tion, 
fhsil  amoift^  to  tvealpn,  !»•  ^een  figouiieily  JMCUsr  qf  ^iMbt. 
We  h^jftc.  twoL  inftan/cdi  in  itbe  re%a  of  £d«r«r4  the  iwnh, 
pf.pmr^n^  qcecitfed  for  Mtlbnabk  wo  tbeonea^zco  [  So  ] 
jof  Jf^ipOf  who.  faijd  bc^ould  ouke  hif  Xon^bfurofthe 
frovift,  being  the  figa  of  the  houfe  in  which  he  lived ;  the 
other  f  gen^)eipai9j|  wboCe  favourite  buck,  thq  king  killed  in 
hunting,  vherenpon  he  wiflied  it,  horna  and  all,  in  the  king'a 
belly(3).  Tbefe  were  eftecmed  hard  cafes :  and  the  chief  jnC- 
^ioc  Matfcfaani  rltfher  chofe  to  leave  his  place  thatt  affent  to 
/the  latter  judgment '.  Buk  now  it  fetms  dearly  to  be  agreed, 
that,  by  the  cgmmQn  law  and  the  ftatute  of  Edward  1(1. 
word^  fpo^ien  amount  only  to  a  high  mifdemefnor,  and  no 
^realon*  For  they  may  be  fpoken  in  hcatj  without  anj  in- 
dention, or  be  aaiftakm^^exvertcdi  or  sqiC-rfsm^bere^  by.fhe 
lijp^rec^i^  their  nifaynjng  ic^nis  alwajs  Q^  their  conncjuon 
with  other  wQr<^,  a^d  things  &  they  may  Ognify  .diii^ndy  , 
fi^cr^  9(iOQfdifig  to  the  tone  of  voice,  with  whicb^tbey  ace  de« 

'lUiLPC.  115. 

« 

:irilfally  ami  deliberately  dose  or  attexajfted,  whereby  hislHe  itwy 
be  Mdj^ogered.  Andf  therefore^  the  entering  into  fueafures  (br 
depofing  or  imprifipning  him, -or  to  get  his  perion  into  tbe^pomrer 
jrf  ehc  confpinHerBy  thefe  offeoccs are  o«trt  -^l&amE-  tmubvi'MiiMtk 
fkk  breach  of  the  fta^vte.  For  cxperieiKo  has  ihffvrnvtfait  he- 
twMothf  prifioRB  and  ihe  gniMS  of  (.wccs^the.  diftaooe  ^jVtiry 
frnsU*  F^.  194*    . 

This .  was  the  fpecies  of  treafon  with  which  the  ilate  pri«^ 
{oners  were  charged*  who  were  tried  in  1 794,  And  the  qpeftion, 
ps  4ated  kf.  the  coun  |br  the  jury,  to  try»  wa^  Whethitr  their 
j9»^9&W  Ivid  ^fn  «D^xad  into  with  an  intent  to  OihTcxt  the  mo- 
^diy.aadtodepodBtliekjPg^  jSsc /fowl's  tmj,    . 

())  There  was  even  a  rcfinencnt  and  diltgroe  o{  ifdbdtliytie  the 
pi$tf  of  that  mfyf  for 4m  wiibed  i^,  )ioni^{an4  all,  in  thabeHy  of 
htmvv^bo  eounfi^lkd  the  JEJng  19  IliQ  \ti  aiadJU.itheJbog  hiAed  it 
^>iS  own^e^Kdy-orwasbjs^iWD  €oiiniel)or,rfit  w«s.hdd;^  bi  a 
gejfonable.  wifli  agajoft  the  king  himfelf,    i  HaL  P.  C.  i  r5. 

'  ,  *f|  livercd; 
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.  livened  i  and  foirietimcs  filchcc  itfdf  .1$  xnqne  cxpreffivc  tb^n 
any  difcoarfe.  As.  therefore  thete  can  be  qf)tbuig  more  jeqni- 
vocal  and  ambiguous  than  words^  it  would  .indeed  be  linrea- 
ibnable  to  make  them  amount  to.high  ti^fon. .  And  accord* 
ingly  in  4  Car.  I.  on  a  reference  tdah  the  judges,  concerning 
fome  very  atrocious  words  fpoken  by  one  Pyne,  they  cer- 
tified to  the  king,  "  that  though  the  words  were  as  wicked 
*•  as  might  be,  yet  rhcy  were  no  treafon:  lor/untefs  it  be 
^*  by  fome 'particular  ftatute,  no  words  will  be  treafon  ^  (4)." 
If  the  w-ords  be  fet  down  in-writing',  ^it 'argues  more  deli* 
Berate  intention ;  and  it  has  beeo  held  that  writing  is  an 
overt  tft  of  treafon  ;  for  fcribere  efi  agere.     But  even  In  this 

'  c^fe  the  bare  words  are  not  the  treafon,  but  the  deliberate 
a^  of  writing  them.     And  fuch  wftting,  though  unpub- . 
lifhed,  has  in  fome  arbitrary  reigns  eoD^M^ed  it's  author ^f 

'  treafon :  particularly  in  the  cafes  of  one  Peachum,  U  clergy- 
man,  for  treafonable  paiiages  in  a  fermon  never  prieftched-^ ; 

and  of  Algernon  Sydney,  for  fome  pvpers  ^und  iri  hist^o- 
*  fef  J  which,  had  they  been  plainly  rcfative  to  any  prcrt- 

ous  formed  defign  of  dethroning  or  murdering  the  king, 

.  might  doubtlels  have  been  properly  read  in  evidence  ^s  overt 

r  8z   3  ^^^  ^^  ^^^  treafon,  which  was  fpecially  laid  in  the  indi^« 

ment  *•    But  being  merely  fpeculatire,  without  any  Liitenti9n 

(fo  far  as  appeared)  of  making  any  public  ufe  of  the^i,  the 
:  comvi^ing  the  authors  of  treafon  upon  fi^ch  an  infufficiept 

foundation  hag^  been  iiniverfally  difapproved.     Peacbum  was 

therefore  pardoned :  arnd  t^ugh  Sydney  indeed  w^s  executed, 

y  Cra.  Cv.  i«i«  -   •  ^^'^^         ■    •  Fofler.  19^. 


(4)  This  fubjea  18  fuBy  and -abl^  difcuffed  by  Mr.' J.  Fofter,, 
who  maintains  that  words  alonie  cannot  amount  to  an  overt  a^  of 
treafon ;  but  if  tliey  are  attended  or  followed-  by  a  ^nfultatton, 
meeting,  or  any  a6t,  then  tkey  will  be  eridcnce,  oc  a  confefiioD,  of 
the  inteiit  of  fuch  confbltation,  nKeeting,or  a£t|  a|i4  M  c^nclii^^s,. 
that  '<  loole  words  not  relative  to  fa£ts,  ar(  at  the.worft  no  mqre 
V"  than  bare  indications  of  the  maUgnity  of  the  hea;c(."  Fojl^  202. 
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jftt  It  was  to  the  gttifml  difcontent  of  the  nation ;  and 
his  attainder  was  aftcrward$  rcvcrfcd  by  parliament.  There 
Was  then  no  manner  of  doubt,  but  that  the  publication  of 
fuch  a  treafonable  writing  was  a  fufficient  ovcf  t  afl;  of  trca- 
ton  at  the  common  law  ^ ;  though  of  late  eren  that  has  been 
queftioned. 

2.  The  fccond  fpecles  of  treafon  t8»  *<  if  a  roan  do  vio- 
«*  late  the  king's  companion,  or  the  king's  eldeft  daughter 
*^  unmarried,  or  the  wife  of  the  king's  eldeil.  fon  and  heirJ' 
By  the  king's  companion  is  meant  his  wife ;  and  by  viola- 
tion is  uoderftood  carnal  knowlege,  as  well  without  force, 
as  with  it :  and  this  is  high  treafon  in  both  parties^  if  both 
be  confendng ;  as  fome  of  the  wives  of  Hemry  the  eighth  bf 
fatal  experience  evinced.  The  plain  intention  of  this  iaw  is 
f o  guard  the  blood  royal  from  any  fufpicion  of  baftardyt 
-whereby  the  fucceflion  to  the  crown  might  be  rendered  du- 
bious :  and  therefore,  when  this  reafon  ceafe^j,  the  law  ceafcs 
with  it ;  for  to  violate  a  queen  or  princefs  dowager  is  held 
to  be  no  treafon  *  (5) :  in  like  n>anner  as,  by  the  fcodal  law, 
it  was  a  felony  and  attended  with  a  forfeiture  of  the  fief,  if  the 
yafal  vitiated  the  wife  or  daughter  of  his  lord  ^ ;  but  not  fo, 
if  he  only  vitiated  his  widow  **. 

3,  The  third  fpecics  of  treafon  is,  "  if  a  man  do  levy 
I*  war  againft  our  lord  the  king  in  his  realm."     And  this 

»  1  Hal.  P.C.  I  xS.  I  Hawk  P.O.  3S.  /  Feud.  L  1. 1  5. 
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(5)  But  the  inftances  fpecified  in  the  ftatutc  do  not  prove  much 
'  confiftcncy  in  the  application  of  this  reafon  ;'  for  there  is  no  pro- 
tcfHon  gi^cn  to  the  wives  of  the  younger  fons  of  the  king,  though 
their  iffue  muft  inherit  the  crown  before  the  iffue  of  the  king's 
cldcft  daughter,  and  her  chaftity  is  only  inviolable  before  marriage, 
whilft  her  children  wotild  be  clearly  illegitiniatc. 

Before  the  2$  Ed.  III.  it  was  held  to  be  high  treafon  not  only 

to  violate  the  wife  «nd  daughters  of  the  king,  but  alfo  the  nurfcs 

of  hjs  children,  ht  norlas  de  lour  tnfant%.     Brtti.  r.  8* 

i     .'*  "'  -  may 
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fftay  be  Aont  by  talcing  arn^,  *o!  onlj  to  dethrone  the  kingi 
bat  ttndel'  ^retCBte  to  tcfot^  rdtgion,  ot  the  la^vs,  or  to 
f  82  ]  remove  evii  counfeilorS}  or  -other  grie^aiice^  whether  real  or 
pretended  ^  (6).     For  the  law  docs  not,  nekher  can  it,  permit 
any  private  man,  or  fet  of  men,  to  interfere  forcibly  in  mat«* 
ters  of  fuch  high  importance ;  cfpecially  as  it  has  eftabltfhed 
2  fufficicnt  power,  for  thefe  purpofcs,  in  the  high  cpurt  of 
parliament^  tieither  does  the  conftitution  juftify  any  private 
or  particular  refiftarnce  for  private  or  particular  grievances  i 
though  in'  cafes  of  national  oppreflio'n  the  nation  has  very 
jaflffiablyfiren  as  one  man,  to  vindicate  the  original  contraft 
fubfiftrhg  between  the  king  and  his  people.    To  refift  the 
'king's  forces  by  defending  a  caftle  againft  them,  is  a  levying 
of  "war :  and  fo  is  an  infurreftion  with  an  avowed  defign  to 
pull  down  a/i  rnclofuresi  a//  brothels,  and  the  like ;  |;he  uni*? 
verfality  of  the  defign  making  it  a  rebellion  againft  the  ftate, 
ail  ttfurpatibn  of  the  powers  of  government,  and  an  infbtent 
invafion  of  the  king's  authority  i^.     But  a  tumult  with  ^a 
view  to  pull  down  a  particular  houfe,  or  lay  open  2  partial- 
lar  inclofure,  amounts  at  moft  to  a  ri©t ;  this  being,  no  ge- 
neral .defiance  of  public  government.    So,  if  two  fubjeA^ 
cpiarrel  and  levy  Ti^ar  againft  each  other,  (in  Aat  fptrit  of  pri- 
vate war,  which  prevailed  all  over  Europe*  in  the  early  feo- 
dal  times,)  it  lson)ya  great  riot  and  contempt  and  aotrear 
fon.    Thi^s  it  happened  between  the  earls  of  Hereford  and 
Glocefter  in.  ac  £dw»L  who  raifed  each  a  little  army,  and 
committed  outrages  upon  each  other's  lands,  burning  hbufesi 
attended  with  the  lofs  of  many  lives :  yet  thi^  Was  heid  to  be 
.no  high  treafoHf  but  only  a  great  mifileme&or  ^,     A  bare 
.  confpirdcy  to  levy  war  does  not  aifiount  to  this  fpeeiea  of 

^    <        '  I  Hawk.  P,  C.  37.  k  RobertCoo  Cha.  V.  i*  45.  286. 

•  1  Hal.  P.  C.  132.      .      .  «  1  Hal.  P.  C.  136. 

t  "i  •        '  ■  '  -  •  ■ — ' —  .    » —      '..      ',       ^' 

.       .(6)  Lord  Mansfield^ dec^ed^  tipoti  the  trial  of  lord  George 
, '  .GordoB»-thatit  wp»  the-tmamtBont  opinion  of  the  court,  that  ai^ 
>  '^tt^pti^by  fnliRJdatton  and  noleiice,  to^ocee  the  repeal  of  a  law, 
woa  Ik  levy  ing  war  againft  thrUogr  and  higbtroit^av  jE^m^^Sfo. 

treafoD} 


tre^ifont  i)iU.(if.paniciUarly  pointed  at  the  peTfon  of  tbeldnf 
PT  bk  govcroiMm)  it  ftU*  wiUui^  the  fittt,  of  compailing  or 
inugining  ibe  king's  death)* 

4.  <<  If  a  man  be  adherent  to  the  king^s  enemies  in  hir 
^<  realmy  giviQg  to  them  aid  and  comfort  in  tlie  realmi  or 
^'  elfewhercy''  he  is  aifo  declared  guilty  of  high  treafon* 
This  muft  iikewife  be  proved  by  fome  overt  aA|  as  by  giving 
them  intelligence  (7)}  by  fending  tbem  provifionst  by  felling 
them  arms,  by  treacheroufly  furrendering  a  fortrefs,  or  the 
like''.    By  enemies  are  here,  underdood  the  fubje£is  of  fo-  £   B3    ] 
reign  powers  with  whom  we  are  at  open  war«   As  to  foreiga 
pirates  or  robbers y  who  may  happen  to  invade  our  coafts» 
without  any  open  hodilities  between-  their  nation  and  our 
own,  and  without  any  commiHion  from  any  prince  or  (late 
at  enmity  with  the  crown  of  Great  Britain,  the  giving  th^oa 
any  altiftance  is  alfo  clearly  treafon;  either  in  the  light  of 
adhering  to  the  public  enemies  of  the  king  and  kingdom '» 
4t  elfe  in  that  of  levying  war  againd  his  majefty.     And» 
molt  indifputably,  the  fame  a£ts  of  adherence  or  aid^  which 
(when  applied  to  foreign  enemies)  will  condttute  treafoa 
tinder  this,  branch  of  the  ftatute,  will  (when  afforded  to  our 
own  feUow-fubje£ls  in  aifiual  rebellion  at  home)  amount  ta 
bigb  treafon  under  the  defcription  of  levying  war  againft  th« 
king*.    But  to  relieve  a  rebel,  fled  out  of  the  kingdom^  is 

i  3  Inft.  9.     Fo(ter.  S|i.  213.  ^  Fofl^..mi^« 

*  3  Inft.  10.  *"/*/</.  a  1 6. 
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(7}  Sendkig  tnteHtgesce  to  the  enemy  of  the  jkftinations  and 
defigns  of  this  kingdom,  in  order  to  allift  them  in  their  opera' 
ttoos  againft  Ii8»  of  in  defence  of  themfelves,  it  high  treafon,  al^ 
though  ftich  correfpondence  (hould  be  intercepted*  Dr.  HenHey^s 
cafe,  I  Burr,  650. 

.  The  fame  dodrke  was  Keki  by  lord  Kenyon  and  the  coon  in 
the  cafe  of  William  Stone,  who  was  tried  at  the  bar  of  chs 
eooit  of  kmg's  bench  in  Hilary  term  1 796^  In  that  %A  it  was 
held,  that  fending  a  paper  to  the  eneaiyv  though  it  was  afterwards 
intercepted^  containing  addict  not  to  invade  this  country,  if  lent 
with  the  intention  of  aiSfting  their  cotincils  in  their  condud  and 
k  the  profccuUon  of  the  war,  was  high  treafoii.    6  T.  It.  527* 

no 
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no  treaibn :  for  the  ftatute  is.  taken  ttnBtljf  arid  a  rebel  k 
not  an  inmyf  an  enemy  being  always  the  fobjefk  of  fome 
foreign  prince,  and  one  who  owes  no  allegiance  to  the  crown 
of  £ng]and  ^.  And  if  a  perfon  be  under  circumftances  of 
a£lual  force  and  conflraint,  through  a  well-grounded  appre* 
henfion  of  injury  to  his  life  or  perfon,  this  fear  or  compulfioii 
will  excufe  his  even  joining  with  either  rebels  or  enemies  in 
the  Idngdom^  provided  he  leaves  them  whenever  he  hath  a 
faic  opportunity  *. 

5.  f*  If  a  man  counterfeit  the  Jdn^s  great  or  ^rlvy  feal/* 
this  Is  alfo  high  treafon.    But  if  a  man  takes  wax  bearing 
the  impreffion  of  the  great  feal  off  from  one  patent,  and  fixes 
it  to  another,  this  is  held  to  be  only  an  abufe  of  the  feal, 
and  not  a  counterfeiting  of  it :  as  was  the  cafe  of  a  certain 
chaplain,  who  In  fuch  manner  framed  a  difpenfation  for  non-> 
reCdence.     But  the  knavifli  artifice  of  a  lawyer  much  ex- 
ceeded this  of  the  divfie.     One  of  the  clerks  in  chancery 
glewcd  together  two  pieces  of  parchment ;  on  the  uppermoft 
of  ^hich  he  wrote  a  patent,  to  which  he  regularly  obtained 
the  great  feal,  the  label  going  through  both  the  ikins.     He 
C   S4  j   then  diflblved  the  cement;  and  taking  off  the  written  patent^ 
on  the  blank  Ikin  wrote  a  frefh  patent,  of  a  different  import 
from  the  former,  and  publiflicd  it  as  true.    This  was  held 
no  counterfeiting  of  the  great  feal,  but  only  a  great  mifpri- 
fion ;  and  fir  Edward  Coke  f  mentions  it  with  fome  indig- 
nation, that  the  party  was  living  at  that  day. 

6.  The  fixth  fpecles  of  treafon  under  this  ftatute.  Is  «^  if 
**  a  man  counterfeit  the  king's  money;  and  if  a  man  bring 
^<  falfe  money  into  the  realm  counterfeit  to  the  money  of 
<*  England,  knowing  the  money  to  be  falfe,  to  mercban* 
«  dize  and  make  payment  withal.*  As  to  the  fhrft  branch, 
counterfeiting  the  king's  money ;  this  is  treafon,  wheth<flr 
the  falfe  money  be  uttered  in  payment  or  not.  Alfo  if  the 
king's  own  minters  alfer  the  ftandard  or  alloy  eftabliihcd  hf 
law,  it  is  treafon.    But  gold  and  Clver  money  only  are  held  ' 

"  I  Hawk.  P.  C*  38.  •  F^tt.  aia.   .        p  3  laft.  t6.  ^ 
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to  be  within  the  ftafutCi.  With  regard  IHcewiie  to  the  fe- 
cond  bnmchy  importing  f^rcigncoQiitcffctt /money,  in  order 
to  vttcr  itliere;  it  isrheld  tint  uttering  it»  without  importi^ 
ing  it,  ,18  not  virithin  the  ftatiite '.  But  of  this  we  (hall  pfe- 
feotly  fa]r  more. 

7«  Th4  lad  fpecies  of.  treafon  afccrtsiitied  by  this  (Latute, . 
is   '<  if  a  man  flay  the  chancellor,  treafurtr,  or  the  king's . 
**  juflicet  of  the  one  bench  or  the  other,  juftices  in  eyre,  ob  . 
^<  juilicesof  aflife,  and  all  other  judices  afligned  to  hear  and 
«  determine,  being  in  their  places  doing  their  oIRces."  Thefe 
hjg)i  magi  drat  es,  as  they  repirefent  the  king's  majcdy  during 
the  execution  of  their  oflices^  are  therefore  for  the  time  equally 
regarded  by  the  law.     But  this  dacute  extends  only  to  the, 
acki^al  killing  of  them,  and  not  to  wounding,  mz  bare  at-^ 
tempt  to  kill  them.      It  extends  alfo  only  to  the  officers 
therein  fpecified  ^  and  therefore  the  barons  of  the  exchequer^ 
as  fucb,  are  not  within  the  prore£lion  of  this  a£t' :  but  the 
lord  keeper  or  commiffioners  of  the  great  feal  now  fecm  to  be 
within  it,  by  firtue  of  the  datutes  5  £liz.  c.  i8«   and  1  W.. 
&  M.  c,au(8) 

Thus  careful  was  the  Icglflature,  in  the  reign  of  Edward  '[  85  ] 
the  third,  to  fpecify  and  reduce  to  a  certainty  the  vague  no- 

11  Hawk-  P.  C.  4».  '  nU.  43.  •  I  Hal.  P.  C  aji. 


(8)  By  the  (latute  7  Ann.  c.  21.  ft  is  made  high  treafon  to  flay 
any  of  the  lords  of  fefiion,  or  lords  of  judiciary,  fitting  in  judg- 
m^t ;  or  to  counterfeit  the  kiiig*8  feals  appointed  by  the  a6t  of 
union.  This  {latute  7  Ann.  c.  2 1.  has  alfo  enad^ed  that  the  crnne» 
of  high  treafon  and  mtfpriiion  of  treafon  (hall  be  exa6tiy  the 
fame  in  Snglaod  and  Scotland ;  and  that  no.  a^  in  Scotland^ 
except  thofe  above  fpecified,  fliall  be  conilrued  high  treafoa  in 
Scotland}  which  are  not  high  treafon  in  England. 

And  all.  perfons  profccuted  in  Scotland  for  high  treafon,  or 
mifprifion  of  tneafon,  (hall  be  tried  by  a  jury,  and  in  the  fame 
xnai^ner  as  if  they  had  been  profecuted  for  the  fame  crime  ifk 
England. 

tions 
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tion$  ol  ttcaiito^  Ait  b«d  £« iqirrly  .prerail^d  in  9^  qo^nirm 
But  the  a£l  dQC$  im  ftofit  tol^  ^t  gpet  on.    «<  Bri;ai4c . 
**^  other  like  cafira  of  treafoii.  «tj  bippoo  jn^ime  to  oiiM* 
•«  vbieb  cannot  bi  dioiight  xtf  mc  4Qc|9nd  ^  pse&iitt  k  b 
<<  Recorded,  that  if  apy  other  cafe  fuppofod  ^ht  «rcifoii». 
^*  which  is  not  above  fpecified,  doth  happen  bcftm  any 
*<  judge  s  the  judge  fliaU  tarry  withottt  going  to  judgmtna  of 
**  the  ireafon,  tHl  the  Caufe  be  fltewtd  and-dcclaied  bctforcfr 
**  the  king  aod  hit  parliament^  whether  it  ought  to  bo  jodg*^ 
«<  ed  treafon^  or  other  felony.**    Sir  Matthew  Hale  ^  it  very 
high  in  his  encomtosna  on  thegireat  wifdom  and  care  of  the 
parliament^  in  ihua  keeping  judget  within  the  proper  bounds 
and  limits  of  this  ad,  by  not  fuSering  them  to  run  out  (ap« 
on  their  own  opinions)  into  conftru&ive  ticafons^  though  in 
cafes  that  fecm  to  them  to  hare  a  like  parity  of  reaioo  ;  but 
referving  them  to  the  decifion  of  parliament.   This  is  agseac 
fecurity  to  the  public>  the  judges,  and  even  this  fai^red  a£l 
itielf  f  and  leaves  a  weighty  memento  to  judges  to  be  careful 
and  not  overhafty  in  letting  in  treafons  by  ^confiru^ipn  or; 
interpretation,  efpecially  in  new  cafes  that  In^ve  not  been 
refolved  and  fettled*     2.  He  obferves,  that  as  ^audiorit»« 
five  decifion  of^thefe  ^a/us  omiffi  is  referved  to  the, king  9^ud 
parliament^  the  mod  regular  way  to  do  it  is  by  a  new  dcda* 
rative  a&  :  and  therefore  the  opinion  of  any  one  or  of  both 
bottfes,  though  of  very  refpefkable  weight,  is  not  that  folemil 
de^fa^atton  referred  to  by  this  a^  as  the  only  critcrioa  i^tx 
}ttdg/Ag  of  future  qreafons* 

t  ♦ 

•  *  «       r  »• 

Ih  confeqntBce  of  this  pow^,  uot  indeed  oviginaU|  grmif^ 
•d  by  the  ftatute  of  Edward  III.  but  conftittttionaUy  idiiM 
tent  in  every  fiibre<|iieot  pfrliaiiie»l»  (^ich  «uiMl^..b^ 
abridged  of  any  rights  by  the  ad  of  a  pffectdont  «nof)  <tiitf 
legifiature  was  extremely  lil^eral  in  declaring  newttraalM^ 
in  the  unfortunate  reign  of  king  Richard  thefecond':  atg^ 
particularly,  the  k^ling  of  an  embafiadof  was  made  las 
which  feemsxo  be  founded  upon  better  reafoo  ^n  the  mul« 

«  Hal  P.  c.  159.  ' 
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titude  of  other  points,  that  Vere*  then  Araine^  up  to  this 
high  offence :  the  mod  arbitraty^  'and  «bfuf d  of  -all  ^hich 
wa9^  fhe'ihittite  21  Ric.II.  0^  3*  v^lucb'made  the  bate 

.  pmpok  ttnd  intefit  ^  killing*  or  depaflng  thfeUngi  withMt 
any  d^ert  %€t  to  demOti&rate'iri- Jiigh'tfeailbtt.^  And  yet  fo 
little  eflb^lia^^er  i^totent  lawstopfetcnt  any  cfime,  that 

^^  witUMKttvcK'yeArto^eVMMde  ihievery'pirinci}  was  both  dc. 
poied'flbd  «iiirdf  t%d;  And  in  t3ie  fir  ft  yeav  of  bis  fuccefloi's 
rei^»^afwaA  ^ir&9  pafled^i  reoitiiigf,  f*  (hit  na  mMi  knchv 
*<  b<lws>he  ottght  to  behave  himfrtfi  to  do,  fpeab^or  fay/ for 
**  doti(>t  of  fiich  patns  of  cfea&n :  atid  therefbrb  it  ttras  ao^ 

-^^  Mrdedv^  that  in  so-'fime  to  come  any  treafon  be  judged, 
**  0ih^wWt  tliati  was  otdateed  by  the  ftatuf e  of  king  Edward 

•  «•  tB*MPhm^'^'''TMs  at  ohce  ftrfept  iway  the  whole  load  of- 
'  cxtVafag^t'treafohs  Introduced  in  the  time  of  Richard  the 
-feeiWttft <••■■--  •  '  •  •     '  •    .      »  . 

*^*%fterwards,  between  the  rcign  of  Henry  the  fonrth' 
and^biibe1(r  Mary,  and  particUldrly  in  the  bloody  rcIgn  of 

•  HiMf^tki'  rfghthi  the  fpJflt  of  inventing  new  and  ftrange 
treal&niHviras  tevivtd ;  among  which  wc  may  reckon  the 
oflfttttesdfdippin'^Yhohcy ;  breakihgT>rifon  or  refcue,  iffrhch* 
the'pfllbner  i^  Coinnritted  for  trdafon ;  burning  houfes  to  ex- 
tort'' iiioney ;'  ftcalirtg  cattle  by  Welchmen  ;  coutitcrfettitfg. 
fohA^k  t6i^ ;'  wilftll  poMb'ning  ;  execrations  againft  the  king  \* 
calling  him  dppTobriaus  names  by  public  writing;  coaritef- 

'feiting*  'the  fign  manual  or  fignct;  refufing  to  abjure  the 
pope;  deflowering  or  marrymg,  without  the  royal  Ikeitce/ 
any  of  the  king's  children,  fiflers,  aunts,  nephews,  or  nieces ; 
h^x€^^am]^n  of  tho>chitfftity'  of  the  queen  or  princefs,^r 
-adeancps/^fliKde'bf  iheiltfeAve$ ;  marrying  with  the  khig,  Mf 
a  wotMn  not  a >rirgin». without  previoafly^ireoTeringto  faim 
focli  Oitf  unchtfte  K(^  j«>dging  or  Mkvwg  (mahifefted  bf 
iKfff^ftHH)  tie  king  to  have  "been  iaaffully  married  to  Anne 
of*-Clevej-3eifogatinpfroni  the  king'^  foyal  ftrle  and  fItie'V 
impugWin^  h\&  fupremaey ;  and  aflembling  riotoufly  to  the' 
/jntaaberof'twdve,  and  no^dt^er(ing- upon  pr6tlamatioi» ; 
aU  wbkh.n$w»f angled  t^c^foos  w^re  totally  abrogated  bf  the 

»  Sue.  1  Heo«  IV.  «.  10. 
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a.  WiTH  regard  to  treafons  relative  to  the  chin  or  otliet 
rr^ljiguaturts^  we  may  recoUe£t  that  tlie  only  two  offences 


or  either  houfc^of  parliament,  for  the  alteration  of  any  matters:  cfta^ 
blKhed  in  ch.urch  or  (late,  or  fur  the  purpofe  of  ddiberating  upon 
any  grievance  tu  the  fame,  unlefs  notice  of  fucha  meeting  begiveii 
in  tire  names  of  feven  houfeholdcrs  in  fomr  pablic  newfpaper  five 
days  at  the  leall  before  the'  meeting ;  and  every  pubfilher  of  a 
«)ewTpaper,.who  adreftifes  fuch  a  meeting  \|^thout  fach  a  notice  as 
is  particularly  defer ibed  m  the  (Utute,  (hall  forfeit  the  fum  of  50  L 
Or  in  Head  of  Iieing  infeited  in  a  ncwfpapt^f  it  may  be  lent  five 
daT9  before  the  meeting  to  the  clerk  of  the  peace  of  the  ^usty^ 
who  Aiall  immediately  ti-aofnut  a  copy  of  it  to  three  juftices  of  the 
peace  refident  within  the  county.   But  all  meetings,  without  fuch 
previons  notice,'confifting  of  more  than  fifty  peribnsy  aficmbted  for 
tlie  aforefaid  purpofes,  Ihall  be  unlawful  afiemblics :  a&d  if,  after  a 
piDclamation  made  by  a  magillratc  to  difperfe,  more  than  tweli^e 
continue  together,  they  will  be  guilty  of  a  capital  feloni^l  And  ilF  tk 
a  meeting  held  purfuant  to  notice,  it  IKall  cither  be  propofcd  in  the 
notice,  or  any  one  (hall  propofe  at  the  roeetiog,  to  alter  without 
authority  of  parliament  any  matter  eftablifhed  by  law,  or  make 
any  propofition  to  excite  hatred  againft  the  king,  or  the  confuta- 
tion, then  one  or  more  judices  may  order  the  aficnlilily  to  iit' 
*  perfe,  and  may  order  the  pcrfons  who  made  fuch  propofitiond  to  b^ 
taken  intocuftody.  And  every  perfon  who  (haB  6bftruft  any  mi- 
giftratc  In  the  difcharge  of  his  duty  in  enforcing  the '  diredion^ 
"cf  this  ftatotc,  (hall  fnffer  death  vnthout  benefit  of  dergy* 

The  magiftrates'in  Scotland  have  the  fame  authority  asjuftices 
of  the  peace  in  England.  And  if  any  perfon  (hall  open  a  ho\^e 
where  IcftSlures  ihall  be  read  upon  public  grievances,  .or  the  laVtrs 
and  government  of  thefe  kingdoms,  to  which  p^'(on9  (hall  be'  ad« 
im'tttd  foi- money,  fuch  houfe,  unleftj>revioufl3r  Ikeiifal,  (hatlbe 
confidered  a  diforderly  houfc ;  and  the  perfon  by  whom  it  is 
opened  fhall  forfeit  160/)  and  all  other  perfons  concemed,  aa 
the  prcfident  or  <;ha(rnnan  at'fuch  lefttirM,  or  all  who  (hall  payor 
receive  moncj\ibr  admidhMl,  or  who  (l»ill  deliver  out  tickets,  ffiaH 
alio  forfeit  the  fame  twm*  But  t|iiro  Juitices  may  ^mnt  a  licence 
to  read  fuch  le^^unss,  which  (hall  oootmae  in <  force  for  one  year, 
unlefs  ii;<>upr  i:ev^ked-by  the  juftices  atthe  quarter^efiioBs^  r  But 
Miis.  ibtute  does  .•  not  extend  to  ledures:  ^eUvercd  M^ib<]tai- 
.^  ycriiue^.or  td  difcourfes  given,  by.  Hchoolmaftcrs  to  fheip  (chjda^. 

FrofectttioDfr 
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refpc£liog  the  coinage,  which  zte  made  treafonby  the  ftatute 
25  Edw.  in,  are  the  adual  counterfeiting  the  gold  and  (liver 
coin  of  this  kingdom  j  or  the  importing  fuch  counterfeit  mo-" 
iey  with  intent  to  utter  it,  knowing  it  to  be  falfe.  But  fhefe 
not  being  found  fufficicnt  to  rcftrain  the  evil  praftices  of 
joiners  and  falle  moneyers,  other  (latutes  have  been  fince' 
made  for  that  purpofe.  The  crime  itfclf  is  made  a  fpecies  of 
high  treafon ;  as  being  a  breach  of  allegiance,  by  infringing 
the  king's  prerogative,  and  afluming  one  of  tlie  attributes  of 
the  fovereign,  to  whom  alone  it  belbngs  to  fet  the  value  and 
denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign  money  :   and  befides,  as  all  money  which  bear^ 
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PrpfecutioHsan^  fidions  under.  tUis  flatute  to  be  comme9^cd  within 
^hrecxnantb^  after  the  offeocc.  56  G^o^  IIL  c  8. 

This  lajL  flatute  was  only  tp-  continue  in  force  for  tliree  yeais^ 
But  fuch  have  been  the  falutazy  effcds  of  this  excellent  ilatute, 
that  it  caqno^  be  doubted  but  it  wiU  be  continued  for  foim.  furtber 
period. 

The  feditious  meetings  which  were  held  before  the  palling  of 
this  ftatute  wer^  in  fad  temporary  infurredions,  and  a  fcandal  to 
any  regular  governsient ;  am)  however  vehement  the  arguments  of 
ibme,  but  principally  of  thofe  whom  they  v^re  iBtended  to  re* 
train,  that  public  liberty  was  endangered,  yet  it  ougfit  to  be 
aemembered.  that  publi^  liberty  cannot  exiil  witltcut  .public  fc-> 
ourxty.     The  antient  ^nftitutioual  meetings  for  the  iuveftigatlou 
<|f  public  affairs,  with  which  our  forefathers  were  contented,  are 
i>ot  in  th^  fnialleft  degree  affedled  by  this  ftatute.      A  pubUi: 
meeting  may  at  any  time  be  called  to  take  into  coniideration  the 
ftate  6f  the  nation  or  the  conda£^  of  the  King^s  miniflers  by  a 
iord  lieutenant,  cuftw  totviorwn^  (bcriff  of  a  county,  a  convener  of  a 
county,  or  ftewartry,  in  Scotland,  two  juftiees  of-  the  peace,  the 
major  part^of  9  grand  jury  either  at  the  affizes  or  quarter-fei&ous. 
tile  mayor  or  head  officer  jpf  any  city  or  town  corporate,  o^  the 
giderman  or  head  officer  o^  any  ward  or  diviiion,  or  any  coi^rate 
body«  AO  tbe{e  nay  so  their  rrfpediye  jurifdidions  call  pubUcmeet,  . 
iog%  which  have  the  fane  aocontroUed  power  of  difcqffioa  aa  they 
had  beibre  the- Aitute.    Can  then  any  vnfe«n4  weU-intentioiied 
igljOgHifaofaA  fiiy  that  hia fiberty  is  violated  by  this  valuaUe  ftatute? 
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the  uamp  of'-  tb€  kingdom  is  tcvti  \t\to  Aha  world  vp^n  the 
public  faith,  as  cof'.taiiiing  metal  of  a  particular  weight  fltid 
fiandard)  wbcevvr  falfifiea  thta  hzn  oScndtr  agaiaft  the 
ftate»»  by  coiiifibating  to  render  that  public  faith  AiipedecL 
And  upon  the  £ame  Teafona,  by  a  law  of  the  emperor  Con« 
Hantiile^i  fatfe  comers  were  declared  guiltj  of  high  treafim^ 
a^nd  wete^  coudemned  to  be  burnt  alive :  as,  by  (he  laws  of 
Athens  %  all  pouuterfe|rersj  dcbafers^  and  dimintihers  of  the 
current  coin  were  fubjeded  to  capiul  pttnilhrnent..  How^ 
ever,  it  muft  be  owned^  tlist  thU  method  of  reafonipg  is  a 
little  overftraitxed :  counterfeiting  or  debafing  the  coin  being 
ufually  pradifedy  rather  for  the  fako  of  privato-and  unlawful 
lucre,  than  out  of  any  difaffeAion  to  the  fovereign.  And 
therefore  both  this  and  its^  kindrtd  fpecies  of  treafon,  that  of 
eonnterfciting  the  fcals  oPtl^e  crowti  or  other  tofd'^fignatures^ 
feem  better  denominated  by  thelattnr  civilians  si  branch  of  ^^ 
crimen  falf  or  forgery,  (in  which  they  are  followed  by  6l^i|» 
[  89  J  vil*»  Brafton^  and  Fleta%)  than  by  Conftantine  and  im^ 
Edward  the  third,  a  fpecies  of  tlie  crimen  laefae  puxjifiiuis  Of 
high  treafon.  For  this  confounds  tbe-diftioAion  and^sio^ 
portion  of  offence^  ;  and»  by  affixing  tbp  fa^e  ideas  of  guil| 
bpott  the  man  who  coins  a  leaded  groat  and  bin  wha  aflaffitt 
nates  hirfovereign»  takes  off  front  that  horror  wbicktoiight 
to  attend  tbei^ery  mention  of  the  crime  of  high  cnftfiAij  aotf 
makes  it  mott  ftmitiar  to  the  fiibjedi  Beforo  t)ie  ftatuttf 
25  Edw;  in.  the  offence  of  counterfeitiitg'the  eoin  was  hel^ 
to  be  oiily  a  fpecies  of  peti(  treafon  ^ ;  but  (bbleqnent^ds  ih* 
their  new  extcnfions  of  the  offence  "have  followed  the  example 
of  tjiat  ftatute^  and  have  made  it  equally  high'trca(oti*  wit^* 
an  endeavour  to  fubvert  the  jgoyernnient,  though  hot  giiitSL 
equafiait'spuniihment.  , 

r  •  '  ^ 
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^Ncqnfequenec  of  the  prinAip?l,.thu^  adopiedi  the  ftatu^ 
I  Mar.  c«  i«  having  at  one  ftrpke  repealed  ail  interpiiediatf 

*"  P^«  Aj|ti.^  If.  #«  :|6b .    •  .      5  i^  H^ii.  P^C.  ^^^: 
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tf«si{aaitcteate<L£Qce  the  as  Edw^rUI.  k  W984l)94i|^eiipe*« 
'^ient  bfftamte  i  Mar.  ft.  2..c«  6*  to  tevive  tVo  fpocie^  thcji^, 
o(l  viz.  u  That  if  any  perfoQ  lalfeiy  forge  «r  cow^^^^it  »0]r: 
-foch  kind  of  coia  of  gold  or  filrcr^  9»  i«  not  the  proper  coifV- 
of  this  reabn»  but  .(hall  he  current  within  this  realm  J^  con^^ 
<ent  of  the  crowil  ^  or>  a.  ihall  falfely  forge  oc  copn^rfeifr 
the  fign  manual^  privy  rigRer*  or  privy  feal)  fucb  offenc^t. 
ihall  be  deemed  high  treafon.  And  by  ftatute  i  Ic  2,P.  Sc13% 
«€•  XX.  if  any  perfons  da  bring  into  this  realm  Inch  falfe  or 
counterfeit  foreign  money«  beiog  current  here,«knowing  the 
^ame  to  be  falfe^  with  intent  to  yttcr  the  f^me  in  paymeot;^. 
fhey  (hall  be 'deemed  ofienders  in  high  trcafon«  The  money 
veferred  to  in  thefe  ftatute«  muft  be  fuch  as  isabfolutelycur** 
rent  here^  in  all  payments,  by  the  king's  |)roc)anpuuion  j.  of. 
^ivhich  there  is  none  at  prefent^  Portugal  money  being  only 
taken  by  coofcpti  im  ^proa^ng  the  nearelt;to  our  ftandard: 
'jfpd  /aDing  in  weU  enough  with  our  diyifions  of  qsoney  .int(^ 
^>Ottiids  and  ihilHngs :  therefore  to  counterfeit  it  is  npt  lug^ 
ireafonybut  another  inferior  Qffence(  10).  Clipping  or  defacing 
Xhe  genuine  .coin  was  not  hijtherto  included  in  thefe  ftatutesj 
ithoujh  an  oflfenee  equally  pernicious  to  trade,  and  an  equ^il 
^afult  upon  the  prerogative,  as  well  as  perfonal  affront  to    [  90  1[ 


M.p>- 


'  (10)  But  now  by  the  57  Geo.  HI.  c.  126.  if  any  p^rfon  (hall 
4cohi  or  counterfeit  any  kind  of  foreign  gold  or  filvcr  coin,  though 
not  current  within  this  realm,  he  (hall  be  guilty  of  felony,  apd 
«iay  be  tranfpoited  for  feven  years;  and  if  anyperfon  knowingly 
«nd  fraudulently  (hall  bring  any  countcrfek  j^in  into  the  kfngdon^ 
he  ftiaU  be  fabje6^  to  the  fame  puniflifnent. 

And  if  any  perfon  knowingly  utter,  or  tender  in  payment,  or 
pay  any  fuch  counterfeit  foreign  coin,  for  the  firil  offence  he 
(hall  be  imprifoncd  fix  months,  and  find  foreties  for  his  good 
behaviour  for  fix  more  ;  for  the  fecond  offence  he  (hall  be  iro- 
prifoned  two  years;,  and  for  the  third  he  (hall  he  guilty  of  a 
•.capital  felony. 

And  if  any  perfon  without  lawful  excufe  (hall  have  more  than 
Ave  fuch  counterfeit  pieces  in  his  cnftody,  ne  may  be  convicted 
before  a  juftice;  and  forfeit  from  40/.  to  5  /,  for  each  piece,  .and 
jbr  failure  of  payment  may  be  impiifoned  three  mantht# 

U  4  the 


the  fovereign  5  whofc  very  image  ought  tabc  had  in  revc-* 
rcncc  by  all  loyal  fubjefls.  And  therefore,  among  the  Ito-  * 
nfstn^S  "ffefaciogor  even  melting  down  the  emperor's  ftatuts 
iifas  "made  treafon  by  the  Julian-  law  ;  together  with  other 
o^ftnres  of  the  like  fort,  according  to  that  vague  conclufion» 
^  ^Hudve  quid  Jtmile  Jt  admifertnt**  And  now,  in  Englandi 
by  ftatpte  5  "Elii.  c.  11.  clipping,  wafhing,  rounding,  or 
filing,  for  wicked  gain*s  fake,  any  of  the  money  of  this 
realm,  or  other  money  fuffered  to  be  current  here,  fliall  be 
adjudged  high  treafon  \  and  by  (latute  iS  Eliz.  c.  i.  (becaufe 
^^  the  fame  law,  being  penal,  ought  to  be  taken  and  expound^* 
*'  cd  ftriilly  according  to  the  words  thereof,  and  the  like  of- 
**  fences,  not  by  any  equity  to  receive  the  like  puiiifhrncnt  or 
•*  pains")  the  fame  fpecies  of  offence  is  therefore  defcribed 
in  other  more  general  words ;  Wz.  impairing,  diminifhing, 
falfifying,  fcaling,  and  lightening ;  and  made  liable  to  the 
fame  penalties*  By  (latute  8  &  9  W.  IlL  c.  26.  made  per-* 
petual  by  7  Ann,  c  25,  whoever,  without  proper  authority, 
fhall  knowingly  make  or  mend,  or  aflift  in  fo  doing,  or  /hall 
buy,  fell,  conceal,  hide,  or  knowingly  have  in  his  poflcflion, 
nny  implements  of  coinage  fpecified  in  the  a£i,  or  other  tools 
or  inftruments  proper  only  for  the  coinage  of  money;  or  (hall 
convey  the  fame  out  of  the  king's  mint ;  he,  together  with 
his  counfellors,  procurers,  aiders,  and  abettors,  (Iiali  be  guilty 
of  high  treafon  ;  which  is  by  mu<;h  the  fevered  branch  of 
the  coinage  )aw,  The  ilatute  goes  on  farther,  and  enafls, 
th^^.  to  mai^k  any  coin  on  the  edges  with  letters,  or  otherwife, 
in  imitation  of  thofe  ufed  in  the  mint;  or  to  colour,  gild,  or 
c^fe.Qi^r  any  coin  refembling  the  current  coin,  or  even  round 
blanks  of  bafe  metat ;  (hall  be  conitrned  high  treafon.  But 
all  profecutions  on  this  z(k  are  to  be  commenced  within  three 
months  after  the  commiffion  of  the  offence :  except  thofe  for 
making  or  mending  any  coining  tool  or  inftrument,  or  for 
marking  money  round  the  edges;  which  are  dire£led  to  be 
cpDimehredwithin^A^monthsaftertheoffencc£ommitted^(ii)« 

«  F/".  48.  4.  6.  '  S^ar,  7  Ana.  t.  15.'  ^ 

(11)  If  a  perfofi  is  apprehended  -in  the  a6l  of  coining,  or  is 
proved  tp  havcmadea  conliderabk  progrcfs  in  making  counterfeic 
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Ahd,  laftly/by'ftatute  15  iS:  16  feco.  It'caS.  if  any  per- 
foncolotirt  or  alters  any'lhilling  or  fixpence,  eitfecr  lawful  or 
'  cbtim^rfeit,  to  make  them  felpe£lively  refemblc  si  guinea  or  C  9'  J 
htAf  girinca ;  or  any  halfpenny  or  farthing  to  make  them  rc- 
fpedHvcly  refemblc  k  (hilling  or  fixpence  ^  tVs  is  aifo  high' 
ty^fon:  htt  the  offender  ihall  be  paridonedj  in  cafe  (being 
6tkt  of  pHfon)  he  discovers  and  convi£ts  two  other  piienderi 
of  the  fame  kiud^ 

'  3*  The  other  new  fpefcics  of  high  treafon  is  fucTi  as  ij 
created  for  the  fecurity  of  the  protejhnt  futceffton  over  and 
above  fuch  treafons  again  ft  the  king  and  government  as  were 
comprized  under  the  ftatute  ^5  Edw.  IH,  For  this  purpofe,. 
after  the  aft  of  fetflement  was  made^  for  transferring  the 
crown  to  the  illuftrtOus  Hoiife  of  Hanover^  it  was  enafted  bjr 
ftatute'  13  &  14  W.  III.  c.  3.  that  the  pretended  pHnce  of 
WalesyWho  was  theh  thirteen  years  of  age,  and  had  affumed 
tbetible  of  king  James  III.  (houM  be  attainted  of  high'  trea- 
fon ;  and  it  wasmade  high  treafon  for  any  of  the  king's  fub* 
jcAs  by  letters,  mefiages,  or  otherwrfe^  to  hold  correfpond«^ 
encc  wtch  bim,  or  any  perfon  employed  by  himj  or  to  remit 
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pifcbeV  refembllttg  the  gold  or  filrer  coin  of  this  realm,  yet  if  they 
anr  fo  imperfe6:  as  that  no  one  would  take  themi  he  cannot  be 
conviftod  upon  the  charge  of  coining  under  this  ftatute.  Leach^  71. 
126*  Sut  hemsy  be  coovid^dy  il  he  has  made  bhniJc  pieces 
v?itliout  aay  iii9reA>n  to  tho  iimSttude  of  iilv^r  coin  worn  &too% 
by  time.    lVlUb*j  ^uje^  Ibid*  a^j. 

Or  if  any  oi^e  (hall  put  pieces,  of  mixed  metalrioto  aqua  fertis^ 
which  attraSs  <be  ba&r  metal  and  leaves  the  filver  upon  the  fur- 
face,  or  as  the  vulgar  fay  draws  out  the  filvcr,  this  is  held  to  be 
colouring  under  thiu  flatute*     Ihld^  140. 

\ti  a  late  cafe  at  Durham  where  a  man  had  been  committed 

more  than  three  months  before  his  trial  for  coining  under  this 

ftatute,  attd  upon  conviftion  his  cafe  was  refervcd  for  the  opinion 

of  the  judgei»>  tliey  determined  that  die  commitment  was  the 

commencement  of  the  profecution>    otherwife  this  crime  might 

be  committed  with  impunity  half  the  year  in  the  four  fiorthertt 

f  juntics^ 
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3ny  mcftMSf  fot  bi^t^fe,  knov^ing  the  fime  to  be  for  bis  fismee. 
An^hy  ftatufe  17  Geo.  II«  c  394  it  U  enadled,  that  if  any  of. 
*  the  fons  ^  the  pretender  flutU  land  or  attempt  to  la^d  in  thi« 
klhgdom^'or  b^  foun4  in  Great  BritaJn,  or  Ireland,  or  any* 
cf  the  dominiolis  belonging  ta^e  fame^  hc.ftall.be  judged, 
attainted  of  high  treafon^  aini  fufier  the  pains  thereof*    And. 
to  cotrtfpond  w!th  them,  or  to  remit  money  for  their  isiie^  it^ 
made  hi^tveiibn  in  the  fame  raanner  as  it  was  to  oerre(jpojid. 
with  the  father.     Bf^beftatute  i  AniufLx,  c.  17*  if  any 
peribn  ftam  endearour  to  deprive  or  hinder  any  per  fon,  being 
the  next  in  fucceffion  to  the  crown  according  to  the  Hmit;^. 
l&qn$  of  the  z€t  pf  fettlemeat,  from  faceting  to  the  crowDt 
and  ih»U  mallcipufly  and  dire^ly  attempt  the  fame  by  any 
overt  ad»  ftich  offence  ihall  be  high  creafon.     And  by  fta» 
tute  6  Ann.  c.  7.  if  any  perfon  {hall  ra^alicioajy,  advifedly, 
and  dire£Uy»  by  writing  or  printing,  maintain  and  affirm^ 
that  any  ocber  perfon  hath  any  right  or  title  to  the  crown  of 
Ah  reahn^  otherwife  than  according  to  the-a^^  of  fettlemeott* 
cnr  that  the  kinge  of  this  realm  with  the  au4:hority  of  parU»» 
ment  are  not  able  to  make  laws  and  ftatutes,  to  hind  the 
^towii.stnd  the  defcent  thereof;   fuch  perfon  fhall  be  guilty 
r  ^  ]  of  high  treafon.     This  offence  (or  indeed  maintaining  this 
doftrine  in  any  wife,  that. the  king  and  parliament  cannot 
Ij^fikthe  crown)  was  once  before  made  high  treafon,^  by  fta^ 
^ttfte  'i>3,  lit?!.  c«  I  •  djttring  tlie  life  of  that  pri<)ce£^  And  aftec 
lMi^4eeeakfit  conttttiicda  high  mifik»efnoc,piiQi(faable^itll 
^^Mtar^  ofif  ttodsiami  cbatuls  even  in  the  moft  immBKiag 
aiera  of  indcfeafible  hcrcaitary  right  2ndjutv  divino  fiK*ec^ffion^ 
liut  it  was  again  raifed  into  high  treafon»  by  |Re  ftattite  of 
Anne  before-mentionecf,  at  the  time  of  S  projeded  invafioA 
in  favour  of  tlie  then  pretender;    and  upon  this  ftatute'ohe 
^Jat^ws^  ;i  printer,  vas  convided  and  execute<l  in  1 7  j pj  for 
jiljuing  9  .tr^afonabk  paii>phlet.imitlcd  "  tjov  ,P^^  voar 


•  StiteTr.'lX.  «o. 


VU?).6y\i^e-ft«tt5«5aG<q.  UJ,  c,a7.  called  the  Traiteroiii 
Correfpoadence  A^j  it  is  enaded^  that  if  any  perfon  refiding  ia 

Great 


■-.•f 


Tsna  mudi  ibr  the  cfime  of  treafoo«  or  Js^atmf^atir^ 
in  all  it's  btandbcB ;  which  Qon6&^  we  m2j  9b(tm»  origU 
rnllj^.  io  pecMj  conDttn&mi  that  alkgiimcirt  wh^h.Is  due 
fmn  the  fabje&  bv  c\tbcr  birth  of  nfi^ce :  thoiigb,  in  fome^ 
inftanccs,  the  zead  of  our  legifletors  to  ftop  ibt;  pwgtKA  of^ 
{bme  highl7  penucbu»  {va^lices  has  occaTioned  them  » little 
»  depait  frmt'thts  it's  primitive  idea.  Bol  #f  Mi'eiough 
bis  been  Udfed  vhreadf :  tt  is  now  time  to  psA  on  ^HHH  4t9 
fining  the  crime  to  defcribing  it's  puniihment* 


#. » 


.  The  piinitbmeQt  of  high  treafon  in  g;cnei:al  is  tcrj  folemo 
and  tembki  ,  ^  That  tlie  offender  be  drawn  to  the.g^ws^ , 
ami  i^ot  be  carti^d  Qir  walk  i  thongh  ufoally  (by  i|ooniY?nce  \; 
^tjtn^i^k  ^ripcnod  by  humanity  into  law)  o  fledgr  or  hi^sdle 
is  allowed^  topxefcrve  the  ofender  from  the  extreme  torment . 
pf  being  dragged  on  ^e  groand  or  pavement  j.     a*  That  he 

*  '33  AflT.  pi.  7*  ^  I  Hal.  F.  C.  ^Ss, 


Grdit  Britain  flsaO,  during  the  prefeut  war  with  Fraocc,  either  qn 
hl0'o^VQ  account  or  on  account  of  any  other'  perfon  whatfoever,  buy, 
lellt  procure,  fend,  or  ai&ft  in  fo  doing,  for  the  ufe  of  the  French' 
armies^  or  of  any  perfon  refident  within  the  dominions  of  Franceg ' 
finy  ordnance  ftores,  iron,  lead,  or  copper,  except  cuftlery  ware 
not  being  arms,  and.  except  buttons,  buckles,  japanned  wam^; 
toys,  and  trinkets ;  or  airybaak  notes,  gold  or 01ver  $  er  anypro^* 
vifions  whatever ;  or  any  cloathing  for  the  armies  or  fleets ;  or  aajr' 
Ieflther,'Ssf<omgfat.  er  nawsovght,  without  KceneofianUdirJciag.  or 
privy  oottocfl,  lie  flidl  be  guilty  of  high  treafinu  Aodbcvecf  Brita%f 
fif|>^^,lFha  Aall.^iuT;hafi;;i  or  cater  into  sny  i^gi^c^^atj^^rt  9ftf 
land  Of  real  property  in  France,  (hall  alfo  be  gujjtjr  of  h^h  tteap^ 
JisQ.    And  if  any  Britiih  fubjedl  (hall  vokwurily  go,  or  embark  m 
any  ve(rel  with  intent  to  go,  from  any  place  in  Great  Britaini  Into 
any  part  of  France,  without  a  licence,  he  (hall  be  Ksble  to  be^  im^ 
prifoned  far  (ix  months.    And  every  infurance  upon  property  and 
articles,  which  are  as  above  prohibited  to  be  fent  frg^  Snglaod  to- 
f  ranee,  belonging  to  French  fubjed^s,  upon  any  voyage  irhstswcij 
or  upon  the  fame  articles  upon  any  voyage  (mm  ^aj  past  ef  the* 
IPorid  to  nvf  port  in^  |:ra|»cf>  Aall  be  iiiU  e»d  vaid  1  iodfewlj 
pesfott  making  'fnch  an  ioforasBe  (huB  be  fUbfiA  t0  jgpafcifnneitfiit 
for  three  moatba*  ,  «. 

•be 


.1 


9^  f  0  B  t  I  c  BooKlVt 

be  hanged  by  the  neck,  and  then  cut  down  ali?e.  3.  That 
his  entraifs*be  taken  out,  and  burned,  while  be  is  yet  alive. 
,  4.  Thdt  his  head  be  cut  off.  5.  That  his  body  be  divided 
ifito  foarjpaifs.  6.  That  his  head  and  quarters  be  at  the 
king's  difpofal  ^ 

•  •       •    « 

The  king  .may,  and  often  doth,  difchafge  at!  the  pu-, 
nifluaeot*  f^cept  beheading,  efpeciaUy  wbcre  any  of  noble : 
C  93  3  blood  are  attaiqted.  For,  beheading  being  part  of  the  judg-. 
ment,  that  may  be  executed,  though  all  the  reR  be  omitted 
by  the'kiog'^  ^command  ^.  But  where  beheading  is  no  part 
of  the  judgment,  as  in  m'tirder  or  other  felonies,  it  hath  been  * 
fatd-that  th<  king  cahi^t  change  the  judgment,  althongh  at  • 
the  requeft  of  the  party,  from  one  fpecies  of  death  to  ano* 

ther  K  '  But  of  this  we  (ball  fay  more  hereafter  "« 

f 

i.  • 

In  the  cafe  of  coining,  which  is  a  treafon  of  a  diJTerent 
complexion  from  the  reft,  the  puniAiment  is  milder  for  male 
offenders  ;  being  only  to  be  drawn,  and  hanged  by  the  neck . 
till  dead  ".  But  in  treafons  of  every  kind  the  puniihment  of 
Women  is  the  fame,  and  difierent  from  that  of  men.  For,  as 
the  decency  due  to  the  fex  forbids  the  ezpoGng  and  pu^JicIy 
mai^ling  their  bodies,  their  fentencc  (which  is  to  the  full . 
93  terrible  tO'fi^nlation  as  the  other\  is  to  be  drawn  to  the 
gallows,'  and  there  to  be  burned  alive  ^  (13). 

iiTifBloonfiHineiiaeicf  dns  judgment  (attainder,  fbrfextute, ' 
aidieoffffOptim^  Uood)  muft  be  referred  to  thrlatterend  of: 
tht»  book,  ^wbtfn -#0  ftaH  treat  of  them  aH  together,  as  well ' 
it  trettfon  as'sa  other  ofiences.  ' 


4»      • 


J  ThU  pvbiftnxnt  fgp-  eieafody   fir  \  iHal.  P.C  35s* 

B6w«'4.Cokc  uUs  vs,  is  waitapted  hy  ^  %  InA.  52. 

dl««tji  twuapha  in  fciipCure  i  for  Joab  "^  Sec  ch.  i%» 

^s  drawfi,  BIthan  was  hangerf,  Judas  "  i  Hal.  P.C.  351. 

vka  tffibowcHedy   and  To  of  the  /eft.  *  %  Hal.  P.C.  399. 

m^     r       ,--'•  .    -.    ■   • ,-^    -■■«.     .  I...    ■ 


r)^-!}^)  Sat  now  byfthc  flatute  3<»Geo.  IH.  e.  Jfi»  women  coum- 
vifted«taiJt.Ga£&  attfatoof  flufl  tamf9  Judginest  to  be  diawn  t& 
theplace  of  execution!  and  there  to  be  hanged  by  the  neck  till  dead* 
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I    « 


CHAPTER     THE     S  E  V  E  M  T  H. 

OF    FELONIES,  INJURIOUS    to    the 
KING'*    PREROGATIVE. 


1  . 


AS,  acoordiTig  \o  the  mcttiod  I  have  a JoptcJ,  we  are  next 
to  conCdcr  fuch  fcJonies  as  arc  more  immediately  inj a- 
Tious  to  the  king*s  prerogative^  it  will  not  be  amifs  here,  at 
our  firft  entrance  upon  this  crime,  to  inquire  briefly  into  the 
natttrc  and  meaning  of  filony :  before  we  proceed  upon  anjr 
of  the  particular  branches,  into  which  it  is  divided.  v 

TfiLOMT,  in  the  general  acceptation  of  our  E^gfifh  law, 
comprizes  every  fpecies  of  crtmCf  which  occafiohed  at  a>ni» 
tiibn  taw  the  forfeiture  of  landa  and  goods.    This  moft  fre- 
quently happens  in  tho(e  crimes,  for  which  a  capital  punilh« 
fnent  either  is  or  was  liable  to  be  inflt£kd :  for  thofe  febuiies 
whkh  are  called  deiqgyabie,  or  to  which  the  benefit  of  clergy 
.cztei^dsy  were  antientiy  puniflied:  wick  doitfay  tis  attlay^  br 
•olearoed,  ofl^dcrs ;  xhough  now  by  the  ftolnte-bw  tfa* 
p^ftiPimwat  ift  £pr  the  firfli  ofence  unkrerfaily  romlstcdi  Tr<»» 
.fen  itieif,  fays  fir  Edward  CokeS  was  antiendy' comfKixed 
under  the  name  of  felony :  and  in  confirmation  of  this  we  may 
obferve,  that  the  llatute  of  treafons,  25  Edw.  III.  c  a.  fpeak« 
ing  of  fome  dubious  crimes,  dtreds  a  reference  to  parltameiit;        >.  .] 
that  it  may  be  there  adjudged,  «  Whether  they  be  trbafon,  cir  ['9J  J 
^  ether  felotiy^^    All  treafons  therefore,  ftridiy  fpeaking^  aiie 
feloities ;  though  all  felonies  are  not  treafon*    And  to  t^ 
aifo  we  may  add,  that  not-only  all  offences,  .now  capital,  aVcr 
10  foaie  degree  or  other  felony ;  butthat  this  is  like  wifo  Ae  eafe 


With  (caH^  other  ofienceaf  which  are  not  punUhed  i^lth  death; 
as  fuicidei  where  the  4>art7  J3  ahreadjf  dead ;  homicide  bf 
chance-medley^  or  in  felf^defence;  and  petit  bin^eny^  or  pi]« 
feting  s  all  which  are  (ftri£Uy  fj[>eaking)  felonies^  as  they 
fubjed  the  comnuttcfs  of  them  to  forfett«ures.  So'  (hat  upon 
the  whole  the  only  adequate  definition  of  felony  feems  to  bd 
,  that  which  is  before  laid  down ;  viz.  an  offence  which  occa- 
fions  a  total  forfeiture  of  either  lands«  or  gooda»  dt  both,  at 
the  common  lawi  and  to  Which  capital  or  other  ptiniibment 
may  be  faperaddedj  according  to  the  d^ee  ot  guilts 

To  explain  this  matter  a  little  farther :  the  word  fehfty^ 

or  frlonia,  i9  of  undoubted  feodal  original^  being  frequently 

to  be  met  with  in  the  books  of  feuds,  is^c.  but  the  derivation 

of  it  has  much  puzzled  the  juridical  lexicographerSf  Prateus^ 

Calvinus,  and  the  reft  t  fome  deriving  it  from  the  Greek 

fnko^f  an  impoftor  or  deceiver;  others  from  the  Latin^  fol^9 

ffeUi,  to  countenance  wluch  they  would  have  it  called  fal* 

Utiia*    Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a 

^     .ftill  firangcr  etymology  ^^  that  it  is  crimen  animo  filUo  per" 

petratiOHt  with  a  bitter  or  gallifii  inclination*    But  all  of 

.ihem  agree  in  the  defariptipn»  that  it  is  fuch  a  crime  as  qcc»» 

iioQS  a  forfettttte  of  all  the  offender's  lands,  or  goods*    Am( 

.    this  gives  great  probabifity  to  fir  Henry  Spelmaa's  TttnoniC 

er  GcnnaA  derivatioii  of  it  ^ :  in  which  language  indeed,  ai 

idle  wMcd  is  deorty  of  feodal  original,  we  ought  rather  to  look 

^r  Va ,  figmfication,^  than  among  the  Oreeks  and  Romans^ 

A-bn  then,  according  to  him»  is  derived  from  two  northern 

wotd%^  ftti  which  iignifies  (we  weii  know)  the  fief^  feud^ 

nor  beneficiary  eftnte :  and  Um^  which  Ggnifies  price  or  value;^ 

Felony  is  therefore  the  fame  ^  pretium  feudi^  the  coofi4efa«« 

£  06  ]  tion  for  which  a  man  gives  up  his  6ef ;  as  we  fay  in  common 

fpeech,  fuch  an  aft  is  as  much  as  your  life,  or  eftatc, »  worth. 

la  this  fenfe  it  will  clearly  fignify  the  feodal  forfeiture  or  a£t 

by  whkh  an  eftate  i^  forfeited,  or  efcheats  to  the  lord(i}. 

^  ilaft.  lot.  ^  Gloflar.  m.  Kt/mt. 

;■■ ■  ' ' 

(l)  But  a  forfeiture  of  land  is  not  a  neccfliiry-coofcqucdce  of 
Uony ;  for  petit  larceny  is  felony,  which  does,  not  ptoduce  a  for* 
^^  feituit 
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-    To  confirm  tlita  tfe  may  obfervei  that  tt  is  m  tfiis  fcnfc^ 

•f  forfeitttre  to  the  lor^,  tli«c  the  feodal  writers  conftantly 

ofe  k.     For  all  tjiofe  a£ta-»  whether  of  a  criminal  nature  or 

not^  which  at  this  day  are  generally  forfettures  of  copTfaolil 

cftates  **,  are  (Hied  fihnia  iu  the  feodal  law  :   ^  fdiicH^  ^ 

•«  qtuu  fetsdum  atnittitur  *."     As,  *^Jl  domino  iefkrvirt  miu6^ 

**  rit^i  Ji  per  mnnum  si  dum  ceffaxrerit  in  peteada  irtvefliium  V 

^^^^  daminam  ejuravitf  f«  e,  negavitfe  a  domino fiudmn  iabete^a 

^  fi  a  dominoy  in  jus  mm  vocamti^  tir  citafus  mn  comparueriM  ^i* 

all  chefc>  with  many  others,  are  ftill  oaofes  ef  forfeituie  in 

•or  copyhold  eftatesy  and  were  dfenomioa^ed  felonies  by  the 

iieodal  conftitution^,  fSo  likewife  injuries  of  a  niore  fubftaor 

tia)  9r  crmiqakl  nature  vfcre  denominated  felonxt%  that  ib,  fo«- 

feitures:   at  affimlting  or  beating  the  lord  ^v   ntiatiog  .hiil. 

iwifrof  daughser,  ^^fi domimom  ctuuriikfoerit^  i.  o^  c^tm  UKore 

^  €Jutconcuhuerit^P*  all  thcfe  are  efteemed  feloni^Ss  and  the 

jatter  is  exprefsly  fo  dcndminsated,  ^^  Ji  ficerit  fphniamy.dc'm 

**  4ninum  forte  cucttrbitdndo  ""Z'    And  asthefe  coatemfts,  or 

fmaller  oiFencesy  were  felonies  or  a£bs  of  fozfeiturs^  of  coorfp 

'gteater  crimes^  as  murder  and  robbery,  fell  under  the  fame:. 

^nomination.    On  the  other  hand,  the  lord  might  be  giiilty 

'«f  fekyny,  or  forfeit  his  feignory  to  the  ?ftfal>  by  the  fame 

aAs  as  the  vafal  would  have  forCeUed  'hU  feud  to  idie-  lord. 

^  Si  domiauitommjfiiJUoniamtperquam  xmfidkffamittarH/eudum 

^^eam  conmti/irii  in  dominumf/eudi  proprietatefH  eiiimtfdmmtms 

^  ferditt  dibit  *,^    One  iuftance  given  of  this  £ire  of  Mawf 

in  the  lord  is  beating  the  fcrvant  of  his  vafal^  <b  as  that  he 

lofes  bis  ienrice  \  which  feelns  merely  in  the  naAise  of  a  ci? tl 

injury,  fo  far  as  it  refpeifls  tlie  vafiil.    And  all  thefe  felonies  £  ^7  1 

were  to  be  determined  ^  per  Antdttmentum  Jive  judicium  patium 

•SeeTol.  II.  pag.«S4.  *  FtuJ,  I.  %,  t,zi,  "  '    " 

*  FaJ.  I,z»  t.  i'6.  in  €t/f*  ^  Ihid,  /.  %,  /.  24.  §  s. 

'  thid.  I.  1.  r  ai.  «  Ibid.  /  u  t.  $, 

.'^  lAU.  L  tp  t,  34.  /.  ».  /.  \h.  ^3.  >  Uid.  I.  2.  r.  a6  &  47. 


of  lands ;  but  every  fpedcl  of  felony  it  fuIlQvm)  l^v  a.  for- 
Jkkttt^  of  goods'and  peifonal  chattdk  ...  I 
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^^  fuorunt*  in  the  lord's  court ;  as  with  UB  forfeitures  of  copy* 
licld  lauds-are  prefentable  by  the  homage  in  the  court-baroa* 

FBLONr,  and  the  a<^  of  forfeiture  to  the  lord,  being 
thus  fynonymous  terms  in  the  feodal  law,  we  may  eafily 
teace  the  reafon  why,  upon  the  introdudion  of  tliat  law 
int6  England)  thofe  crimes  which  induced  fuch  forfeiture  or 
-cfcheat  of  lands  (and,  by  a  fmall  deflc£t:on  from  the  origi- 
nal fenfe,  fuch  as  induced  the  forfeiture  of  goods  alib)  werp 
'denominated  felonies.  '  Thus  it  was  faid,  that  fuicidej  rob» 
4>ery,  and  rape,  were  felonies  s  that  is»  the  eonfequence  of 
foch  crimes  was  forfeiture ;  till  by  long  ufe  we  began  to  fig- 
nify  by  the  term  of  felony  the  adluat  crime  committed,  and 
Hot  the  penal  eonfequence.  And  upon  this  lyftem  only  can 
rwe  account  for  the^aufe,  why  treafon  in  ancient  times  was 
beld  to  be  a  fpecies  of  felony  \  viz.  becaufe  it  induced  & 
forfeiture. 

Hence  it  follows,  that  capital  punifhment  does  by  no 
means  enter  into  the  true  idea  and  definition  of  felony:  Fe- 
lony may  be  without  infli£ling  capital  punifliment,  as  in  the 
cafes  inftanced  of  felf-murder,  escufable  homicide,  and  petit 
larceny :  and  it  is  poQible  that  capital  puni(hments  may  be 
inflided,  and  yet  the  offence  be  no  felony ;  as  in  cafe  di 
berefj  by  the  common  law,  which,  though  capital,  nerer 
worked  any  forfeiture  of  lands  or  goods,  an  infeparabTe 
incident  to  felony.  And  of  the  fame  nature  was  the  punifli- 
aient  of  ftanding  mute,  without  pleading  to  an  indi£lment ; 
which  at  the  con[imon  law  was  capital,  but  without  any  for- 
feiture, and' therefore  fuch  ftanding  mute  was  no  felony. 
In  Ihort  the  true  criterion  of  felony  is  forfeiture ;  for,  as  fir 
Edward  Coke  judly  obfenres  ^  in  all  felonies  which  ar^ 
puniihable  with  death,  the  offender  loft-s  all  \^h  lands  in  fee- 
fimple,  and  alfo  his  goods  and  chattels  i  in  fuch  as  are  not 
to  punifliable,  his  goods  and  chattels  only. 

C  98  1       The  idea  of  felony  is  indeed  fo  generally  conneQed  witk 
that  of  capital  punifliment,  that  we  find  it  hard  to  fepafate 

<  *    ?  3  Ia*«  43*   '  *  » loft,  391., 

•-     ibed\ 
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them }  and  to  this  ufagc  the  interpretations  of  the  law  do  now 
conform.    And  therefore  if  a  ftatute  m«ikes  any  new  offence 
felony,  the  law  "^  implies  that  it  (hall  be  puniflied  with  death^ 
vi«.  by  hanging,   as   well  as  with  forfeiture :    unlefs  the 
offender  prays  the  benefit  of  clcr|;y;  which  all  felotts  are  en- 
titled once  to  have,  provided  the  fame  is  not  exprefsly  taken 
away  by  ftatute.  And,  in  compHaricc  herewith,  I  fhall  for  the 
future  confider  if  alfo  in  the  fame  light,  as  a  generical  term^ 
including  all  capital  crimes  below  treafon ;  having  preraifcd* 
thus  much  concerning  the  true  nature  and  original  meaning 
of  felony,  ih  order  to  account  for  the  reafon  of  thofe  inftances ; 
I  have  mentioned,  of  felonies  that  are  not  capital,  and  capital 
offences  that  are  not  felonies :  which  feem  at  firft  viewrepug-  ' 
nant  to  the  general  idea  which  we  now  entertain  of  felony,' 
as  a  crime  to  be  punifhed  by  death :  whereas  properly  it  is  a 
crime  to  be  punifhed  by  forfeiture,  and  to  which  death  may,  ' 
or  may  not  be,  though  it  generally  is,  faperadded.  > 

I  pRoci^KP  now  to  confidei  fuch  felonies, .  as  arc  mQre 
imoKdiately  injm4ou3  to  the  king's-  prerogative* .  Th^fe  arc# 
I.  Pffenocs  relating  to  the  coin,  not  amouiui^ng  to  treafon*, . 
2.^0^encesagaiQft  the  king'^  couociL    3.  The  offence  of  . 
feiyJng  a  foreign  prince.     4.  The  ofiisnce  of  imbezzling  of  - 
defraying  the  king's  armour  qt  (tores  of  war*    To  which. 
maybe  added  a  fifth,  $•  Defcrtion  from  tlic  king'$  armies  in 
time  .of  war.      ,  _ 

« 

I.  Offences  relating  to  i\\t  coln^  under  which- may  be 
ranked  fome  inferior  mifdemefnors  not  amount^ncr  to  felony,  * 
are  thus  declared  by  a  feries  of  ftatutes,  which  1  fhall  recite 
in  the  order  of  time.     And,  firft,  by  ftatute  27  Edw.  I.  c.  3-  ' 
none  (hall  bring  pollards  and  crockards,  which  were  foreign 
coins  of  bafe  metal,  into  the  realm  on  pain  of  forfeiture  of 
life  and  goods.     By  ftatute  9  Edw.  III.  ft,  a.  no  flcrling  mo- 
ney (hall  be  melted  down,  upon  pain  of  forfeiture  thereof. 
By  (Utttte  17  Edw.  III.  none  (hall  be  fo  hardy  to  bring  faife    [  99  3 
and  ill  money  into  the  realm,  on  pain  of  forfeiture  ofli/c 

H  I  Hawk.  P.C.  107.    a  Hawk.  P.  C.  444« 
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and  member  by  the  perfoiM  importing,  and  the  fearchers  per- 
mitting fuch  importation.  By  ftatute  3  Hen.  5.  ft.  i.  to 
make^  coin,  buy,  or  bring  into  the  realm  any  gally^halfpence, 
fuikins,  or  dotkins,  in  order  to  utter  them,  is  felony }  and 
knowingly  to  receive  or  pay  either  them  or  blanks '  is  forfeiture 
of  an  hundred  (hillings.  By  ftatute  I4£liz.  0.3.  fuch  as 
forge  any  foreign  coin,  although  it  be  not  made  current  here 
by  proclamation,  (hall  (with  their  aiders  and  abettors)  be 
guilty  of  mifprifon  of  treafon :  a  crime  which  we  (hall  here- 
after confider.  By  ftatute  13  &  14  Car.  IL  c.  3 1.  the  offence 
of  melting  down  any  current  (ilver  money  (hall  be  puni(hed 
with  forfeiture  of  the  fame,  and  alfo  the  double  value :  and 
the  offender,  if  a  freeman  of  any  town,  (hall  be  disfranchifed ; 
if  not,  (hall  fuffer  fix  months  imprifonment.  By  ftatute 
6  &  7  W.III.  c.  1 7.  if  any  perfon  buys  or  fells,  or  knowingly 
has  in  his  cuftody,  any  clippings  or  (ilings  of  the  coin,  he 
(hall  forfeit  the  fame  and  500  /.  \  one  moiety  to  the  king,  and 
the  other  to  the  informer  ;  and  be  branded  in  the  cheek  with 
the  letter  R.  By  ftatute  8  &  9  W.  III.  c.  26.  if  any  perfon 
(hall  blanch  or  whiten,  copper  for  fale  (which  makes  it 
refemble  filver);  or  buy  or  fell  or  oflTer  to  fale  any  malleable 
compofition,  which  (hall  be  heavier  than  filver,  and  look, 
touch,  and  wear  like  gold,  but  be  beneath  the  ftandard :  or 
if  any  perfoiii  (hall  receive  or  pay  at  a  lefs  late  than  it  imports 
to  be  of  (which  demonftrates  a  confcioufnefs  of  it's  bafenefs, 
and  a  fraudulent  deCgn)  any  counterfeit  or  dimihi(hed  milled 
money  of  this  kingom,  not  being  cut  in  pieces  {7,)\  an  ope- 

'  Stat,  2  Hen.  VI.  c  9. 

(2  )  Selling  bafe  and  countei-fci*.  Tnoncy  at  a  lower  rate  than  it's 
denomination  imports,  as  twenty  bad  half  crowns  for  a  guinea,  is  a 
crime  of  great  magnitude,  and  in  populous  towns  is  much  prac- 
tifcd.  The  offender  in  this  cafe  is  cither  the  coiner  himfelf,  or 
the  wholefale  dealer  between  the  coiAer  and  the  utterer,  who  putt 
each  piece  into  circulation  at  it's  full  apparent  value.  The  ftatute 
•  declares  that  the  offender  fhall  fuffer  death  as  in  cafe  of  felony  \  but 
not  having  exprefsly  taken  away  the  benefit  of  clergy,  for  the  firft 
offence  he  was  fubjefi  only  to  be  burnt  in  the  hand,  and  to  fuffer 

one 
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ration  which  is  exprefsly  dife£led  to  be  performed  when  any 

fuch  money  (ball  be  produced  in  evidence,  and  which  any 

perfon,  to  whom  any  gold  or  Clver  money  is  tendered,  ig 

empowered  by  ftatutes  9  &  10  W.  IIL  c;  2i«    13  Geo.  IIL 

c.  71.  and^  14  Geo*  IIL  €•  70.  to  perform  at  his  own  hazard^ 

and  the  officets  of  the  exchequer  and  receivers  general  of  the 

taxes  are  particularly  required  to  perform  :  all  fuch  perfons 

(hall  be  guilty  of  felony ;  and  may  be  profecuted  for  the  fame 

at  any  time  within  three  months  after  the  offence  committed. 

But  thefe  precautions  not  being  found  fufficient  to  prevent  [  TOO  [] 

the  uttering  of  falfe  or  diminiflied  money,  which  was  only  a 

mifdemefnor  at  common  law,  it  is  ena£ted  by  ftatute  15  & 

16  Geo.  II.  c.  28.  that  if  any  perfon  (hall  utter  or  tender  in^ 

payment  any  counterfeit  coin,  knowing  it  fo  to  be,  he  fliall 

for  the  firft  offence  be  imprifoned  fix  months,  and  find  fure<« 

ties  for  his  good  behaviour  for  fix  months  more :  for  the 

fecond  offence,  (hall  be  imprifoned  two  years,  and  find  fureties 

for  two  years  longer :   and,  for  the  third  offence,  (hall  be 

guilty  of  felony  without  benefit  of  clergy.     Alio  if  a  perfort 

knowingly  tenders  in  payment  any  counterfeit  money,  and 

at  the  fame  time  has  more  in  his  cuftody  \  or  (hall,  within 

ten  days  after,  knowingly  tender  other  falfe  money ;  he  (hall 

be  deemed  a  common  utterer  of  counterfeit  money,  and  fliall 

for  the  firft  offence  be  imprifoned  one  year,  and  find  fureties 

for  his  good  behaviour  for  two  years  longer ;  and  for  the 

fecond,  be  guilty  of  felony  without  benefit  of  clergy.    By 

one  year's  impnfonment ;  and  finec  the  19  Geo.  III.  c.  74.  the 
burning  in  the  hand  may  be  changed  by  the  court  into  a  fine,  or 
whipping  publicly  or  privately,  but  not  more  than  three  times. 
An  offender  of  this  defcnption  muft  necefTarily  be  fo  converfant 
with  coining  or  coiners  that  public  policy  requires  that  in  the  firft 
inftance  he  fhould  be  fent  out  of  the  kingdom. 

In  a  cafe  where  the  prifoner  had  counted  out  a  quantity  of  bad  , 
money,  and  placed  it  upon  a  table  for  a  perfon  yrho  had  agreed  m 
buy  it,  but  before  it  was  paid  for,  and  whilft  it  lay  upon  the  table, 
the  prifoner  was  aj^rthended,  it  was  held  that  he  had  not  fatd  U 
ox  putU  off^  fo  as  to  be  guilty  of  this  crime.  Wooldridge^s  cafe. 
Leach,  251. 
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the  fame  ftatute  it  is  alfo  enafied,  that  if  any  perfon  coun- 
terfeits the  copper  coin,  he  (hall  fufFer  two  years  impiKon- 
ment)  'and  find  fureties  for  two  years  more.  By  ftatute  1 1 
Geo.  Ill*  c.  40.  perfons  counterfeiting  copper  halfpence  or 
farthings^  with  their  abettors ;  or  buying,  felling,  receiving, 
or  putting  off  any  countecfeit  copper  money  (not  being  cut 
in  pieces  or  melted  down)  at  a  lefs  value  that  it  imports  to 
be  of;  (hall  be  guilty  of  fingle  felony  (3).  And  by  a  tempo- 
rary ftatute  (14  Geo.  III.  c.  42.)  if  any  quantity  of  money, 
exceeding  the  fum  of  five  pounds,  being  or  purporting  to  be 
the  filvcr  coin  of  this  realm,  but  below  the  ftandard  of  the 
mint  in  weight  or  finenefs,  (hall  be  imported  into  Great  Bri- 
tain or  Ireland,  the  fame  (hall  be  forfeited  in  equal  moieties 
to  the  crown  and  profccutor  (4).  Thus  much  for  offences 
relating  tp  the  coin,  as  well  mifdemefnor»  as  felonies,  which 
I  thought  it  moft  convenient  to  confider  in  one  and  the  fame 
view. 

2.  Felonies,  againft  the  king's  council^  are  thefc.  Firft,  by 
ftatute  3  Hen.  VII.  c.  14.  if  any  fwom  fervant  of  the  king's 
houftiold  confpires  or  confederates  to  kill  any  lord  of  this 

[  loi  ]  realm,  or  other  perfon,  fworn  of  the  king's  council,  he 
(hall  be  guilty  of  felony.  Secondly,  by  ftatute  9  Ann.  c.  16. 
to  aflault,  ftrike,  wound,  or  attempt  to  kill,  any  privy  coun« 
fellor  in  the  execution  of  his'  office,  is  made  felony  without 
benefit  of  clergy. 

3.  Felonies  in  ferving  foreign  Jtates^   which  fervice  it 
generally  inconfiftent  with  allegiance  to  one's  natural  prince, 

*  Sec  Vol.  I.  pag.  334. 

(3)  The  15  &  16  Geo.  II.  c.  28.  and  the  11  Geo.  III.  c.  40^ 

fpecify  halfpence  and  farthings  only,  but  other  pieces  of  copper 
money  having  been  fnice  coined,  the  provifions  of  thofe  itatates  by 
the  37  Geo.  III.  c.  126.  are  extended  to  all  other  pieces  of  copper 
money  which  are  ordered  to  be  current  by  the  king's  proclama* 
tion. 

-(4)  This  ilatute  by  the  39  Geo.  III.  c.  75.  is  revived  and  made 
perpetual. 

are 
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arc  reftraincd  and  puniflied  by  ftatute  3  Jac  I.  c.  4.  which 
makes  it  felony  for  any  perfon  whatever  to  go  out  of  the  realm, 
to  ferve  any  foreign  prince,  without  having  firfl:  taken  the 
oath  of  allegiance  before  his  departure.  And  it  is  felony  alfo 
for  any  gentle  man,  or  perfon  of  higher  degree,  or  who  hath 
borne  any  office  in  the  army,  to  go  out  of  the  realm  to  ferve 
fuch  foreign  prince  or  ftate,  without  previoufly  entering  into 
a  bond  with  two  fureties,  not  to  be  reconciled  to  the  fee  .of 
Rome,  or  enter  into  any  confpiracy  againd  his  natural  fove* 
reign.  And  farther,  by  (latute  9  Geo.  II.  c.  30.  enforced  by 
ftatute  29  Geo.  II.  c,  1 7,  if  any  fubjcft  of  Great  Britain  (hall 
enliil  himfelf,  or  if  any  perfon  (hall  procure  him  to  be  enlifted, 
in  any  foreign  ft r vice,  or  detain  or  embark  him  for  that  pur- 
pofe,  without  licence  ui.dcr  the  king's  fign  manual,  he  (hall 
be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the  per- 
fon, fo  enlifted  or  enticed,  ())a]l  difcover  his  fed  deer  within 
fifteen  days,  fo  as  he  may  be  apprehended  and  convi£led  of 
the  fame,  he  fliall  be  indemnified.  By  ftatute  29  Geo.  IL 
c  1 7.  it  is  moreover  ena£led,  that  to  ferve  under  the  French 
king,  as  a  military  officer,  Ihall  be  felony  without  benefit  of 
clergy  \  and  to  enter  into  the  Scotch  brigade,  in  the  Dutch 
fervice,  without  previoufly  taking  the  oaths  of  allegiance  and 
abjuration,  (ball  be  a  forfeiture  of  500 /. 

4.  Felony  by  imbezzlwg  or  dejlroylng  the  king's  armour 
or  warlike  fiora^  is,  in  the  firft  place,  fo  declared  to  be  by 
ftatute  31  Eliz.  c.  4.  which  ena£ls,  that  if  any  perfon  having 
the  charge  or  cuftody  of  the  king's  armour,  ordnance,  am- 
munition, or  habiliments  of  war  5  or  of  any  viftual  provided 
for  viftualling  the  king's  foldiers  or  mariners  i  fliall,  either 
for  gain,  or  to  impede  his  Majefty's  fervice^  imbezzle  the  fame 
to  the  value  of  twenty  fhiilings,  fuch  offence  fhall  be  felony.  [  102  ] 
And  the  ftatute  22  Car.  II.  c.  5.  takes  away  the  benefit  of 
clergy  from  this  offence,  and  from  ftealing  the  king's  naval 
ftores  to  the  value  of  twenty  (hillings  ;  with  a  power  for 
the  judge,  after  fcntence,  to  tranfport  the  otTendifr  for  feven 
years.    Other  inferior  imbezzlemcnts  and  mlfJcmcfnors,  that 

f^U  under  this  denomination,  are  pmiiihed  by  (latutes  9  &  10 

I  3  \V.  III. 
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W.III,  c.  41.  I  Geo.  I.  c.  25.  9  Geo.  I.  c.  8.  &  17  Geo. 

II.  c.  40.  with  fine,  corporal  punidTment,  and  imprifonment. 
And  by  (iatute  la  Geo.  III.  c.  24.  to  fet  on  fire,  bunii  or 
deftroy  any  of  his  majefty's  ihips  of  war,  whether  built, 
building,  or  repairing ;  or  any  of  the  king's  arfenals,  ma- 
gazines, dock- yards,  rope-yards,  or  vi£luaHing  offices,  or 
materials  thereunto  belonging  ;  or  military,  naval,  or  vic- 
tualling {lores,  or  ammunition  ;  or  caufing,  aiding,  pro« 
curing,  abetting,  or  afSfting  in,  fuch  offence;  fhall  be 
felony  without  benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war^ 
)vhether  by  land  or  fea,  in  England  or  in  parts  beyond  the 
feas,  is  by  the  (landing  laws  of  the  land  (exclufive  of  the  an-v 
nual  a£ls  of  parliament  to  punilh  mutiny  and  defertion)  and 
particularly  by  ftatute  18  Hen.  VI.  c.  19.  and  5  Eliz.  c.  5. 
made  felony,  but  not  without  benefit  of  clergy.  But  by  the 
ilatute  2  &  3  Edw.  VI.  c.  2.  clergy  is  taken  away  from  fuch 
defercers,  and  the  offence  is  made  triable  by  the  juftices  of 
every  (hire.  The  fame  ftatutes  punifli  other  inferior  military 
offences  with  fines,  imprifonment,  and  other  penalties  (5). 


f 


(5)To  this  clafsof  felonies  injurious  to  thcking's  prerogative  may 
be  added  two  felonies  lately  created  by  the  legiflature,  who  thought 
it  expedient  to  reprefs  the  attempts  of  mifchievous  and  dlfaffe^led 
perfons  by  tranfportation  or  capital  punifhment.   The  37  Geo.  Ill, 
c.  70.  cnadls,  that  iip  any  pcrfon  fhall  malicioufly  and  advifedly  en- 
deavour to  fcducc  any  perfon  ferving  in  his  majefty's  fcrvice  by  fea 
or  land  from  his  duty  and  allegiance,  or  to  incite  aay  perfon  tQ 
commit  any  a»fl  of  mutiny  or  mutinous  prafticc,  he  fhall  be  guilty 
of  felony,  and  fliall  fuffcr  death  without  benefit  of  clergy. 
The  crime  wherever  committed  may  be  tried  in  any  county. 
And  by  the  fame  ilatute,  c.  123.   it  is  enabled  that  whoever 
fliall  adminiiler,  or  cau(e  to  be  adminiflcred,   or  fhall  be  prefcnt 
at  and  confenting  to  the  adminillcring  of,  or  fhall  take  any  oath 
or  engagement  intended  to  bind  any  perfon  in  any  mutinous  or 
fedltious  purpofe,  or  to  belong  to  any  feditious  fociety  or  confede- 
racy, or  to  obey  any  committee,  or  any  perfon,  not  having  legal 
authority  for  that  purpofe,  or  not  to  give  evidence  againft  any  con- 

-       '  federate 
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federate  or  other  perfon,  or  not  to  difcover  any  unlawful  combina- 
tton,  or  any  illegal  a£ly  or  any  illegal  oath  or  engagement,  fhall  be 
guilty  of  felony,  and  may  be  tranfported  for  feven  years.  Com- 
pulAon  fhall  be  no  excufe,  unlefs  the  party  within  four  days  after 
he  has  an  opportunity  difclofe  the  whole  of  the  cafe  to  a  juftice  of 
the  peace,  or  if  a  feaman  or  foldier,  to  his  commanding  officer. 
Any  offence  againfl  this  ad  committed  anywhere  may  be  tried  in 
any  county^  unlefs  it  be  committed  in  Scotland ;  it  fhall  then  be 
tried  in  the  criminal  courts  of  that  country. 

Any  perfon  acquitted  under  either  of  theie  flatutes  fhaU  not  be 
profecuted  again  for  the  fame  fa6l  for  high  treafon  ;  but  thefe 
flatutes  fhall  not  prevent  any  perfon  not  already  tried  under  thefe 
ibitutes  from  being  profecuted  for  high  treafon,  in  the  £ame  man* 
oer  dA  if  thf  y  bad  not  been  paffed. 
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CHAPTER     THE     EIQHTH, 


OF    PRAEMUNIRE, 


AT  H I R  D  fpecies  of  offence  more  immediately 
<ifFe£ling  the  king  and  his  government,  though  not 
fubje£t  to  capital  punifhment,  is  th2itxyf  praemunire  :  To  called 
from  the  words  of  the  writ  preparatory  to  the  profecution 
thereof:  ^^  praemunire*  facias  A.  5."  caufc  A.  B.  to  be  fore- 
warned that  he  appear  before  \is  to  anfwer  the  contempt 
wherewith  he  ftands  charged ;  which  contempt  is  particularly 
recited  in  the  preamble  to  the  writ  **.  It  took  it's  original 
from  th^  exorbitant  power  claimed  and  exercifed  in  England 
by  the  pope,  which  even  in  the  days  of  blind  zeal  was  too 
heavy  for  our  anceftors  to  bear. 

It  may  juftly  be  obferved,  that  religious  principles,  which 
(when  genuine  and  pure)  have  an  evident  tendency  to  make 
their  proreflbrs  better  citizens  as  well  as  better  men,  have 
(when  perverted  and  erroneous)  been  ufually  fubverfivc  of 
pvil  government,  and  been  made  both  the  cloak  and  the  in- 
ftrument  of  every  pernicious  defign  that  can  be  harboured  ia 
|hc  heart  of  man.  The  unbounded  authority  that  was  exer- 
cifed by  the  druids  in  the  weft,  under  the  influence  of  pagan 
fuperftition,  and  the  terrible  ravage^  committed  by  the  Sara- 
cens in  the  «aft,  to  propagate  the  religion  of  Mahomet,  both 
witnefs  to  the  truth  of  that  antient  univerfal  obfervation,  that 
in  all  ages  and  in  all  countries,  civil  and  eccleGaftical  tyranny 

•  A  haxbarous  word  for  ^ratrntneri  (i).         ^  Old  Nat,  Brev.  loi.  edit,  1534. 


(i)   Praemunio,  in  law-latin,  is  ufed  in  all  its  tcnfes  and  parti 
•iples,  (or  praemoneo  or  ciio.    DuCANpE  C/j^ 
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are  mutually  produAive  of  each  other:    It  U  therefore  the 
glory  of  the  church  of  England^  that  (he  inculcates  due  obe^ 
dkiice  to  lawful  authority,  and  hath  been  (as  her  prelates  on 
a  trying  occafion  once  exprefled  it ')  in  her  principles  and  f  104  J 
pra£lice  ever  mod  unqueftionably  loyal.     The  clergy  of  her 
perfuafion,  holy  in  their  doArines  and  unblemiflied  in  their 
lives  and  converfationi  are  alfo  moderate  in  their  ambition, 
and  entertain  juft  notions  of  the  ties  of  fociety  and  the  rights 
of  civil  government.     As  in  matters  of  faith  and  morality 
they  acknowledge  no  euide  but  the  fcriptures,  fo,  in  matters 
of  external  poliry  and  of  private  righty  they  derive  all  their 
title  from  the  civil  magiftrate ;  they  look  up  to  the  king  as 
their  head,  to  the  parliament  ns  their  la.w-giver,  and  pride 
themfelves  in  nothing  more  juUly,  than  in  being  true  mem- 
bers of  the  church,  emp!iatically  by  laiv  eftahlifbed.  Where- 
as the  notions  of  ccckfiaftical  liberty,  in  thofe  who  difler 
from  them,  as  well  in  one  extreme  as  the  other,  (for  I  here 
only  fpeak  of  extremes,)  are  equally  and  totally  deftruftive  of 
thofe  ties  and  obligations  by  which  all  fociety  is  kept  together  5 
equally  encroaching  on  thofe  rights,  which  rcafon  and  the 
original  contraft  of  every  free  ftate  in  the  univerfc  have  veiled 
in  the  fovercign  power ;  and  equally  aiming  at  a  diftinft  in- 
dependent fupremacy  of  their  own,  where  fpiritual  men  and 
fpiritual  caufes  are  concerned.     The  dreadful  effcfts  of  fuch 
a  religious  bigotry,  when  a£luated  by  erroneous  principles, 
even  of  the  proteftant  kind,  are  fufficicntly  evident  from  the 
hxftory  of  the  anabaptids  in  Germany,  the  covenanters  it! 
Scotland,   and  that  deluge  of  fe£laries  in  England,  who 
murdered  their  fovcreign,  overturned  the  church  and  mo- 
narchy, {hook  every  pillar  of  law,  juftice,  and  private  pro-* 
perty,  and  mod  devoutly  eAabliflied  a  kingdom- of  the  faints 
in  their  (lead.     But  thefe  horrid  devaftations,  the  e£Fe£ts  of 
mere  madnefs,  or  of  zeal  that  was  nearly  allied  to  it,  though 
violent  and   tumultuous,   were  but  of  a   (hort   duration. 
Whereas  the  progrefs  of  the  papal  policy,  long  aduated  by 
y  the  fteady  counfels  of  fucceflive  pontics,  took  deeper  root, 
;i94  was  at  length  in  fome  places  with  difficulty,  in  others 

f  Addrefs  to  James  II.  l^%^, 
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never  yet,  extirpated.  For  this  we  might  call  to  witnefs  the 
black  intrigues  of  the  jefuits,  fo  lately  triumphant  over 
Chriftendom,  but  now  univerfally  abandoned  by  even  the 
Roman  catholic  powers:  but  the  fubje£i  of  our  prefent 
[105  3  chapter  rather  leads  us  to  confider  the  vaft  ftridesi  which 
were  formerly  made  in  this  kingdom  by  the  popifli  clergy ; 
how  nearly  they  arrived  to  e£fc£^ing  their  grand  defign ;  fome 
few  of  the  means  they  made  ufe  of  for  eilablifhUig  their  plan; 
and  how  almoft  all  of  them  have  been  defeated  or  converted 
to  better  purpofes,  by  the  vigour  of  our  free  conftitutioo>  and 
the  wifdom  of  fuccelQve  parliaments. 

The  antlent  Britifl)  churchi  by  whoipfoever  planted,  was 
a  ftranger  to  the  biQiop  of  Rome,   and  all  his  pretended  au- 
thority;   But  the  pagan  Saxon  invaders  having  driven  the 
profeflbrs  of  chriftianity  to  the  remoteft  corners  of  our  ifland^ 
^         their  own  converfion  was  afterwards  efieded  by  Aqguftin  the 
monki  and  other  miflionaries  from  the  court  of  Rome*    This 
naturally  introduced  fome  few  of  the  papal  corruptions  in 
point  of  faith  and  dpArine ;  but  we  read  of  no  civil  autho- 
rity claimed  by  the  pope  in  thefe  kingdoms,  till  the  aera  of 
the  Norman  conqueft :  when  the  then  reigning  pontiff  hav- 
ing favoured  duke  William  in  his  proje£bed  invafion,  by 
blefling  his  hoft  and  confecrating  his  banners,  he  took  that 
opportunity  alfo  of  eftablifliing  his  fpiritual  encroachments ; 
;ind  was  even  permitted  fo  to  do  by  the  policy  of  the  con- 
queror^ in  order  more  eflfe£lually  to  humble  the  Saxon  clergy 
and  aggrandize  his  Norman  prelates  ;  prelates,  who,  being 
bred  abroad  in  the  doArine  and  pra£tice  of  flavery,  had  con- 
trailed  a  reverence  and  regard  for  it,  and  took  a  pleafure  ii| 
rivetting  the  chains  of  a  free-born  people. 

The  moft  ftable  foundation  of  legal  and  rational  govern- 
ment is  a  due  fubordination  of  rank,  and  a  gradual  fcale  of 
authority ;  and  tyranny  alfo  itfelf  is  moft  furely  fupported  by 
a  regular  increafe  pf  defpotifm,  riGng  from  the  flave  to  the 
fultan :  with  this  difference  however,  that  the  meafure  of 
obedience  in  the  one  is  grounded  on  the  priq^ iples  of  fociety, 
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and  is  extended  no  farther  than  reafon  and  neceffity  will  war- 
rant :  in  the  other  it  is  limited  only  by  abfolute  will  and 
pleafure,  without  permitting  the  inferior  to  examine  the  title 
upon  which  it  is  founded.  More  eflFe£lually  therefore  to  en- 
flare  the  confciences  and  minds  of  the  people^  the  Romifli 
clergy  therofelres  paid  the  moft  implicit  obedience  to  their  r  105  ^ 
own  fuperiors  or  prelates ;  and  they,  in  their  turnsi  were  as 
blindiy  devoted  to  the  will  of  the  fovereign  pontiff,  whofe 
decifions  they  held  to  be  infallible,  and  his  authority  co* 
extenfive  with  the  chriftian  world.  Hence  his  legates  a  latere 
were  introduced  into  every  kingdom  of  Europe,  his  buUea 
and  decretal  epiflles  became  the  rule  both  of  faith  and  dif- 
cipline,  his  judgment  was  the  final  refort  in  all  cafes  of  doubt 
or  difficulty,  his  decrees  were  enforced  by  anathemas  and 
fpiritual  cenfures,  he  dethroned  even  kings  that  were  refrac- 
tory, and  denied  to  whole  kingdoms  (when  undutiful)  the 
cxercife  of  chriftian  ordinances,  and  the  benefits  of  the 
gofpel  of  God, 

But,  though  the  being  fpiritual  head  of  the  church  was  .a 
thing  of  great  found,  and  of  greater  authority,  among  mctt 
of  confcience  and  piety,  yet  the  court  of  Rome  was  fully  ap* 
prized  that  (among  the  bulk  of  mankind)  power  cannot  be 
maintained  without  property ;  and  therefore  it's  attentioa 
began  very  early  to  be  riveted'  upon  every  method  that  pro- 
snifed  pecuniary  advantage.  The  do£lrine  of  purgatory  was 
introduced,  and  with  it  the  purchafe  of  mafles  to  redeem  the 
fouls  of  the  deceafed.  New-fangled  offences  were  created, 
and  indulgences  were  fold  to  the  wealthy,  for  liberty  to  fia 
without  danger.  The  canon  law  took  cognizance  of  crimes, 
injoined  penance  pr^  falute  ammaey  and  commuted  that  pe- 
nance for  money.  Non-reGdence  and  pluralities  among  the 
clergy,  and  marriages  among  the  laity  related  within  the 
feventh  degree,  wereftridly  prohibited  by  canon ;  but  difpen- 
fations  were  feldom  denied  to  thofe  who  could  afford  to  buy 
them.  In  (hort,  all  the  wealth  of  chriftendom*  was  gradually 
grained  by  a  thoufand  channels,  into  the  coffers  of  the  holy  fee. 
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The  eftabliflimcnt  alfo  of  the  feodal  fyftem  in  moft  of  the 
{oremmenU  of  Europe^  whereby  the  land&  of.  all  private  pro^ 
prietors  were  declared  to  be  holden  of  the  prince,  gave  a  hint 
to  the  court  of  Rome  for  ufurping  a  fimilar  authority  over  all 
the  preferments  of  the  church  ;  which  began  firft  in  Iialy« 
and  gradually  fpread  itfelf  to  England.  The  pope  became  a 
C  107  ]}  feodal  lord  ;  andallordinarypatrons  were  to  hold  their  right 
of  patronage,  under  this  univerfal  fuperior.  Eilates  held  by 
feodal  tenure,  being  originally  gratuitous  donations,  were  at 
that  time  denominated  beneficia  :  their  very  name  as  well  as 
conftitution  was  borrowed,  and,  the  care  of  the  fouls  of  a 
parifli  thence  came  to  be  denominated  a  benefice*  Lay  fees 
were  conferred  by  invcftiture  or  delivery  of  corporal  pofTeflion ; 
and  fpiritual  benefices,  which  at  firft  were  univerfaily  dona- 
tive, now  received  in  like  manner  a  fpiritual  invcftiture,  by 
inftitution  from  the  bifliop,  and  indudlion  under  his  autho* 
Tity.  As  lands  efcheated  to  the  lord,  in  defe£l  of  a  legal  te- 
nant, fo  benefices  lapfed  to  the  bifhop  upoh  non-prefentation 
by  the  patron,  injthe  nature  of  a  fpirituat  efcheat.  The 
.  annual  tenths  colle£ied  from  the  clergy  were  equivalent  to  the 
feodal  render,  or  rent  referved  upon  a  grant ;  the  oath  of  ca- 
ncMiical  obedience  was  copied  from  the  oath  of  fealty  required 
from  the  vafal  by  hisfuperior ;  and  the  primer  fetfins  of  our 
military  tenures,  whereby  the  firQ;  profits  of  an  heir's  eftate 
were  cruelly  extorted  by  his  lord,  gave  birth  to  as  cruel  aa 
cxadion  of  fii^ft-  fruits  from  the  beneficed  clergy.  And  the 
occafional  aids  and  talliages,  levied  by  the  prince  on  his  va- 
fals,  gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his 
legates  a  latere^  peter-peiice  and  other  taxations. 

At  length  the  holy  father  went  a  ftep  beyond  any  example 
of  either  emperor  or  feodal  lord.  He  referved  to  himfelf,  by 
his  own  apoftolical  authority  **,  the  prefentation  to  all  bene, 
fices  which  became  vacant  while  the  incumbent  was  attend- 
ing the  court  of  Rome  upon  any  occafion,  or  on  his  journey 
thithcr»  or  btick  again  \  and  moreover  fuch  alfo  as  became 
.tacant  by  his  promotion  to  a  bifhoprick  or  abbey :   <*  etiam/l 

*  r^rdv,  /•  3.  t,%t  f.  13, 
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*'  ad  illaperfonae  confueverint  et  dehuerint  per  eleEHonem  aut 
**  quemvis  alium  modum  affumiJ*     And  thi|  laft^  the  canokiifts 
declared,  was  no  detriment  at  all  to  the  patron,  being  only 
like  the  change  of  a  life  in  a  feodal  eftate  by  the  lord.     Dif- 
penfations  to  avoid  thefe  vacancies  begat  the  do£trine  oicem^ 
metidatns :  and  papal  prowjiws  were  th&  previous  nomination 
to  fuch  benefices,  by  a  kind  of  anticipation,  before  they 
becamea£lua11y  void:  though  afterwards  indifcriminatelyap-  [  108} 
plied  to  any  right  of  patronage  exerted  or  ufurped  by  the  pope. 
In  confequence  of  which  the  bed  livings  were  filled  by  Italiaa 
and  other  foreign  clergy,  equally  unflcilled  inandadverfe  to 
the  laws  and  conftitution  of  England.   The  very  nomination 
to  bifhopricks,  that  ^ntient  prerogative  of  the  crown,  was 
wrefted  from  king  Henry  the  firft,  and  afterwards  from  his 
fucceflbr  king  John ;  and  feerningly  indeed  conferred  on  ihe 
chapters  belonging  to  each  fee :  but  by  means  of  the  frequent 
appeals  to  Rome,  through  the  intricacy  of  the  laws  which 
regulated  canonical  eledlions,  was  eventually  veiled  in  the 
pope.     And,  to  fum  up  this  head  with  a  tranfa£lion  mod 
unparalleled  and  adonifhing  in  it's  kind,  pope  Innocent  IIL 
had  at  length  the  effrontery  to  demand,  and  king  John  had 
the  meannefs  toconfent  to,  a  refignation  of  bis  crown  to  the 
pope,  whereby  England  was  to  become  for  ever  St.  Peter's 
patrimony )  and  the  daftardly  monarch  re-accepted  his  fceptre 
from  the  hands  of  the  papal  legate,  to  hold  as  the  vafal  of  the 
holy  fee,  at  the  annual  rent  of  a  thoufand  marks. 

Another  engine  fet  on  foot,*orat  leaft  greatly  improved, 
by  the  court  of  Rome,  was  a  mailer  piece  of  papal  policy. 
Not  content  with  the  ample  provifion  of  tithes,  which  the 
law  of  the  land  had  given  to  the  parochial  clergy,  they 
endeavouredto  grafp  at  the  lands  and  inheritances  of  the  king- 
dom, and  (^h.d  uot  the  legiflature  withflodd  (hem)  would  by 

this  time  have  probably  been  mafters  of  every  foot  pf  ground 
in  the  kingdom.  To  this  end  they  introduced  the  monks  of 
the  Benedi£line  and  other  rules,  men  of  four  and  auilcre 
religion,  feparatedfrom  the  world  and  itV  concern^  by  a  vow 
of  perpetual  celibacy)  yetfafcinating  the  mind;»  of  the  people 
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by  pretences  to  extraordinary  fanftity,  while  all  their  aintl 
was  to  aggrandize  the  power  and  extend  the  inflaence  of  their 
grand  fuperior  the  pope.  And  as,in  thofe  times  of  civil  tumulCy 
great  rapines  and  violence  were  daily  committed  by  overgrown 
lords  and  their  adherents^  they  were  taught  to  believe,  that 
founding  a  monaftery  a  little  before  their  deaths  would  atontf 
for  a  life  of  incontinence,  diforder,  and  blood(hed.  Hence 
innumerable  abbeys  and  religious  houfes  were  built  within  a 
r  log  1  t;entttry  after  the  conqued,  and  endowed,  not  only  with  the 
tithes  of  parifhes  which  were  raviflied  from  the  fecular  clergy,- 
but  alfo  with  lands,  manors,  lordfliips,  and  extenfive  baro« 
nies.  And  the  do£lrine  inculcated  was,  that  whatever  was 
fo  given  to,  or  purchafed  by,  the  monks  and  friars,  was  con- 
fecrated  to  God  himfelf  ;  and  that  to  alienate  or  take  it  away 
was  no  lefs  than  the  (in  of  facrilege. 

I  MIGHT  here  have  enlarged  upon  other  contrivances, 
which  will  occur  to  the  recollection  of  the  reader,  fct  on  foot 
.  by  the  court  of  Rome,  for  efFe£iing  an  entire  exemption  of 
it's  clergy  from  any  intercourfe  with  the  civil  magiftrate : 
fuch  as  the  feparation  of  the  ecclefiaftical  court  from  the 
temporal ;  the  appointment  of  it's  judges  by  merely  fpiritual 
authority,  without  any  interpofition  from  the  crown )  the 
excluGve^urifdiflion  it  claimed  over  all  ecclefiaftical  perfona 
and  caufes ;  and  the  privilegium  clericale^  or  benefit  of  clergy, 
which  delivered  all  clerks  from  any  trial  or  punifliment  ex« 
cept  before  their  own  tribunal.  But  the  hiftory  and  progrefs 
of  ecclefiaftical  courts  %  as  well  as  of  purchafes  in  mortmain  ^^  * 
have  already  been  fully  difcuflfed  in  the  preceding  volumes : 
and  we  (Iiall  have  an  opportunity  of  examining  at  large  the 
nature  of  the  privUegium  cUricale  in  the  progrefs  of  the  prefent 
book.  And  therefore  I  (hall  only  obferve  at  prefent,  that 
notwithftanding  this  plan  of  pontifical  [>ower  was  fo  deeply 
laid,  andfo  indefatigably  purfued  by  the  unwearied  politics 
of  the  court  of  Rome  through  a  long  fuccelfion  of  ages  *,  not- 
withftanding it  was  poli(hed  and  improved  by  the  united  en« 
dcavours  of  a  body  of  men^  who  engrofled  all  the  learning  of 

«  See  Vol.  III.  pag.  6i.  f  See  Vol.  IJ«  fag.  26S. 
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Europe  for  ctnturies  together ;  notwichftanding  it  was  firmlj 
and  refolutely  executed  by  perfons  the  beft  calculated  for 
eilablifhing  tyranny  and  defpotifm,  being  fired  with  a  bigoted 
enthuiiafm,  (which  prevailed  not  only  among  the  weak  and 
fimple,  but  even  among  thofe  of  the  bed  natural  and  acquired 
endowments,)  unconne£led  with  their  fellow-fubje^is,  and 
totally  indifferent  what  might  befal  that  pofterity  to  which 
they  bore  no  endearing  relation:— >yet  it  vanifhed  into  no- 
thing, when  the  eyes  of  the  people  were  a  little  enlightened^  [  iio  ] 
and  they  fet  themfelves  with  vigour  to  oppofe  it.  So  vain 
and  ridiculous  is  the  attempt  to  live  in  fociety,  without 
acknowledging  the  obligations  which  it  lays  us  under ;  and  to 
affed  an  entire  independence  of  that  civil  ftate,  which  pro« 
teds  us  in  all  our  rights,  and  gives  us  every  other  liberty,  that 
only  excepted  of  defpifing  the  laws  of  the  community. 

Having  thus  in  feme  degree  endeavoured  to  trace  out  the 
original  and  fubfequei^t  progrefs  of  the  papal  ufurpations  in 
£ngland,  let  us  now  return  to  the  ftatutes  oipraemunir^y'which 
were  framed  to  encounter  this  overgrown  yet  increafiog  evil. 
King  Edward  L  a  wife  and  magnanimous  prince,  fet  himfelf 
in  earneft  to  (hake  off  this  fervile  yoke  <•  He  would  not  fuf- 
£er  his  bifliops  to  attend  a  general  council,  till  they  had  fworn 
not  to  receive  the  papal  benedi£lion.  He  made  light  of  all 
papal  bullcs  and  procciTes  :  attacking  Scotland  in  defiance  of 
one ;  and  feifing  the  temporafties  of  his  clergy,  who  under 
pretence  of  another  refufed  to  pay  a  tax  impofed  by  parlia- 
ment. He  ftrengthened  the  ftatutes  of  mortmain  ;  thereby 
clofing  the  great  gulph,  in  which  all  the  lands  of  the  kingdom 
were  in  danger  of  being  fwallowed.  And,  one  of  his  fub- 
jefts  having  obtained  a  buUe  of  excommunication  againft 
another,  he  ordered  him  to  be  executed  as  a  traitor,  accord-* 
ing  to  \he  ancient  law  *.  And  in  the  thirty- fifth  year  of  hit 
reign  was  made  the  firftftatute  againft  papal  provifions,  being, 
according  to  fir  Edward  Coke  ^  the  foundation  of  all  the  fub- 
fequent  ftatutes  oi praemunire^  which  we  rank  as  an  ofience 

•  DaT.  83,  &c*  14.  5  Rep.  part  l.  fol.  f i,  3  Aif.  19. 
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immediatdy  againd  th^king,  becaufe  CYOryenoottragementof 
the  papal  power  is  a  diminution  of  the  authority  <tf  the  crown* 

In  the  weak  reign  of  Edward  the  fecond  the  pope  again 
cndeavcrared  to  encroach,  but  the  parliament  manfully  witb- 
ilood  him ;  and  it  was  one  of  the  principal  articles  charged 
againifc  that  unluppy  prince,  that  he  had  given  allowance  to 
the  bulies  of  die  fee  of  Rome.  But  Edward  the  third  was  of 
a  temper  extremely  difitrent :  and>  to  remedy  thcfe  incon- 
[  III  ]  Yeniences  firft  by  gentle  means,  he  andjiis  nobility  wrote  an 
expoftulation  to  th%  pope :  but  receiviag  a  menacing  and 
contemptuous  anfwer,  withal  acquainting  him,  that  the  em* 
pcrnr^  (who  a  few  years  before  at  the  diet  of  Nuremberg, 
A.D.  13^39  bad  eflablifbed  a  law  againil  provifionsS)  ^nd 
alfo  the  king  of  France  had  lately  fubmitted  to  the  holy  fee  ; 
the  king  replied,  that  if  both  the  Emperor  and  the  French 
king  (hould  take  the  pope's  part,  he  was  ready  to  give  battle 
to  them  both,  in  defence  of  the  liberties  of  the  crown. 
Hereupon  more  iharp  and  penal  laws  were  devifed  againft 
provifors  *,  which  cna£l  fcverally,  that  the  court  of  Rome  fhall 
not  prefent  or  collate  to  any  biflioprick  or  living  in  England ; 
and  that  whoever  difturbs  any  patron  in  the  prefentation  to  a 
living  by  virtue  of  a  papal  provifion,  fuch  provifor  (hall  pay 
fine  and  ranfom  to  the  king  at  his  will,  and  be  imprifoned 
'    till  he  renounces  fuch  provifion :  and  the  fame  punilhment 
is  inflifted  on  fuch  as  cite  the  king,  or  any  of  his  fubjefts, 
to  anfwcr  in  the  court  of  Rome.    And  when  the  holy  fee 
refented  thefc  proceedings,  and  pope  Urban  V.  attempted  to 
revive  the  vafalage  and  annual  rent  to  which  king  John  had 
fabje^ed  his  kingdom,  it  was  unanlmoufly  agreed  by  all  tht^ 
eftates  of  the  realm  in  parliament  aflembled,  40  Edw.  HI. 
that  king  John's  donation  was  null  and  void,  being  without 
*    the  concurrence  of  parliament,  and  contrary  to  his  coronation 
oath  :  and  all  the  temporal  nobility  and  commons  engaged, 
that  if  the  pope  (hould  endeavour  by  procefs  or  other  wife  to 

k  Mod.  Un.  Hift.  xxif .  193.  ft.  i.  c.  i.  38  Edw.  lU,  4.  1.  c  4. 

I  Sut«25  Edw.  III.  ft.  6.  27  Edvr.  III.      &  ft.  2.  c.  i,  2,  3, 4. 
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maintaio  diefe  itfurpatioDS^  they  would  reUft  and  withftand 
him  with  all  their  power  ^. 

In  th6  reign  of  Richard  the  fecond,  it  was  found  necef- 
fary  to  (harpen  and  (Irengthen  thefe  laws,  and  therefore  it 
wasenadied  by  ftatutes  3  Ric.  II.  c.  3.  and  7  Ric.  II.  c.  12. 
firfti  that  no  alien  (bould  be  capable  of  letting  his  benefice 
to  farm :  in  order  to  compel  fuch,  as  had  crept  in^  at  lead  to 
refide  on  their  pteferments  :  and,  afterwards,  that  no  alien 
fliould  be  capable  to  be  prefentcd  to  any  eccldrn'dical  prefer*  r  n  2  1 
*  menti  linder  the  penalty  of  the  ftatutes  of  provifors.  By  the 
ftatute  12  Ric.  IL  c»  15.  all  liegemen  of  the  king,  accepting 
^f  a  living  by  any  foreign  proviCon,  are  put  out  of  the  king's 
proteAion^  and  the  benefice  made  void.  To  which  the  fta- 
tute 13  Ric.  il.  ft.  2.  c.  2.  adds  banifliment  and  forfeiture  of 
lands  and  goods :  and  by  c.  3.  of  the  fame  ftatute,  any  perfon 
bringing  over  any  citation  or  excommunication  from  beyond 
iea,  on  account  of  the  execution  of  the  foregoing  ftatutes  of 
provifors>  (hall  be  imprifoned,  forfeit  his  goods  and  landsy 
and  moreover  fuffer  pain  of  life  and  member. 

In  the  writ  for  the  execution  of  all  thefe  ftatutes  the  words 
praemunin  facias^  being  (as  we  faid)  ufed  to  command  a  ci« 
tation  of  the  party,  have  denominated  in  common  fpeech  not 
only  the  writ^  but  the  offence  itfelf  of  maintaining  the  papal 
power,  by  the  name  of  pratmunire^     And  accordingly  the 
next  ftatute  I  {hall  mention,  which  is  generally  referred  to 
by  ^1  fubfequent  ftatutes,  is  ufually  called  the  ftatute  of 
praemunire.     It  is  the  ftatute  16  Ric.  II.  c.  5.  which  enafls^ 
'  that  whoever  procures  at  Rome,  or  elfewhere,  any  tranila- 
tioQS,  procefles,  excommuntcationSf  bulles,  inftmments,  or 
other  things  which  touch  the  king,  againft  biro,  his  crown, 
and  realm,  and  all  perfons  aiding  and  ai&fting  therein,  fliall 
be  put  out  of  the  lung's  protedion,  their  lands  and  goods  for- 
feited to  the  king's  ufe,  and  they  fliall  be  attached  by  their 
bodies  to  anfwer  to  the  king  and  his  council :  or  procefs  of 

*  Seld.  in  TUu  lo.  4. 
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praetnunirt  facias  fhall  be  made  out  againft  themi  tt  in  other 

cafes  of  provifors* 

By  the  ftatute  2  Hwi.  IV.  c.  3.  all  perfons  who  accept  any 
provifion  from  the  pope,  to  be  exempt  from  canonical  obc* 
dience  to  their  proper  ordinary,  are  alfo  fubje^-ed  to  the 
penalties  oi praemunire.  And  this  is  the  laft  of  ouf  antient 
ftatutes  touchixfg  this  offence  ;  theufurped  civil  po'werofthc 
bifhop  of  Rome  being  pretty  well  broken  down  by  thefe  fta- 
tutes,  as  his  ufurped  religious  power  was  in  about  a  centuVy 
afterwards  j  the  fpirit  of  the  nation  being  fo  much  raifed 
1^13]  againft  foreigners,  that  about  this  time,  in  the  reign  of  Henry 
the  fifth,  the  alien  priories,  or  abbeys  for  foreign  monks, 
were  fupprefied,  and  their  lands  giyen  to  the  ctown.  And 
no  farther  attempts  wer^  afterwards  made  in  fupport  of  thefe 
foreign  jurifdidlions. 

A  LEARNED  writer,  before  referred  to,  is  therefore  greatly 
Ihift^ken,  when  he  fays ",  that  in  Henry  the  flxth's  time  the 
irchbifliQp  of  Canterbury  and  other  biihops  offered  to  the 
king  a  large  fuiiply,  if  he  would  confent  that  all  laws  agahift 
provifors,  and  efpecially  the  ftatute  16  Ric.  II.  might  be  re- 
pealed \  but  that  this  motion  was  rejcfted.   .This  ticctmtit  15 
ifiCOvdfiCfc  in  all  it's  branches.      For,  firfty  the  application, 
^^bich  he  prol>ably  means,  was  made  not  by  the  biihops  only, 
but  by  the  tmanitnous  confent  of  a  provincial  fynod,  aflem^ 
bled  in  14^9,  18  Hen.  VI.  that  very  fynod  which  at  the  fame 
time  refufed  to  confirm  and  allow  a  papal  bulle,  which  then 
was  laid  before  them.     Next,  the  purport  of  it  was  libt  to 
procote  a  repeal  df  the  ftatutes  againft  proVif^rs^  or  that  of 
Richcird  II.  in  particular  5  but  to  requeft  that  the  penakiea 
thereof,  which  by  a  forced  conftrufiion  were  applied  to  all 
that  fued  in  the  fpiritual,  and  even  in  many  temporal,  cotirta 
hi  this  realm,  might  be  turned  againft  the  proper  objcfils 
©nly  ;  thofe  who  appealed  to  Rome,  or  t<S  arry  foreign  jtittf- 
41i£tiotni :  the  tenor  of  the  perition  being,  "  tlvat  thofe  pcnal- 

«  ties  ftould  be  taken  to  extend  ortly  to  thdft  that  com* 

'.        .    .  ■       '  •  "  •• 

**  menced 


Ch.  8.  Wrongs.  -        113 

^^menced  any  fults  or  procured  any  writs  or  public  mftrumenta 
*<  at  Rpme,  or  elfewhere  out  of  England  ;  and  that  no  one 
<<  fhoald  be  profecuted  upon  that  ftatute  for  any  fait  in  the 
**  fpiritual  courts  or  lay  jurifdi^iofis  of  this  kingdom/' 
Laftly,  the  motion  was  fo  far  from  being  rcjcfted,  that 
the  king  promifed  to  recommend  it  to  the  next  parliament^ 
and  in  the  mean  time  that  no  one  fi\ouId  be  molefted  uppn 
this  account.  And  the  clergy  were  fo  fatisficd  with  their  ' 
fuccefs^  that  they  granted  to  the  king^  a  whole  tenth  upon 
this  occafion  *• 

And  indeed  fo  far  was  the  archbifliopi  who  preGded  in  [  X14  1 
this  fynod,  froni  countenancing  the  ufurped  power  of  the 
pope  in  this  realm,  that  he  was  ever  a  firm  oppofer  of  it. 
And,  particularly  in  the  reign  of  Henry  the  fifths  he  pre« 
vented  the  king's  uncle  from  being  then  made  a  cardinal,  ahd 
legate  a  latere  from  the  pope ;  upon  the  mere  principle  of 
it's  being  within  the  mifchief  of  papal  pr^ivifions,  andderoga* 
tory  from  the  liberties  of  the  Englifli  church  and  nation. 
For,  as  he  exprefled  himfelf  to  the  king  in  his  letter  upon 
that  fubjed,  <*  he  was  bound  to  oppofe  it  by  his  ligeance, 
^  and  alfo  to  quit  himfelf  to  God,  and  the  church  of  this 
*<  land,  of  which  God  and  the  king  had  made  him  goyemor.''  / 
This  was  not  the  language  of  a  prelate  addided  to  the  Havery 
of  tiie  fee  of  Rome ;  but  of  one,  who  was  indeed  of  princi. 
pies  fo  very  oppofite  to  the  papal  ufnrpations,that  in  the  year 
preceding  this  fynod,  1 7  Hen.  VL  he  refufed  to  confccrate  a 
bidiop  of  Ely,  that  was  nominated  by  pope  Eugenius  IV.  A 
^ondu£l  quite  confonant  to  his  former  behaviour,  in  6  Hen. 
VI.  when  he  refufed  to  obey  the  commands^of  pope  Martia 
V*  who  had  required  him  to  eiert  his  endeavours  to  repeal 
the  (latute  ol praemunire  ("  execrah'ile illud Jlatutum^*  as  the 
holy  father  phrafes  it) ;  which  rcfufal  fo  far  exafperated  the 
court  of  Rome  againlt  him,  that  at  length  the  pope  iifued  a 
buUe  to  fufpend  him  from  his  ofiice  and  authority,  which  the 
archbifhop  difregardcd,  and  appealed  to  a  general  council. 
Jiud  fo  fenGble  were  the  nation  of  their  primate's  merit,  that 

•  Wilk.  C»tii\.  Mag.  Brie,  IJJ.  533, 
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the  lords  fpititual  and  temporal,  and  alfo  the  univcrfity  of 
Oxford,  wrote  letters  to  the  pope  in  his  defence  j  and  the 
hoafe  of  commons  addrcffed  the  ting,  to  fend  an  embafladbr 
forthwith  to  his  holincfs,  on  behalf  of  the  irchbilhop,  who' 
had  incurred  the  difpleafure  of  the  pope  for  oppofing  the 
exceflfive  power  of  the  court  of  Rome  p- 

[115]  This  then  is  the  original  meaning  of  the  oSenoe^  which 
we  call  praemunire ;  viz.  introducing  a  foreign  power  into 
this  land,  and  creating  imperium  in  imperio,  by  paying  that " 
obedience  to  papal  procefs,  which  conftitutiottally  belonged  to 
the  king  alone,'  long  before  the  reformation  in  the  reign  of 
Henry  the  eighth  :  at  which  time  the  pcnzltics  of  praemunire 
were  indeed  extended  to  more  papal  abufes  than  before ;  as 
the  kingdom  then  entirely  renotthced  the  authority  of  the  fee 
of  Rome,  though  not  all  the  corrupted  do£lrines  of  the  Ro- 
man church.  And  therefore  by  the  feveral  (latutes  of  24  Hen. 
VIII.  c.  12.  and  25  Hen.  VIII.  c.  19&21.  to  appeal  to 
Rome  from  any  of  the  king's  courts,  which  (though  illegal 
before)  had  at  times  been  connived  at;  to  fuc  to  Rome  for 
any  licence  or  difpenfation  ;  or  to  obey  any  procefs  from 
thence  ;  are  made  liable  to  the  pains  ef praemunire.  And,  in 
order  to  reftore  to  the  king  in  efft&  the  nomination  of  vacant 
bifliopricks,  and  yet  keep  up  the  eftabliihed  forms,  it  is  cn- 
a£bed  by  (latute  25  Hen.  VIII.  c.  20.  that  if  the  dean  and 
chapter  refufe  to  eleft  the  perfon  named  by  the. king,  or  any 
archbifhop  or  bifhop  to  confirm  or  confecratc'him,  they  fliall 
fall  within  the  penalties  of  the  ftatut^s  of  praemunire.  Alfo 
by  (latute  5  Eliz.  c.  i.  to  refufe  the  oath  of  fupremacy  will 
incur  the  pains  of  praemunire;  and  to  dtfcnd  the  pope's  ju- 
rifdidion  in  this  realm,  is  tl  praemunire  for  the  firft  offirnce, 
and  high  treafonfor  the  fecond.   So  too,  byftatute  13  E\iz^ 

P  See  Wllk   Cyffrr/.  Aftf^.  ^r.    Vol.  lionj  if  iiuked  k  be  adlgreflion,    to 

I!  I  pajjlm,  and  Dr.  Duck*8  lifQrf  «rch-  Ihew  hovrtonurary  to  the  feut»0eAtsof 

bi-tiop'  CUichc!e,  v»ho  was  the  prelate  fo  learned  and  pious  a'prelatei  even  In 

here  fpoken    of)    and  the  munrficent'  the  days  of  poptiry^  tbefe  vferpatkmf 

founder  of  AU  Soul's  college  in  Oxfords  -  wete,  which  the  fla.t<iT«s  oiftraammhrt 
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c.  2.  to  import  any  agnui  Dei,  croffcs,  beads,  or  other  fupcr- 
ftjtious  things  pretended  to  be  hallowed  by  the  biihop  of 
Romci  and  tender  the  fame  to  be  ufed ;  or  to  receive  the  fame 
with  fuch  intent,  and  not  difcover  the  offender ;  or  if  a  juf-* 
tlce  of  the  peace,  knowing  thereof,  fhall  not  within  fourteen 
days  declare  it  to  a  privy  counfcllor;  they  all  incur  ^praemunires , 
But  importing  or  felling  mafs-books,  or  other  popiQi  books, 
18  by  ftatute  3  Jac*  I.  c.  5.  §  25.  only  liable  to  a  penalty  -of 
forty  (hillings,     Laftly,  to  contribute  to  the  maintenance  of 
a  jefuit's  college,  or  any  popifli  feminary  whatever,  beyond  . 
fea  ;  or  any  perfon  in  the  fame  -,  or  to  contribute  to  the  main- 
tenance of  any  jefuit  or  popifh  prieft  in  E«ig}and,  is  by  fta*  . 
tute  27  £Uz.  c.  2*  made  liable  to  the  penalties  oi praemunire,  x 

Thus  far  the  penalties  of  praemunire  fecm  to  have  kept  [  i  i(J  J 
within  the  proper  bounds  of  their  original  inltitution,  thede- 
preiTmg  the  power  of  the  pope  :  but,  they  being  pains  of  no 
inconliderjible  confequence,  it  has  been  thought  fie  to  apply 
the  fame  to  other  heinousoffences;  fome  of  which  bear  more, 
and  fome  lefs  relation  to  this  original  offence,  and  fome  no 
relation  at  all. 

Thus,  i.  By  the  ftatute  i  &  2  Ph.  &  Mar.c.  8.  to  moled 
the  poffeflbri  of  abbey  lands  granted  by  parliament  to  Henry 
the  eighth,  and  Edward  the  fixth,  is  a  praemunire.  2.  So 
likewife  is  the  offence  of  a£ling  as  a  broker  or  agent  in  any 
ufurious  contradi,  when  above  xtnper  cent,  intereft  is  taken, 
by  ftatute  13  Eliz.  c.  10.  3.  To  obtain  any  ftay  of  proceed-* 
ings,  other  than  by  arieft  of  judgment  or  writ  of  error,  in 
any  fuit  for  a  monopoly^  is  Ijkewife  a  praemunire^  by  ftatute 
21  Jac.  I.  c.  3.  4.  To  obtain  an  exclufive  patent  for  the  fdle 
making  or  importation  of  gunpowder  or  arms,  or  to  hinder 
others  from  importing  them,  is  alfo  ^praemunire  by  two  fta- 
tutes :  the  one  16  Car.  1.  c.  li.  the  other  i  Jac.  lit  c.  8^ 
5.  On  the  abolition,  by  ftatute  12  Car.* II.  c.  24.  of  purvcy- 
anceS  and  the  prerogative  of  pre*empti6n,  or  taking  any 
viAnol,  beafts,  or  goods  for  the  king's  ufe,  at  a  ftated  pricey  % 

t  See  vol.  I.  pag.  487. 
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without  confent  of  thp  proprietory  the  esertion  pf  ^nj  f(|ch 
power  for  the  future  waa  dqcUred  to  incur  the  pc^ajtkfi  of 
praemunire.  6*  Tpaffert^  malicioufl^  and  adyifedl|r,  bf  fjpveak? 
ing  or  writing,  that  both  or  either  houfe  of  parliament  have 
a  legiflative  authorilf  without  the  ling^  is  declared  a/ir4rc- 
munire  by  ftatute  13  C|ir»  II.  c.  i.  7,  hjtheiahfos  corpus  a^ 
alfo,  3 1  Car.  II.  c*  a*  it  is  tLprofttiumu,  and  incapable  of  the 
kipg's  pardoiis  befides  othier  heavy  penalties  %  to  fend  anf 
fubjed  of  this  realm  a  prifoner  into  parts  beyond  the  feaa. 
8*  By  the  (tatute  i  W.  &  M.  ft.  ;.  c,  8.  perfons  of  eighteeiv 
years  o£  age,  refufing  to  take  the  new  oaths  of  allegianjce,  ag^ 
well  as  fitprefnacy,  uppn  tender  by  the  proper  magiftratei  are 
fabje^  to  t|^  penaUiof  of  a  praemunire  (5);  and  by  (lati^^e 
[117]  7&8  W.  III.  c.  24.fcrjcants,  counfellprs,  proftors,  attorneys, 
and  all  officers  ojf  coiirtSy  praAiHng  withouf  hayiag  taken 
the  oaths  of  aile4{iaDce  axul  fupren>acy»  and  fubfcribed  the 
declar^ion  againft  popery^  areg^iity  o(  z  pfaem^firet  whe- 
ther the  oaths  be  tendered  or  no.     9.  By  the  (tatute  6  Ann. 
c.  7.  toaffert  rvialicipufly  and  dircflly,  by  preaching,  teadir 
inga  pr  $|dvii]ed  fpeaking,  that  the  then  pretended  ptin.ce  of 
Wales,  or  any  perfon  other  than  according  to  the  a£is  of  fet- 
tlement  and  union,  hath  any  right  to  the  throne  of  thefe  king- 
doms; or  th^t  the  king  and  parliament  cannot  make  law§  to 
limit  the  defcein  of  the  crown ;  fuch  preaching,  teaching,  or 
advifed  fpc?tiing  is  a  praen^wiire  :  as  \vriting,  pripting,  oj: 
publifhiiig  the  fame  daftrines  amounted,  we  may  remember, 
to  high  trciifoa.  10.  By  fta^tute  6  Ann.  e.  aj.  if  theaffembly 
of  petr^.cxf  5c9tl:ind,  convened  tpeleflt  their  fixteen  repre- 
fentatiYC^  \n  the  Briti(Kparlia.nacnt,  (hall  prefutpe  to  treat  of 
any  other  matter. fayc  only  th^  ele£iion,  they  incur  the  pe- 
nalties of  ^ pr,aemunire'     \  I..  T\}^  (latutc  6  Geo,  I.  c.  18. 
(ena<5ie^  in  the  year  after  the  infan^ous  fouthfca  projeft  ^ad 

r  Seetol.  I.  pa^wXjS.  v^l  lU.  pus*  I $7-    • 
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(5)  By  the  31  Geo.  III.  c.  32.  f  ?8.  it  is  enafted,  that  no 
perfon  ftxail  be  fuminoncd  to  take  the  oath  of  fupremacy,  or  make 
the  deckriiion  agaiuti  traiifubftantiation,  or  be  prrfecutcd  for  not 

obeying  a  fummons  for  that  purpofe. 
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htgg^xed  half  the  aatlon)  malus  all  unwafranuble  uodei^ 
t9kiag»  by  Ufxtawful  fubfcriptions^  then  commonly  known  by 
die  lumc^of  bubbles^  fubje^  to  the  penalties  oi  %  praemunire* 
I  a*  The  ftatttte  ri  Geo.  III.  c.  11.  fubjeAsto  the  penalties 
of  the  ftatute  6i  praemunire  all  fuch  as  knowingly  and 
wilfully  folemnisse,  affift,  or  are  prefent  at^  9ny  forbidden 
oanriage  qf  fuch  of  the  defcendanu  of  the  body  of  king 
deorgell.  as  are  by  that  aft  prohibited  to  contcaA  naatrimpny 
without  the  confent  of  the  crown  % 

Hatikg  thus  inquired  into  the  nature  and  feretal  fpectes 
#f  praemunire^  it^s   puniOiment  may  be  gathered  from  the 
iifl^tfAag  ftattttes,  which  are  thus  fliortly  fummed  up  by  fir 
,  IfAsnxA  Coke  ^ :  <«  that»  from  the  coavidion,  the  defendant 
^  ihall  be  out  of  the  king's  protedion,  and  his  lands  and  tc- 
-'^  nements^  goods  and  chattels,  forfeited  to  the  king :  and 
^<  that  bis  body  (hall  remain  in  prifon  at  the  tinges  pieetfur^ ; 
«  or  (as  other  authorities  have  it)  during  Hfe  * ;"  both  which  [  *  18  J 
amount  to  die  fame  thing ;  as  the  king  b^  his  prerogative 
may  any  time  remit  the  whole,  or  any  part,  of  the  punifli* 
mem,  except  in  the  cafe  of  tranfgrcning  the  flatute  of  habeas 
corpus.  Thcfc  forfeitures  here  inflifted,  do  not  (by  the  way)         * 
i)ring  this  ofEence  within  our  former  definition  of  felony ; 
bcSng  infli£ied  by  particular  flatutes,  and  not  by  the  common 
law.     But  fo  odious,  fir  Edward  Coke  adds,  was  this  offence 
oi praemunirif  that- a  man  that  was  attainted  of  the  fame 
might  have  been  ilain  by  any  other  man  without  danger  of 
law :  becaufe  it  was  provided  by  law  ''^  that  any  man  might 
do  to  him  as  to  the  king's  enemy ;  and  any  man  may  lawfully 
kill  an  enemy.     However,  the  pofition  itfelf,  that  it  is  at  any 
time  lawful  to  kill  an  enemy,  is  by  no  means  tenable  :   it  is 
fimly  lawful,  by  the  law  of  nature  and  nations,  to  kill  him  in 
the  heat  of  battle,  or  for  ncceflary  fclf- defence.     And  to  ob- 
viate fuch  favage  and  miftaken  notions  ',  the  ftatute  5  Eliz. 
.  c,  \*  provides,  that  it  (hall  not  be  lawful  to  kill  any  perfon   ' 

*  See  book  I.  cb.  4,  ^  St'at.  15  E4w.  Iff   ft.  5.  <.  %%V 
<   s  I  Aft.  it^w                              *  Bfo.  ^r.  r,  iwtutf  196. 

•  I  Bulft.  199. 
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attainted  lA  a  praemnmre^  any  law,  ftatutc,  opinion,  or  ex* 
pofition  of  law  to  the  contrary  notwithftandipg.  But  ftifl 
fuch  delinquent,  though  protefted  as  a  part  of  the  public 
from  public  wrongs,  can  bring  no  adlion  for  any  private  in- 
jury, how  atrocious  focver,  being  fo  far  out  of  the  protcftion 
of  the  law,  that  it  will  not  guard  his  civil  rightS|  nor  remedy 
any  grievance  which  he  as  an  individual  may  fuflPer.  And  no 
man,  knowing  him  to  be  guiUy,  cau  with  Ikfety  give  hinn 
comfort,  aid,  or  reliefs  (6). 

y  I  Hawk.  P.  Q*  55, 


(6)  The  terrible  penalties  of  a  praemumre  arc  denounced  by  a 
great  variety  of  ftatutes,  yet  profecutions  upon  a  praemumre  arc 
ttnheard-of  in  our  courts.  -* 

There  is  only  one  inftancc  of  fuch  a  profecution  in  the  State 
Trials,  in  which  cafe  the  penalties  of  a  praemunire  were  iB&'fted 
upon  feme  perfons,  for  refufing  to  take  the  oath  of  allegiance  in 
ttc  reign  of  Charles  the  feponc}.     J£ar^.  Su  Tr.  z  vol.  463.^ 
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CHAPTER,  TH?   NTNTH« 

I 

OP  MISPRISIONS  AND  CONTEMPTS, 

AFFECTING     THE    KING     AND 

GOVERNMENT* 


THE  fourth  fpecies  of  offences  more  Imnvedmuly  againft 
the  king  and  government^  are  intitled  miiprifiona  and 
contempts. 

M)SFRisiOKS  (a  term  derived  from  the  old  French,  mefpris^ 
a  negle£t  or  contempt)  are,  in  the  acceptation  of  our  law^ 
generally  underftood  to  be  all  fuch  high  offences  as  are  under 
ihe  degree  of  capital,  but  nearly  bordering  thereon  :  and  it 
is  faid,  that  a  mifpriCon  is  contained  in  every  treafon  and 
felony  whatfoever ;  and  that,  if  the  kingfo  pleafe,  theoffen** 
der  may  be  proceeded  againft  for  the  mifprifion  only  '.  And 
upon  the  fame  principle,  while  the  jurifdi£lion  of  the  ftar- 
chamber  fubfifted,  it  was  held  that  the  king  might  remit  a 
profecution  for  treafon,  and  caufe  the  delinquent  to  be  cen- 
fured  in  that  court,  merely  for  a  high  mifdemefnor :  as  hap^ 
pened  in  the  cafe  of  Roger  earl  of  Rutland,  in  43  £liz.  who 
was  concerned  in  the  earl  of  £ffex's  rebellion  ^«  MifpriGons 
are  generally  divided  into  two  forts ;  negative,  which  confift 
in  the  concealment  of  fomething  which  ought  to  be  revealed; 
and  pofitive,  which  confift  in  the  cpmmi(Eon  of  fomething 
which  ought  not  to  be  done. 

**  Ycarb.  %  Ric,  III.  lo-  Staundf.  P.  C.  ^  Hudfon  of  the  court  of  (lir-clian- 

37.^    Kd.  71.     1  Htl.  P.  C.  374.     I      ber.    MS,  in  Muf,  Brit. 
Hawk.  P.  C.  55,  c6. 
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I.  Of  the  fir  ft,  or  negative  kind,  is  what  i$  called  mj/^rjfion 
cftrea/on;  cohnfting  in  the  bare  knowlege  and  concealment 
of  treafon,  without  any  degree  of  affent  thereto :  for  any 
aflent  makes  the  party  a  principal  traitor;  as  indeed  thecoa* 
cealment}  which  was  conftrued  aiding  and  abetting,  did  at 
the  common  law :  in  like  manner  as  the  knowlege  of  a  plot 
againft  the  ftate,  and  not  revealing  it^  was  a  capital  crime  at 
Florence  and  odier  ftates  of  Italy  ^.  But  it  if  now  enafi^d 
by  the  ftatute  i  &c  z  Ph.  &  Mar.  c.  lo.  that  a  bare  conceal- 
ment of  treafon  fhall  be  only  held,  a  nciifpriCon.  This  cofi* 
cealmcnt  becomes  criminal,  if  the  party  apprized  of  the  trea- 
fon does  not,  as  foon  as  conveniently  may  be,  reveal  it  to 
fome  judge  of  aflife  or  juftice  of  the  peace  ''^  But  if  there  be 
any  probable  circumftances  of  aflcnt,  as  if  one  goes  to  a  trea* 
fenable  meeting,  knowing  before*iiand  that  a  conrpiracy  is 
intended  againil  the  king ;  or,  being  in  fuch  company  oi^e 
by  accident,  and  having  heard  fuch  treafonable  confpiraoy, 
meets  the  fame  company  again,  and  hears  more  of  it,. but 
conceals  it ;  this  is  an  implied  aflent  in  law,  and  make$  th^ 
concealer  guilty  of  aftual  high  treafon  ^. 

There  is  alfo  one  poGtive  mifpriGon  of  treafon,  create4 
fo  by  act  of  parliament.  The  ftatute  13  Eliz.  c.  2.  ena£ls, 
that  thofe  who  forge  foreign  coin,  not  current  in  this  king- 
dom, their  aiders,  abettors,  or  procurers,  fhali  all  be  guilty  of 
mifprifion  of  treafon.  For,  though  the  law  would  not  put 
foreign  coin  upon  quite  the  fame  footing  as  our  own  j  yet, 
if  the  circumftances  of  trade  concur,  the  falfifying  it  may  be 
attended  with  confequences  almoft  equally  pernicious  to  the 
public  \  as  the  counterfeiting  of  Portugal  money  would  be  at 
prefent :  and  therefore  the  law  has  made  it  an  offence  juft  be- 
low capital,  and  that  is  all.  For  the  punifliment  of  mifpri- 
fion of  treafon  is  lofs  of  the  profits  of  lands  during  J^fc, 
forfeiture  of  goods,  and  imprFfonnient  during  life '.  Which 
total  forfeiture  of  the  goods  was  originally  infliAed  whiliB 

«  Cujcciard.  Ilia.  b.  3  ^  13,  •  i  Hawk.  P4  C.  56. 

*  I  Hal.  l\  C,  37Z.  '  I  Hal,  P.  C.  374. 
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^e  offence  amounted  to  principal  treafon,  and  of  cgviiff  in- 
cluded in  it  a  felony^  \>y  the  common  law;  and  therefor^  is 
no  exception  to  the  general  rule  laid  down  in  ?  fonner 
4:hapter  <,  that  wherever  an  offence  is  punifhed  by  fach  total 
forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  ftlony  is  alfo  the  concealment  of  a  felony 
which  a  man  knowsj  but  never  aflented  to;  for  if  he  ailent- 
^ed,  this  makes  him  either  principal  or  acceflbry.  And  the 
punifhmcnt  of  this,  in  a  public  ofliceri  by  the  ftatute 
Weftm.  I.  3  £dw.  \.  c.  9.  is  imprifonment  for  a  year  and  a 
day  i  in  a  common  per£bn,  imprifonment  for  a  lefs  difcretion- 
ary  time  \  and,  In  both,  fine  and  ranfom  at  the  king's  plea- 
fure :  which  pleafure  of  the  king  muft  be  obferved,  once  for 
alJ,  not  to  fignify  any  extrajudicial  will  of  the  fovereign, 
but  fuch  as  is  declared  by  his  reprefentatives,  the  judges 
}n  his  courts  of  juilice  \  *^  voluntas  regis  in  curiae  non  tm 
.<<  camera  **." 

.  Thbre  is  alfo  another  fpecies  of  negative  mifprifions : 
namely,  the  concealing  of  treafure-trove^  which  belongs  to  the 
king  or  his  grantees  by  prerogative  royal  t  the  concealment 
,of  which  was  formerly  puni(hable  by  death  ^  \  but  now  only 
by  fine  and  imprifonment  i. 

It.  Misprisions,  which  are  merely  pofitive,  are  generally 
denominated  contempts  or  high  mifdemefnors  s  *of  which 

I.  The  firft  and  principal  is  the  mal^adminijlration  of 
fuch  high  o£Bcers,  as  are  in  public  truft  and  employment* 
This  is  ufually  punifiied  by  the  method  of  parliamentary 
impeachment :  wherein  fuch  penalties,  (hort  of  death,  are 
inflided,  as  to  the  wifdom  of  ^he  houfe  of  peers  (hall  feem 
proper  \  confiding  ufually  of  baniftiment,  imprifonmenl;9  fines> 
or  perpetual  difabiUty,    Hitherto  alfo  may  be  referred  th^ 

>  See  pag.  94.  '  Glanv.  /.  i.  c.  i» 

*  I  Hal.  P.  C.  375«  ^  3  '«ift*  «33- 
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offence  of  imbe%%lwg  the  public  motiey^  called  among  the  Ro- 
mans peculatusj  which  the  Julian  law  punifhed  with  death  in 
ft  tnagiftrate,  and  with  deportatibn,  or  banilhmentj  in  a  pri- 
vate perfon  ''•  With  us  it  is  not  a  capital  crime,  but  fubjefls 
the  committer  of  it  to  a  difcretlonary  fine  and  imprifonment. 
Other  mifprlfions  are,  in  general,  fuch  contempts  of  the 
executive  magiftrate,  as  demonftrate  themfelves  by  fomc 
arrogant  and  undutiful  behaviour  towards  the  king  and 
government,    Thefe  arc 

'2.  Contempts  againft  the  Vxn^s  prerogative.      As,  by 
refufing  to  alTift  him  for  the  good  of  the  public ;  either  in  his 
councils,  by  advice,  if  called  upon  ;  or  in  his  wars,  by  pcr- 
fonal  fcrvicc  for  defence  of  the  realm,  againft*  a  rebellion  or 
invafion  *.     Under  which  clafs  may  be  ranked  the  neglecting 
to  join  tlic  pcjfecomitutusy  or  power  of  the  county,  being  there^  ' 
unto  required  by  the  fheriff  or  juftices,  according  to  the 
flatute  iHen.V.  c.  8.  which  is  a  duty  incumbent  upon  iall  that 
are  fifteen  years  qf  age,  under  the  degree  of  nobility,  and  able 
to  travel'*.     Contempts  againft  the  prerogative  may  alfo  be,  - 
by  preferring  the  interefts  of  a  foreign  potentate  to  thofc  of 
OUT  own,  or  doing  or  receiving  any  thing  that  may  create  an 
yndue  influence  in  favour  of  fuch  entrinfic  power  \  as,  by. 
taking  a  penfion  from  any  foreign  prince  without  the  confent 
of  the  king  ".  Or,  by  difobeying  the  king's  lawful  commands  5 
vhcth^  by  writs  iffuing  out  of  his  courts  of  juftice,  or  by  a 
fummons  to  attend  his  privy  council,  or  by  letters  from  the 
king  to  a  fubjeft  commanding  him  to  return  from  beyond  the 
feas,  (for  difobedience  to  which  his  lands  (hall  be  fcifcd  till 
he  does  return,  and  himfclf  afterwards  punilhcd,)  or  by  his 
writ  of  ne  exeat  regnum^  or  proclamation,  commanding  the: 
fubjeft  to  ftay  at  home  *.    Difobedience  to  any  of  thefe  com- 
mands is  a  high  mifprifion  and  contempt ;  and  fo,  laftly,  is 
difobedience  to  any  aft  of  parliament,  where  no  particular 
penalty  is  afligned ;  for  then  it  is  punifhable,  like  the  reft  of 

*  Infi  4.  I».  9.  "3  ^n<*-  '♦4« 

>  J  Hawk.  P.  C,  59.  »  See  V«l.  I.  pag.  a,66, 

'.«>L4inb   Elr.  315. 
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thefc  contemptSi  by  fine  and  imptifonme&ty  at  the  difcredoa 
of  the  king'«  courts  of  juflicc  p. 

3.  Contempts  and  mifprifions  againil  the  king's  perfin 
and  government^  may  be  by  fpcaking  or  writing  againft  thcm^> 
curfing  or  wiihing  him  ill,  giving  out  fcandalous  ftories  con- 
cerning hini|  or  doing  any  thing  that  may  tend  to  Icflen  him 
in  the  efteem  of  his  fubje£tS|  may  weaken  his  government,  or^ 
may  raife  jealoufies  between  him  and  his  people.  It  has 
been  alfo  heldano^ence  of  this  fpecies  to  drink  to  the  pious 
memory  of  a  traitor;  or  for  a  clergyman  to  abfolve  pqrfons 
at  the  gallows,  who  there  pcrfid  in  the  treafons  for  which 
they  die :  thefe  being  a£ts  which  impliedly  encourage  rebel- 
lion. And  for  this  fpecies  of  contempt  a  man  may  not  only 
be  fined  and  imprlfoned,  but  fu/Fer  the  pillory  or  other  in- 
famoua  corporal  puniOiment^:  in  like  manner  as»  in  the 
antient  German  exppire,  fuch  perfons  as  endeavoured  to  fow 
fedicion,  and  difturb  the  public  tranquillity,  were  condemned 
to  become  the  objects  of  public  notoriety  and  derifion,  by 
carrying  a  dog  upon  their  flioulders  from  one  great  town  to 
aiMUher.  The  emperors  Otho  I.  and  Frederic  Barbai;ofra 
infli£led  this  punifliment  on  noblemen  of  the  higheil  rank  ^ 

4,  Contempts  againft  the  king's  titie^  not  amounting  to 
treafon  ox  praemunire^  axe  the  denial  of  his  right  to  the  crown 
in  commoa  and  unadvUcd  difcourfe ;  for,  if  it  be  by  advifcdly 
fpeaking,  we  have  feen '  that  it  amounts  to  a  praemunire. 
This  hcedlefs  fpecies  of  contempt  is  however  puniftied  by 
our  law  with  fine  and  iinprifonmeut.  Like  wile  if  any  per* 
Jfon  fhall  in  any  wife  hold,  afTirm,  or  maintain,  that  the  com- 
mon laws  of  this  realm>  not  altered  by  parliament,  ought  not 
to  direct  the  right  of  the  crown  of  England ;  x\\h  is  a  mif- 
demefnor,  by  ilatute  33  Eliz.  c.  i,  and  punKhablc  with  for- 
feiture of  goods  and  chattels.  A  contempt  may  alfo  arife 
from  refufing  or  neglefling  to  take  the  oaths,  appointed  by 
itatute  for  the  better  fccuring  the  government ;    and  yet 

P  1  Hawk.  P.  C.  6q.  •  MoJ.Un.  Mia.  xxix  %l  XX9. 

«  LHd,  »  See  pa<.  ^i. 
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aCHng  in  t  j^tiblrc  office,  placre  of  truft^  or  other  c^ipacity,  for 
which  the  faid  oaths  are  required  to  be  taken ;  viz^  thofe  of 
allegiance,  fupremacy,  and  abjuration  ;  which  mud  be  taken 
#khhi  (ii  calendar  months  after  admiflion.  The  penahie» 
for  this  contempt,  infliacd  by  ftatute  i  Geo.  I.  ft.  2.  c.  1 3. 
ite  very  little,  if  an^  thing,  fliort  of  thofe  of  a  praemunire  : 
being  an  incapacity  to  hold  the  faid  offices,  or  any  other ;  to 
profecute  any  foit  j  to  be  guardian  or  executor;  to  take  any 
legacy  or  deed  of  gift ;  and  to  vote  at  any  eleAion  for  linem- 
bers  of  parliament :  and  after  conviAion  the  offender  (halt 
alfo  forfeit  500/.  to  him  or  them  that  will  fue  for  th^  fame  ( 1 ). 
Members  on  the  foundation  of  any  college  in  the  two  uni- 
Irerfities,  who  by  this  ftatute  are  bound  to  take  the  oaths^ 
muft  alfo  regifter  a  certificate  thereof  in  the  college  regifter, 
within  one  month  after ;  otherwife,  if  the  ele£tors  do  not 
remove  him,  and  ele£l  another  within  twelve  months,  or 
after,  the  king  may  nominate  a  perfon  to  fucceed  him  by  hi^ 
great  feal  or  iign  manual.  Befides  thus  taking  the  oaths  for 
offices,  any  two  juftices  of  the  peace  may  by  the  fame  ftatute 
fummon,  and  tender  the  oaths  to,  any  perfon  whom  they 
(hall  fufpe£t  to  be  difaffe£hed ;  and  every  perfon  refufing  the 
fame,  who  is  properly  called  a  non-juror,  ihall  be  adjudged 
a  popifh  recufant  convi£l,  and  fubjefl  to  the  fame  penal- 
ties that  were  mentioned  in  a  former  chapter^ ;  which  in  the 
end  may  antoant  to  the  alternative  of  abjuring  the  realm,  or 
fuflTering  death  as  a  felon  (a). 

J,  Contempts  igatnft  the  king's  palaces  or  eoarfs  o/juj^ 
ttce  have  been  always  looked  upon  as  high  mifprifions  :  and 
by  the  antient  law,  before  the  conqueft,  fighting  in  the 
iing's  palace,  or  before  the  king's  judges,  was  t)unifhcd  with 
deaths  So  too,  in  the  old  Gothic  conftitution,  there  wcr^ 
many  places  privileged  by  law,  quibuj  mnjor  rcvetentia  et  fe* 

*■  See  pag .  55*  ^  3  Inft.  140.  LL.  AiureJ,  cafm  7»  &  34. 

__r    __^ .  ^  I         III  -        -  ■  ■    ■     — . -^—^ — . ■  ■    ■-      .  » 

(1)  See  pag,c  59.  note  3.  (2)  Sec  page  116.  note  1. 
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cufitas  debetur^  ut  tetrlpla  ti  judicia^  quae  fmiia  haMoHtur^ 
^'Hittn  it  aula  tegis ^^^-^demque  locus  qmlihet  praefente  tfut 
odifetrtdMi  rege  *.  And  at  prefent^  with  us,  by  the  ftatute 
33  Hen.  Vlil.  c.  12.  malicious  ftriking  in  the  king's  [  125  ] 
palace,  wherein  bts  royal  perfon  refidesj  whereby  blood  i$ 
dtawni  is  punifhable  by  perpetual  imprifonmenti  and  fine  at 
the  king's  pleafure;  and  alfo  with  lofs  of  the  offender's  right 
hand,  the  fokmn  execution  of  which  fentence  is  prefcribed 
in  the  ftatutet  at  length  (3). 

BiiT  Jhiling  in  the  king's  fup^rior  courts  of  juftice,  in 
Weftminfter-hall,  or  at  the  aflifes,  is  made  dill  more  penal 
than  even  in  the  king's  palace.  The  reafon  feems  to  be, 
ibat  thdfe  courts  being  antiently  held  in  the  king's  palace^ 
and  before  the  king  himfelf,  ftriking  therp  included  the 
former  contempt  againft  the  king's  palace,  and  fomething 
tiiote;  viz»  flie  diftdrbance  of  public  juftice.  For  this  rea- 
ibn,  by  the  antiftht  common  law  before  the  'conqucft'', 
ftriking  in  the  king's  courts  of  juftice,  or  drawing  a  fwotd 
therein^  Was  a  capital  felony :  and  our  modern  law  retains 
fd  much  6i  the  antietlt  feverity  as  only  to  exchange  the  lofs 

■^  Stiernh*  dtjurt  Goth,  /.  3.  r.  3. 

'*  LL,  Jnat,  c*  6*  LLb  Camtt.  c.  56*      LL,  Ahred,  r.  7.  « 

\ 

(f  )  Mr.  Ha^gfRfe  bal  given  in  the  nth  vol.  of  the  State  Trrds, 
p.  16.  ao  cxtrad  from  Stowe's  Anoals,  containing  a  very  curious 
account  of  the  circumftanccs  of  the  trial  of  fir  Edmund  Knevet, 
who  wad  prpfecutcd  upon  this  ftatute,  fopn  after  it  was  eoadled  : 
**  for  which  offence  he  was  not  onely  judged  to  loofc  his  hand,  but 
<*  alfo  his  body  to  remain e  in  prifdn,  and  his  lands  and  goods  at 
**  the  king's  pleafure.     Then  the  faid  fir  Edmund  Knevet  deCred 
«*  that  the  king,  of  hi9  benigne  grace,  would  pardon  him  of  his 
^  right  hand,  and  take  the  left : .  for  (quoth  he)  if  my  right  he 
«*  fpared,  I  may  hereafter  doe  foch  good  fcrvice  to  his  grace,  as 
<<  (hall  pleafe  him  to  appoint.     Of  this  fubmiflion  and  requeft  the 
^*  jufticcs  forthwith  informed  the  king,  who  of  his  goodncfs,  con- 
<*  (idering  the  gentle  heart  of^the  faid  Edmund,  and  the  good  re- 
<^  port  of  lords  and  ladies,  panted  him  pardon,  that  he  fhpuldloofe 
*'  neither  hand,  land,  nor  goods,  but  (hould  go  free  at  hbertyl" 

of 
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oir  life  for  tfie  lofrof  die  cdfefitfing  ISmh.    ¥lMlfeit  a  IbHkc 
•r  blow  in  fuch  a  court  t>f  jtsffieei  wlKAer  fafedd  be  iiMii^^ 
or  not,  or  even  affiulring  a  judge  itiiiig  in  the  eoiift>  by 
drawing  a  weapons 'vithoitt  atiy  blow  ftrock^  &r'^fdtiA«bte^' 
^ith  the  l6f$  of  the  iigfat  fiand^  hnprifonaent  fbt  Rfe^  and 
forfeiture  of  goods  and  chattelSi  and  ofthe  "profit  of  tA^ 
lands  during  life  "-     A  r^ctte  alfo  of  a  prifoner  fhd&ttnj  ot 
the  faid  courts,  witKoot  ftrilnng  a  blow,  is  pfUiiiflM*d~wM|s> 
pjrpetual  Imprifontnent,  and  forfeiture  of  gooda^  b^-of  ibt. 
profits  of  lands'  during  Kfe  ^ :  being  looked'  upon  ^06  an-  0|^ 
fence  of  the  fame  natum  with  the  lall;  btitoaifyaa  tiO^UoW: 
18  a£lually  given,  the  aniputauon  of  t;he  hand  i$  excufed* 
For  the  like  reafon  an  afiray,  or  riot,  near  t^eNfaid  rourts, 
but  out  of  their  a£lual  view,  is  puniflied  only  with  fine  and 
imprifonment  ** 

f  126  1  Not  only  fuch  as  are  guilty  of  an  adtaal  violence,  but  of 
thr^a^ning  or  repraachful  words  to  ^hy  J.adge  fitting  in  'th<5' 
amvtSf  are  guilty  of  a  high  mifprifion,  and  hs^e  been,  pu-* 
tliflied  with  forge. fin^^,.  inqprifovmient,  ^  co^pqral  {mni(h* 
mest^  Andi  eiven  ia  Jb4  laferior  $^u|rta  of  t;he^ing^  an 
afitay,  or  Qontemptuous  behairiour,  is  puniAabie  wi^i  ^ .fine, 
by  the  judges  there  fitting;  as  by  the  fix  ward  ia  a  eoMMeet, 

o^the■like^   ' 

-•**•<•  1 1  •* 

^  tiKsWisEaff  fuch,  as-  2ft  gulhy  of  ^njioftknavm  iatAt* 

nicnt.  to  thofe  wlio  are  immediately  under  the  proc^ion ><^ 
a  couf  t  ot  jurtice;  are  ptinithaWe  by  ftic  atid  imprifironient  t 
as  if  a  man  affauhs  or  threatens  his^'aflviriaryfoi  fcnng  Wm, 
a  counfclior  or  attorney  for  being  employed  againft  him,  a 
juror  for  his  vcrdift,  or  a  gaoler  or  other  minifterial  officer 
for  keeping  him  in  cuftody,  and  properly  executing  his 
duty ' :  which  offences,  when  they  proceeded  farther  than 
bare  threats,  were  punilhcd  in  the  Gothic  conftitutlons  with 
exile  and  forfeiture  of  goods  *.  . 

X  Staund.  P.  C.  38.  3  Inft.  140, 14.1.  *  I  Hawlc.  P.  C.  $%, 

f  I  Hiwk.  P.  C.  57,  *  3  'nft-  M^  «4*»  . . 

«  Cro.  Car.  373.  •  d  itiaah,  de  jure  Gaihi ^  ^  /.  3- 

•  Jkid.  5»3«  t 
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JaUT^ti  t»  eodeaTOiur  to  diffiade  a  witads  from  giTing 
cridcace  i.  to  dUclofe  an  examination  beforp  the  privy  coun* 
cil|  Of,  to  advii^  a  prtfi>ner  to  ftand  mute  (all  of  which 
ait  impediocntft  of  juftice) ;  are  high  miTpnlioiis,  and  con- 
tempts of  the  4ing*a  courts,  and  ponilhable  hj  fine  and  im*, 
^fbnnent.  And  antiently  it  was  held,  that  if  one  of  the 
grand  jury  dii«k)fed  to  Any  pcrioa.iodi^^ed  the  evidence  thait 
appeared  apinft  him,  be  was  thereby  made  accelToty  to  the 
offence,  if  felony  i  and  in  treafon,  a  pdncipal.  And  at  this 
day  it  is  agreed*  that  be  ia  guilty  of  a  high  mifprifion%  and 
liable  to  be  find  and  imprifoned '  (4). 

*  See  Bar.  an.  17  Aflf.  pi.  44.  ^  4.  fol.  1 38* 
'  1  Hawk.  P.  C.  59. 


"'  (4)  A  few  jem  ago  at  York  a  gentleman  of  the  grand  jury 
fajpard  a  witncfs  fwcar  in  courts  upon  the  trial  of  a  prifoner, 
<iircc\ly  contrary  to  the  evidence  which  he  had  given  before  the 
grand  jury.  He  immediately  communicated  the  circumftaoce  to 
the  judge,  who»  upon  confuhing  the  judge  in  the  othor  coutty 
\vas  of  opinion  that  paUic  juftice  in  this  cafe^requtred  that  the. 
evidence  which  the  witncfs  had  giftn  before  the  grand  jury  ^ottid 
W  difctofed^  and  the  witneft  was  comniitted  for  porjury  feo  be  tried 
upon  the  teftimony  of  the  gentlemen  of  the  grand  jury*  It  WM 
held  the  objc6i  of  this  concealment  was  only  to  pieveot  the 
teftinony  fHoduced  before  them  from  being  countera&ed  by  fub- 
oraatioa  «iF  perjury  9a  the  part  of  the  pcrfopi  againft  whom  Mils 
weie  found.  This  ia  a  privilege  which  may  be  waived  by  th^ 
cj#«n.    $fi0  pf  g03*  (tu  If)  t^y 
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CHAPTER    THI    TEITTH. 

or    OFFENCES    jigainst    PUBLIC 

JUSTICE. 

THE  order  of  our  diftributioQ  will  next  lead  as  to  take 
into  confideratxon  fudi  crimes  and  mifdemefnors  a 
more  efpecially  afFcft  the  common^iveaith^  or  public  polity  of 
the  kingdom :  which  however,  as  well  as  thofe  which  arc 
peculiarly  pointed  againft  the  lives  and  fccurity  of  private 
fubj<:£ls,  are  alfo  ofFcucca  againft  the  kin^,  as  the  pater^ 
familiits  of  the  natipn  :  to  whom  it  appertains  by  hisxvgalof* 
ficc  to  proted  the  community,  and  each  indrvidual  therein, 
from  every  degree  of  iujurious  violence,  by  executing  thofe 
laws,  which  the  people  themfelvcs  in  conjunfkion  with  him 
have  enabled;  or  atieaft  have  confented  to,  by  an  agreement 
either  expie&ly  made  in  the  perfons  of  their  reprefentatives, 
or  by  a  tacit  and  implied  coiifent  prefumed  ami  proved  hj 
immemorial  ufage. 

• 
The  fpecies  of  crimes,  which  ^'e  have  now  before  tt8,.i« 

fubdivided  into  fuch  a  number  of  ii}ferior  and  fubordinate 

claiTes,  that  it  would  much  (ixceed  the  bounds  of  uu  elem<^iw 

tary  treatife,  and  be  infupportably  tedious  to  the  reader,  were 

I  to  examine  them  all  minutely,  or  with  any  degree  of  criti-- 

cal  accuracy.     I  lliall  therefore  conline  myfclf  principally  to 

general  detinitious  or  defcriptions  of  this  great  variety  of 

offences,  and  to  the  punifliments  inflicted  by  law  for  each 

particular  offence  ;  with  now  and  then  a  few  incidental  ob- 

fervationQ  t    referring   the  ftudcnt  for  more  particulars  to 

other  voluminous  authors^  who  have  treated  of  thefe  fubje^fls 

1      '  With 
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with  greater  preci6on  and  more  in  detail,  than  is  confident 
with  the  plan  of  thefe  commentaries. 

Thb  crimes  and  mifdcmefnotis  that  more  efpeciaily  affe£l 
the  common-wealth,  majr  be  divided  into  five  fpecies ;  viz. 
offences  againft  public yi^/V^,againft  the  public pMr^y  againft  r  128  1 
public  iraJe^  9gainft  the  public  heaifi,  and  againft  the  public 
potice  or  oecommy  :  of  each  of  which  we  will  take  a  curfory 
view  in  their  order, 

• 

First  then,  of  offences  againft  public  ju/lice :   fome  of 
which  are  felonious,  whofe  punifliment  may  extend  to  "Seath ; 
Qthcra  only  miidemefn^rs.     I  (hall  begin  with  tholb  that  are 
moft.  penal,  and  defcend  gradually  to  fuch  as  are  of  lefs' 
malignity. 

X.  iMfiBzzLiNG  or  Vacating  reeardst  or  faUifyIng  certain 
other  pcoccedings  in  a  court  of  judicature,  is  a  felonrous  of<* 
feafie  againft  public  juftice.  It  is  enaAed  by  ftatute  8  Hen. 
VI.  c.  ii»  that  if  any  clctk,  or  other  perfon,  (hall  wilfolly 
take  away,  withdraw,  or  avoid  any  record,  or  procefs  in  the 
'tuQajior  courts-  of  juftice  in  Weftminfteiwhsdl,  by  reafon 
vhermf  the  judgment  (hall  be  reverfed  or  nor  take  ^Wc£k*f  it 
fiiall  be  felony  not  ot>ly  in  thafprincipal  a£lors,  but  alfo  in  their 
procurers  and  abettors.  Affdnhis  may  be  tried  either  in  the 
king's  bench  or  common  pleas,  by  a  jury  de  medietate  {  half 
cifficers  of  any  of  the  fuperior  courts,  and  the  other  half 
common  jurors.  LikewSfe  by  ftatufe  li  Jac.  I.  c.  25. 
to  acknowledge  any  fine,  recovery,  deed  enrolled,  ftatute,  re- 
cognizance, bail,  or  judgment,  in  the  name  of  another  per-' 
foil  not  prfvy  to  the  fatne,  is  felony  without  benefit  of  clergy. 
Which  law  extends  only  to  proceedings  in  the  courts  them- 
fetves^  but  by  ftatute  4  W.  &  M.  c.  4.  to  perfonate  any 
.  other  perfon  (as  bail)  before  any  judge  of  aflize  or  other  com« 
mi(&oner  authprized  to  take  bail  in  the  country,  is  Hio  feloriy. 
For  no  man's  property  would  be  fafe,  if  records  might  be 
fupprefled  or  falGfied,  or  perfons  names  be  falfely  ufurped 
in  courtSi  or  before  their  public  officers. 

La  a.  To 


"If*  Pu.BXtc    '  BoojcIAT. 

a*  To  prevent  ftbnfiss  bf  tlie  cpctoafive  fQiiier»:  wUsh  the 
law  is  obliged  to  repofe  in  gtobob  ttiSieiiiAed.'by.ftatiirc 
14  £dw.  III.  c.  10.  that  if  any  gaol^  by  too' great  durefs  of 
imprifonm^t  triates  any  frtfetttr^  ^li^Hi  katb1lk#ar4|  be- 
[  1 39  j  (tome  an  appr$^9er  «r  an  appdhr  agn't ntt  fcts  wttt  $  ttxatfri,  #4  wid 
flMiU  fee  hereafter,  to  tc^^uiis  an<i  torli  eH4)eti<^  agaitifr  foMe- 
other  perfon  *,  it  is  felon^  ii^  th«  gaoler.  Fotf^  ft&  fir  Bdward 
^  s.  poke  obferves  S  it  is  net  laMtfiil  fo  hiduoe  of  eMte  any  man 
even-to  ft  jisft  aceufation  of  another^  mucii  Ipfito^do  it  bf 
ditrefe  ofimpriimmenti  and  lead  0^  all' by  a  ga^r^.to 

whom  the  prifoner  19  cominltted  £dt  CiSe  dtt{tody/ 

♦  »*•••         •   •»  •  .  - .  •  '  *     '  ■  .  •■ 

;.  A  ^Mii2>  offence  againft  publk  juftiee  ii  «^d^M^  cte 
exe^^nr  t^T  Izwf d  'procrfs^ '  This  i4  at  all  imle»  aA  ^Amoe 
of  ft  vety  InghMHtid'  pMfuhif  caioua  natnte  9  fam  more  ytatioo^ 
larly  fo,  whenk  if  sm  dbftrufUoa  oEatt  frrettnpon  criminal 
pvoctil&v    Afid  ft  hatb.bcen.iin^deB,.thcu:diep8rty»oppb6i^ 
fuchirreft  bfeoenKB  dieiBby'{tofWcr/v.^f«nMw;;thaais^'eni^ 
ceilbty  in  £0(0x^9  and  a  fsrindpalun^Ugb^cfaltfifh    %n»; 
n)|)Tly  one  o£>th9  gfcateft  obSnidbifiik  torrpvUk  juAioe^jbothf 
of  tfae<:ivU  «iid>cdiiiiii«i  kind,.,  was.  the  muMtttko^lirttcaioUi 
cd  ^piWiUged  'f  Ia4i0i,  whore  indigent  perfona  aflcmbled  tAgtu 
tlH^  to  flicfcer;tlKni(iBhK8fron  jaftkae^  (dipscfadly  inliOfidon' 
and  Simlhwaii^)  ciador.tiie.«p»Mxt^£  dieirfatfi^hoaaanv 
tienti'pa)aK«^  of  ahcrfzomi,  os  tbeJike^  :.aU  pfiwhidhrfano* 
tiniriediqT.hiit|ai^y:il0eJiinvir denmbOied^ «id  ^appwtuig cd 
any  {NMnftithcr€A9  ia  {M^^.t^ighly  pc;na)i,by  tb^&i^$f6(ft£Qg/. 
WiHi  KLiiC^.^^i  J>Gco>, L.  (N  ^,;  wd:  1  i:<J«Q.. L. ;<f» istg^ 
which  enadl,  that  pcriionr^pt^tngti^  4MK«tifit  J^ 
ccfs  in  fuch  pretended  ptivileged  places  within  the  bills  of 
morhgtt^i<flr  abuCngany  oAceriti  li|fa  endcgvmifaJtoeacecote 
btv  ddtf  the^ieSei,  fd  tbat^'hc  Vicicdvaw  bodttfv  lrRt,7 Aattibc; 
^iilty>^fc{eny/*aniS  tnii^kiAed  fol^  feraniytail^  awl^pidbttv^ 
iHiiflgui(h  jomib^  in  btllibcteiMg  k«i^^t  o^  ttiaMtttebir^bct^ 
^i^yuy,  Of  opp^fing  any^  procefs,  or  afiaultin^  aiid  abttfiqg 

^  %  Hattk.  Pi  C.  lit.  .  t^c  Savoy  ^  and  me  M'mt  in  SoucEwvk. 

,iiy  :^  (  .  any 


(«• 


:»; 


•ti|r  oftoir  cxfldiiing  or  ibr  luring  executed  the  laiiie,  fludl 
be  Mms  witlMttt  benefit  ci  dergy.. 

4|^  A3^  4^4|k  of  4  p<orfieifl  aitefted  ii^pefi  jciinuf^itl  prqeersf  by 
eMifg  tbe  yilgil^ee  ^  Ua  kecpei*  before  tweot  put  in  bal<i,       - , 
is  ^fcUb  aft  oSeoee  a^Uirft  pubiiQ  ;^»iftM;e»  9iq4  ^  P^y  bioifelf 
IB  (pmnUb^ble  by  .fine  or  knpf i(biii»cf»t  <*«    I)iu  tbeA)Ac^  per^ 
mjttmg  fucb«ibepm  eiUiof  by  utgUg^oee  or  cooniKaacej^  is  {  j^q  n 
jxmeh  flM>'e  culp^le  Uiiuitbio  prifQiKrii  tbe  MUwal  define  of 
liberty  fitaadiog  Itrffigly  i^  bii  bebalf,  tbo^glk^  be  ougbt  in 
ftridnefs  of  iaw  to  fiibmt  bimfeU  .quietly  to  cuftodys  till . 
cleared  by  the  due  courfe  of  jullice.    .  Officers  therefore 
wlioi  after  arreft»  mtligentlj  permit  a  feloA  to  cle^pfii  aic  aUb 
pnoiflMible  l^  fioe  * ;  but.  v^flmtarj  elcafiei,  by  cp^feat  ao4  * 
coooivfyirce  ^  the  officer^  are  a  flMcb  inorc  fedflua  offence : 
for  it  is  generally  agttxd  that  fuch  cfci^ei  ^mo^Mit  to  the 
fame  kind  of  offence,  .and. are  puniflbablc  in' the  fame  degree^ . 
as  tbe.offence  of  which  the  prifoQcr  ia  guikyi  and  for  which 
he  is  in  cuAody,  whether  tieaibni  felony,  or  tre^afs«    And 
tbi^  whether  he  were  afkually  comaoitted  to  gabl,  w  only 
uwkf  ai  hpx€  arveft  *•  Bat  the  officer  cannot  be  dbna  puniffied, 
till  the  wigifial  dehoifaent  faathi  adkuaUy  received  judgmeni  < 
or  been  attainted  upoavcrdi£i»  confeffion^  oreadawryt  of  ibe: 
crime  for  which  he  was  fo  cmrnmitteri  or  anrefted:  otlierwiftf .. 
it  -might  happen,  that  the  officer  might  be  pmnflied  £»  trea/ba  - 
or  felony,  and  the  perfon  arrefted  and  efcaping  might  turn 
out  to  be  in  innocent  man.    But^  before  ihe  eoiivickiou  of 
the  princif  afpartyj  the  officer  thus  negUAing  hi^  duty  may 
be  fined  and  Imprifoned  for  a  mifiieoufnor  K 

5*  fi&£ACH  of  prifon  by  the  offiender  l^mfelf^  when  con)- 
fliiitedfor  any  caulcy  was  fehxny  lit  the  commpn  law*^ ;  9^. 
cf  to  confpiring  to  break  it^  B^  this  fevcrity  is  mitiga|e4 
bf  ibe  ftaMe  dt  JrMnjf^i'tius  trifynam$  i  £4w.  U,  which 

*  a  Hm\u  P.  e.  ia».  «  i  Hal.  P.  C  %t^t  V    «  H«Htr 

•  J  Hil.  P.  C.  600.  P.  e.  i34>  5- 

'  1  Hal.  P.  C,  5J9.    a  H^wk.  P.  C        "^  i  Hai.  P.  C.  607. 
134.  ^      ^  B«a.  /,  3-  ^  ^  * 
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:ettii£b^  tliat  ^perfonfiiall  have  jndgtnent^of  life  or  member 

,  for  breaking  prifen,  unkfs  eommitted  for  feikie'capital  ofr 

-fence.     So  that  to  break  prifon  and  efcapci  when  lawfully 

Committed  for  any  treafanorfeldny,  remaim  (131  felony 'as  at 

'the  commoti^aw ;  and  to  brieak  prifon^  (whether  it^  be  the 

•coanty  gaol,  the  (lock€i>  or  other  uftial  place  of  fectirtty,)wben 

lawfully  confined  upon  any  other  ii^ferior  charge,  is  ftHl 

pufii(bable  as  a  high  mifd^ihefnor  by  fine  and  imprMbnment, 

For  the  Aatute,  whidi  ordains  that  fdch4>ffim€e  thtM  be  no 

[  '3^  3  longer  capital,  never  meant  to  exempt  it  entirely  from  every 

degree  of  punifhment  i. 

6.  Rescue  is  the  forcibly  and  knowingly  freeing  ano- 
ther from  an  arrcft  or  imprifonmcnt ;  and  it  is  generally  the 
fame  offence  itl  the  ftranger  fo  rcfcuing,   as  it  -would  have 
been  in  a  gaoler  to  have  voluntarHy  permitted  an  efcape.     A 
refctte  therefore  of  one  apprehended  for  felony,  is  felony ;  for 
treafon,  treafon  ;  and  for  a  mifdemefnor,  a  mifdemefnoralfo. 
But  here  likewife,  as  upon  voluntary  cfcapes,  the  principal  . 
muft  firft  be  attainted  or  receive  judgment  before  the  tefcuer 
can  be  punifhed  :  and  for  the  fame  reafon  \  becaufe  perhaps  in 
faft  It  may  turn  out  that  there  has  been  no  offence  committed''. 
By  ftatute  1 1  Geo.  II.  c.  26.  and  24  Geo.  11.  c.  40.  if  five 
or  more  perfons  affemble  to  refcue  any  retailers  of  fpirituous 
liquors,  or'to  affault  the  informers  againft  them,  it  is  felony, 
and  fubjefl  to  tranfpoftation  for  feven  yenrs.    By  the  ftatute 
16  Geo.  II.  c.  31.  to  convey  to  any  prrfoncr  in  cuftody  for 
treafon  or  felony  any  arn:\s,  inftrumcnts  of  efcape,  or  dif- 
guife,  without  the  knowlege  of  the  gaoler,  though  no  efcape 
be  attempted,  or  any  way  to  affift  fuch  prifoner  to  attempt  an 
efcape,  though  no  e(cape  be  a£tually  made,  is  felony,  and 
fubjefts  the  offender  to  tranfpbrtation  for  feven  years  :  or  if 
the  prifoner  be  in  cuftody  for  petit  larceny  or  other  inferior 
offence,  or  charged  with  a  debt  of  100/.  it  is  then,  a  mifde- 
mefnor,  punifliable  with  fine  and  imprifonmcnt.     And  by 
Ibveral  fpecial  ftatutes  \  to  refcue  or  attempt  to  refcue,  any 

.  y^  Hawk.  P.  C.  laS.     '  JI.c.aD.  (Deftroyin^  turnpikesA^.) 

^                      *  J  HaU  P.  C.  607.     Fb/1^.  J44r  19  Ceo.  II.  c.  34.  (Smuggling.)   a^ 

*  6  Geo.  T.  c  13.  (TnnfportatiooO  Geo.  II., c.  37.    (Murder.)    27  Ceo« 

i^Oeo.}.  €.22    (Black-aa.)  SG«>^  II.  c.  15.  (Blackad.) 

perfon 
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pcrfon  committed  for  the  oflBi&oea  enunmssitedaudiofe  sKfttfy 
18  Felony  without  benefit  of  cletgy }  and  to  i^ue^  or  dticitfpt 
to  refeiie,  the  body  of  a  felon  executed  for  mmdef,  is  &s^^ 
felonyi  ind  fnbjed  to  tranfportation  for  feven  yearsu  Naf,' 
even  if  any  perfon  be  charf^ed  wtthany  of  the  off^nce^againftr 
the  black«ad»  9  Geo«  I.  c.  22.  and,  bejng  repaired  by  oirder 
of  the  privy  council  to  {unrender-  himlelf ;  m^gleob  fe  4a  ft:^ 
for  forty  days,  both  he^  and  all  ihat  koovrkigly  'Cenceal^  aU>' 
abet.  Of  faccour  him»  are  felona  without  beue6tof  ckrgy. 


>••  t 


7.  Another  capital  oflfence  againft<  public  juftice  is  tH9[  13a  1 
returning  fiom  iranfportati^j  or  being  f«ien  at  large  in  Great 
Britain,  before  the  expiration  of  the  term  for  which  the 
offiender  was  ordered  to  be  tranfported,  or  had  agreed  to 
tranfport  himfelf.     This  is  made  felony  wrthotit  benefit  Of 

clergy  in  all  cafes,  by  (latutes  4  Geo.  I.  c.  k  r.  6  Geo.  I. 
c.  23,  16  Geo.  II.  c.  15.  and  8  Geo.  III.  c.  15.  as  is  alfo 
the  aflifting  them  to  efcape  from  fuch  as  are  conveying  them 
to  the  port  of  tranfportation  ( i ). 

8.  An  eighth  is  that  of  taking  a  reward^  under  pretence  of 
htlping  the  owner  tohh  Jlcien goods.  This  was  a  contrivance 
carried  to  a  great  length  of  villany  in  the  beginning  bf  thfc 
reign  of  George  the  firft :  the  confederates  of  the  fdons  thus 
difpofmg  of  llolen  goods,  at  a  cheap  rate,  to  the  owners 

('1 )  It  has  been  thought  that,  whrr?  a  convicl  has  been  par- 
doned upon  condition  of  tranfporting  himfelf  for  life  or  a  certain 
number  of  years,  if  he  did  not  comply  with  that  condition,  he  might 
be  remitted  to  his  original  fentencc,  and  in  fome  cafes  that  he  was 
fnbjc6t  to  no  other  punifhmcnt.  See  Lfach^x  Crown  Cafes ^  197. 
303.  But  the  %\  Geo.  IIL  c  ^(^,  feems  to  include  every  pofliblc 
cafe,  by  ena6\ing,  that  if  any  offender  (hall  be  ordered  by  the  court 
to  be  tranfported,  or  (hall  agree  to  tranfpoit  himftlf  on  certatA 
conditions,  either  for  life  or  any  number  of  years,  and  fliall  be 
afterwards  at  large  before  th^  expiration  of  the  term,  withput  law- 
ful caufe,  in  any  part  of  Great  Briuin  or  Ireland,  be  {ball,  being 
lawfuQy  convi^ed  thereof,  fiiffcr  death  wkhout  benefit  of -clergfyi 

L  4  themfelves. 


i^i  B  u  fci^ I  a:  .  Botffe  ly. 


ftwnwit  JonmhaiD  WiU J^di  «ader  faiin  a  wolUiifoipniad 
4^fy$  of  lUmrM.  itho  i^im^ghtia  aQ  their  fpoiistobim )  md 
^  Jkcft^  foflttf  pahiiti  oftee  for  wAoridg  them  to  tbe  owners 
A.Mf  pttfi^/.  TQrpfwrait.il^ch  audact^s  pmaioey  to  ibc 
winff|i|4*^^^6ai|^  rid^ftitiic  joftkei^  it  wm  co^ed  by  fts- 
imilB^^t  Gcch  li  jD,  1 1  A?  thai  wlitycr^  ibaH  hiluia  rew^d  «i»dtr 

ihc  Mctfi  .i»l»  ftole.tfamii  f   vn^ft  he  cauftd  f«Kh  -  ptiecip^l 
icloikiQ  be  sipptdieiided  and  brought  to  triali  and  alfo  gives 
.     evid^ce  agaiaft  iimmi  WUd^  ftitt^ofidiKling  in  hts-oM  pmc- 
ticci  \ra$  upon  this  ftatute  at  lail  convi^ed  and  e^ecutc4'^- 

P^  RSCBIVIKC  of  ftolen  goods,  knawh/g  ibem  ta  he  Jlden^ 
k  alfe  a  high  mirdemefnor  and  affront  to  public  juftice.  We 
bavc;  fcen  in  a  former  chapters  that  this  ofFencej  which  is 
only  a  mifdemefaor  at  common  law^  by  the  {|atute  2^4  T^^* 
jft  A!^  c,,9.  an4  5  Apq.  q,  ji^xniakes  the  pffi^ndcr  a^ce^ory 
tQ  the  ^eft  and  iFeloiij.  But  becapfe  tlie  9f:cefii^yr€^aDiiot \a 
general  be  l/ied,  unlefs  with  the  principal  or  after  ^be^priD* . 
fcipal  is  GOiivi&^>  ibe-iTOMiyera  hif  that  means  frequently 
el^sUd.jiiA^.  To  remedy  which,  it  is  enafibd  by  ftatftte 
I  Antu  c*  9u.md  5  Aim.  c  31.  Aat  fitch  receivers  ttfiiyfiUi 
be  ptoCecnted  fer  a  mifdemefnofv  and  poufhed  by  fine  and 
inptifoomeiit,  tjiough  the  principaFfelon  be  n^ft  before  takeh 
r  j«^  Tfo  as  to  be  profecutcd  and  convided.  And,  in  cafe  of 
receiving  ftolen  lead^  iron^  and  certain  other  metals^  fuch 
offsnceis  by.ttatute  2^GcqAX,  c.  jq.  punifliaUeby  tranf- 
DortatioA  for  fourteen  years  \  So  thatnow  the  profecutor  has 
two  method^  ia  his  chqpce  i .  ^jjbcr  tQ  B wife  ^bf  r«cciy eis  fyv 
the  mifdeiBefi^Qr  uMlCjdwlely^  heiore  dm  lUcf  is  talieA  ^.^  «r 
to  vmit  tiU.tfae  jeleo  is  ooavi&ed,  and/then,  punifli :thett-  as 
.  mfxBqne^  to  theidonyv:  But  k  is  pvof  kkd  by  the  £nne  Aa- 
^bfesi  Ast  h«  Asdl  anlf  fnflke  ufeoif  ;«fie>  -dti4  not'  bo^h  4f 

>^^.  See  ft«t.  6  Qtfif  h  c«  ^^.  §  ^  -  ^  ]    .,  f  ^°?4^r'^}f °  M.'^^?'^^^^e  ''^^r  ''^ 
i»  See  iJa  (hrra»  1  Gtfo/lii;  «.  «Bi-  '    '*-  i^'VdftJr,'^.'"    ••  -  •     '       * 

6  thefe 


7!ffGfiO*  II«:c«'3Q»  pcrioBs.  hsviog lead/ irony  aadgt)i«rait- 
isb  in/.^bctr  cuQody/aod  not  priog  a  fiititfAAory  aceWMt 
faow '.  they  t9mc.  by.  the  ftnic^  ate  gailty  oC  a  mtCievieliior 
and  p^mlhaUf  by  iuie>  or  ijiifnrMbtilii«tit; '  And  hf  ftatutc 
10  Geo.  UL  c«.4«.  all  iutowingTf{ceivevi'Of  Aotan  t»)aici<6lr 
}M(fiIs»  i»h«i  by  f  obhary  oo  tbcUglmay^ar  wben  a  biirgtey 
accaO]p4luci  tbie..ftcaliog»  nay  betried  ds wettbdcMaiiskfit^ 
tb^  <:pnyi^i9B  of  tjho  pffincipaly  aqd  vbetbet  be  be  ia  or  ^oiit 
joX  cuftody.S  fiiadj,  if  cOQ^i^d,  ibftQbeadjui^edgmil^oC 
faloiiy^  -^  d;a<i({K>rt^d  ix9.  fomuM  ycara  (a).  .  >     > 


{»}  By  the  common  law^  the  receiving  of  ftolcp-gooda  was  a 
nu^demefnor  ;  but  by  the  3  W.  &  M,  c,  9,  the  buyer  or.  receiver  of 
ftokn  goods  waa  made  an  acceflbry  after  the  fiid, ,a|)^.fkom  that 
tioie  tae  commote  law  mifdemefnor  became  merged  i^  the  f(;)<>ny* 
By  the  4  Geo.  I.  c.  II.  perfons  convi£tcd  of  buying  or  reciciving 
ilolen  goods>  knowing  them  to  be  ftolen,  may  be  tranfporled  for 
fourteen  years.  But  this  ftatute  has  a  reference  to  the  former  fU- 
<vttxif  by  whieh  receiyeri  ane  made  adceflaries,  and  as  f here  can  Be 
vtto  acpd&rics  to  petty  krceBy«  this  ftatute  has^  operation  only  in 
^aaes  jarhereefae  piincipal  ia  prem^fly  convi£kd  of  grand  Javcenj • 
f^lt'^f^*  And  aa  tbefe  ftatntea  did  nt^tcct^d  tor.tkc  fc- 
^e»ver»,oC  ftolen  goods,  where  i\m  princip^  wal  gv^ty.  o^ly  of 
fcjiXy  larqenyt  the  2^  Geo^  IIL  cu  5,; \vas  pWC^di  yvhicIveAmprc* 
bends  al}  dcfcriptxon$  of  receivers  whatever,;  Jt  ^xprcfsly  excepta. 
the  receivers  of  lead,  iron,  copper,  brafs,  bell-ipeta].  and  folder^  who' 
BK  puni(hableT>y  29  Geo.  II.  9*  30.  b^  tranlportation  for  fourteen 
years,  and  alfo  the  eafe  where  the  principal  hatf  been  convidted  of 
^nd  larceny,  or  fome  greater  ofFcnccV  in  that'!nftanc6  tfiif  reccfVer 
mud  ftill  be  profectttedaaan  Acceffary  td  the' felony ;  aAd^y  tSe 
'4  Geo.  I.  e.  t  f  •  muft  be  tnolj^otted  fet^fbttrteen  years*  But  tn 
'  tvety  other iDftafloe,Whe&ertbept«dpal  his  eommiucd  petty  bir- 
ceny^gfandlarcdny^Off  ibmf  greatcrbffeivce^  the  receiver  may  lie  ino- 
jfeovM  £d^  ^  mit^ap^b^tf  and.  b^  ptMiiibed  by  Sne,  {mp^onment, 
or  whipping,  whether  the  principal  f<3on  be,  or  be  not,  convided, 
or  be,  or  be  not,  amenaWe  to  jufHce;  And 'every  J)effonI  under 
fifteen  yeara  of  agjt,  guilty  of  any  felony  within  benefit  of  i(Je^, 
^uH be  entitled  to  a pardoiS,  if  Lq j^alu^ fnch.ardifeovery las  pro- 
duces 
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10.  Of  a  natute  fomewhat  fnnilar  to  the  two  lafl:  is  th« 
cSence  '  of  theft  hotey  which  is  where  the  party  robbed  not 
only  knows  die  feJon,  h»it  alfo  takes  his  goods  again,  or  other 

[  ^34  ]  amends,  upon  agreement  not  to  prefecnte.  This  is  frequent* 
ly  called  compounding  of  felony,  and  formerly  was  h^ld  to 
make  a  man-  an  aeceflary  5  but  is  now  puniflied  only  with 
line  and  imprifonment  'i.  This  pcrverfion  of  juftice,  in  the 
old  Gothic  conftitutions,  was  KnWe  to  the  moft  feverc  and 
infamous  punifhment.  And  the  Salic  law,  *•  lairotn  eumjt^ 
**  miiem  kabutt^qmfurtnm  celarevellet^  et  occulufmejudicgcom^ 
•'  pofiiionem  ejas  admittere\**  By  ftatute  25  Geo.  IL  c.  35. 
even  to  advertife  a  reward  for  the  return  of  things  ftolen,  with 
,nq  queftions  aQecd,or  words  to  the  fame  purport,  fubjefts  the 
advertifcr  and  the  printer  to  a  forfeiture  of  50/.  each. 

11.  Common  barretry  is  the  offence  of  frequently  ex- 
citing and  ftirring  up  fuits  and  quarrels  between   his   ma- 

^  I  Hawk.  P.  C  .IZ5.  ^  Sternh.  dt  jure  Cotb.  /.  3.  c.  5. 


duces  the  convi£lion  of  two  pcrfons  guilty  of  buying  or  receiving 
flolen  goods.  It  has  been  determined  that  money  and  bank  notes 
arc  not  goods  within  the  meaning  of  tliefe  Hatutes.  Leach,  20H. 
368.  Upon  the  trial  of  the  receiver,  the  prirtcipal  felon  may  be 
admitted  a  witnefs.  Leach.  325.  When  the  3  &  4  W.  A:  M.  c.  9. 
had  made  the  receiver  of  flolen  goods  an  accefiary  after  the  fad, 
his  punifhment  in  the  cafe  of  grand  larceny,  was  the  fjime  at  that 
time  as  that  of  the  principal,  v/s.  burning  in  the  hand,  and  impri« 
fonment  not  exceeding  a  year  :  but  the  punifhment  of  the  principal 
by  the  4  Geo.  I.  c.  1 1,  might  be  changed  ar  the  difcretion  of  the 
court  into  tranfportation  for  fcvtn  years ;  but  it  feems  to  be  under- 
ftood  that  the  claufe  in  that  ftatute  rclpcdiag  the  receiver  Is  im- 
perative, and  that  the  court  is  obh'ged  10  fentcnce  him  to  trauf- 
dortation  for  fourteen  years.     Fo/i.  73. 

In  an  indiclment  for  a  mifdemefnor  containing  a  count,*  which 
ftates  the  things  ftolcu  of  fucha  value  as  makes  the  offence  grand 
larceny  in  the  principal,  it  is  not  neccflary  to  aver  that  the  prin. 
cipal  has  not  been  before  convided  ;  but  if  the  defendant  can  fhcw 
that  he  has  been  before  convid^ied,  the  receiver  muft  be  acquitted 
upon  that  indi£lment,  though  he  would  fubjed  himfclf  to  be  tried 
upon  another  indi6lment,  and  upon  convidlion  would  be  llahlc  to 

tranfportation  for  fourteen  years,    $  T.  R.  83. 

jcfty's 
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rV  flibjeA«|  ciAcr  at  law  or  otherwife ».    The  punifh- 
menc  £or-tkI$  offitnce,  in  a  common  perfotii  is  by^fine  and 
tmprifonment :  but  if  the  offender  (as  is  toO  frequently  the 
CKfe)  belongs  to  the  prdfeffion  of  the  law,  a  banretor,  who 
is  thus  able  as  well  as  willing  to  60  mifchief,  ought  alfo  to 
be  difabled  from  pra^ifing  for  the  fatare'.    And  indeed  k 
IS  enadUd  by  ftatnte  12  Geo.  I.  c.  29.  that  if  any  one,  who 
bath  been  coovi£led  of  fol|*t^ryy  perjury,  fubornatbn  of  peiw 
jury,  or  coalmen  barrcti;y»  (hall  pra£lift  as  an  attocney,  fb* 
licitor,  or  agentj' in  any  fuit-,   the  courts  upon  complaint^ 
fiiall  examine  it  in  a  fummary  way }   and,  if  proved^  fliall 
dircA  the  offender  to  be  tranrportedfor  feven  years.    Here- 
unto may  alfo  be  referred  another  offence^  of  equal  mahgnity 
and  audacioufnefs;  that  of  fuing  another  in  the  name  of  a 
fi£litious  plaintiff*;    cither  one  not  in  being  at  all,  or  one 
who  is  ignorant  of  the  fuit.     This  offence,  if  committed  in 
any  of  the  king's  fuperior  courts,  is  left,  as  a  high  contempty 
to  be  puniflied  at  their  difcretion.     But  in  courts  of  a  lower 
degree,  where  the  crime  is  equally  pernicious,  but  the  autho-. 
rity  of  the  judges  not  equally  extenfive,  it  is  direfled  by  (la- 
tute  8  Eliz.  c.  2.  to  be  punifhcd  by  fix  months  imprifonment^ 
and  treble  damages  to  the  party  injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  rela« 
tion  to  the  former ;  being  an  officious  intermeddling  in  a  fuit 
that  no  way  belongs  to  one,  by  maintaining  or  affllling  either  f  135  1 
party  with  money  or  otheri^'ife,  to  profecute  or  defend  it  *• : 
a  practice  that  was  greatly  encouraged  by  the  firft  introduc*- 
tion  of  ufes "".  This  is  an  offence  againft  public  jufliice,  as 
it  keeps  alive  ftrife  and  contention,  and  perverts  the  reme* 
dial  procefs  of  the  law  into  an  engine  of  oppreiFion.  And 
therefore,  by  the  Ronfian  law,  it  was  a  fpecies  of  the  crimen 
falft  to  enter  into  any  confederacy,  or  do  any  aft  to  fupport 
anoihei's  lawfuit,  by  money,  witnefles,  or  patronage  \  A 
man  may  hqwever  maintain  the  fuit  of  his  near  kinfman,  fer- 
vant,  or  poor  neighbour,  out  of  charity  and  compafiion,  with    . 

•  1  Hawk.  P.  C.  a4j.  *  Dr.  &  St.  20J. 

*  I  Hawk.  P.C.  144.  *  ^7'  4*^'  »o  »o« 
»  Hawk.  P.  C.  149. 

tmpitnity. 


l^^  P  V  *  Ir  JiC;      V  B00«:JY- 

im^iiiuty»  Otliervifc  the  pimiliiBicnt  fay  common  law  ybtt' 
aihl  impriiionmcnt';  and  bf-die  lUttite  3  a  Rcfi.  VIIL  c  9, 
a  fi^fjtiture  C^  ten  poundiu 

ij^  On^M^kKTYj  «j»ipi-^orrf/i>,"  Jy  a  fpecics  df  iTfeintc- 
nance,  atid  pumflied  }fi  the  (amt  nrdniier  '  i  being  al>argain 
with  a  pisLintS  or  defttdznt  camptm  parftre,  to  dm()e  the 
land  or  other  matter  fixed  fbr  htxwt^h  theitt',  if  they  prevail 
at  law;  whereupon  the  chafnpettor  Uto  carry  on  the  party's 
fait  at  his  own  expetice*;  Thus  champart^  in  the  French 
law,  fignifies  a  ^milar  divifion  of  profits,  being  a  part  of  the 
erd^  aiititiaRy  due  to  the  landbrd  by  bargain  or  cuftom.  In 
oiiir  fcnfe  of  the  word,  it  l$gnifics  the  piirchaGog  of  a  fuit, 
or  right  of  fuing :  a  pra£lice  fo  much  abh6rted  by  oar  lawj 
&at  it  18  one  main  reafon  why  a  chofe  in  afiion^  or  thing  of 
which  one  hath'  the  right  but  hot  the  poSeffion,  is  not  affign* 
aiite  aft  common  law  \  becaufe  no  man  ihould  purChafe  any 
ptctefiec  to  fiife  in  another's  right.  Theft  pefts  of  civil  fo- 
ciety,  that  are  perpetually  endeavouring  to  difturb  the  rel 
pefe  of  their  neighbours,  and  ofBcioully  interfering  in  othex 
mcnV  quarrels,  even  at  the  hazard  of  their  own  fortunes, 
were  feverely  animadverted  on  by  tijc  Roman  law ;  •*  qui 
••  improbe  coeunt  hi  aVunam  litems  ut  qukquid  ex  condemna^ 
•«  ii^ne  in  rem  ipjius  redaBum  fuerit  inter  eds  coinmunicareiur^ 
••  lege  yuVta  de  vi privata  tenentur  ^  ;**  and  they  were  p^ni(h- 
cd  by  the  forfeiture  of  a  third  part  of  their  goods^  and  pcrpe- 
r  136  T  tuat  infamy.  Hitherto  alfp  mud  l>e  referred  the  ^ rovifion  of 
the  ftatute  32  Hen.  VKI.  c.  9.  that  no  one  flialf  fell  or  pur- 
chafe  any  pretended  right  or  title  to  land,  unlefs  the  vender 
hath  received  the  profits  thereof  for  one  whole  year  before 
fuch  grant,  or  hath  been  in  a£lual  poiTemon  of  the  land,  or 
of  the  rcverfion  or  remainder;  on  pain  Aatboth  purchafor 
and  vender  {hall  each  forfeit  the  value  of  fucb  land  to  the 
king  and  the  profccutor,  Thefc  ofiences  relate  chicfiy  to 
the  commencemeut  of  ciwl  fuita :  but 

.  14.  The  compounding  of  informations  upon  penal  ftatute^ 
are  an  offence  of  an  equivalent  nature  in  criminal  caufes  | 

y  1  Hawk.  P.  C.  255.  «  Stat,  of  confpirJt.  33  £4w.  !• 

and  ^ 
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and  »it|,  bofidlesv  n  addiriotml  inifdemefiior  af(imft  poMte 
juftjcCf  faf  <Jontfibuting  Xq  fluhe  ihc  burs  odious  co  the 
people*  At  once  therefore  to  dircounige  maHcit>us'info#merr, 
and  to  provide  that  offeace«»  when  once  difcovered)  AM  be 
daly.  profecutedf  it  is  enaded  ^j  ftatate  it  £li2&,  c.  5.  that 
if  ao^  perfon,  informing,  undo:  pretence  o£  anf.  penal  law, 
makes  any  compofitiao  withoMt  kave  of  the  court,  or  takc« 
any  money  or  promife  from  the  defendant  to  exeufe  biniy 
(which  demondrates  his  intent  in  commencing  the  profccu/* 
tion  to  be  merely  to  ferve  his  own  end^y  and  not  for  the  pub«- 
lic  good  (^),)  he  (hall  forfeit  10/.  fliall  iland  two  hours  on 
the  pillory,  and  fhatl  be  for  ever  difabled  to  fue  on  any  po» 
pular  or  penal  (latute. 

15.  A  CONSPIRACY  alfo  to  indid  s^n  iot^oce^t  manpf  fer 
lony  falfely  and  malicioufly,  who  Is  aceordingly  ii)di(£led„aiid. 
acquittedi  is  a  farther  abufe  and  perverGon  of  public;  juQiicf  ^ 
for  which  the  party  injured  may  either  have  a  civil  a&ioubv 
writ  of  confpiracy,  (of  which   we  fpoke  in  the  pr^c*ding 
book^,}  or  the  confpirators,  for  there  muft  be  at  Ica.t  two  toi. 
form  a  confpiracy,  nuy  be  indicted  at  the  fuit  of  the  king,  and 
wfere  by  the  anticnt  common  law**  to  receive  what  is  called  the  . 
W//^//wj' judgment ;  viz.  to  lofe  their  liberam  iegem^  whereby 
they  are  difcredltcd  and  difabled  as  jurors  or  witncffcsi  to 
forfeit  their  goods  and  chattels,  and  lands  foi^  life;  to  have  , 
thofe  lands  waded^  their  hqufes  razed,  their  tree's  rooted  up,  . 
and  their  own  bodies  committed  to  pilfon^.     But  it  now  if 
the  better  opinion,  that  the  ville.nous  judgment  is  by  Ic^g 
difufe  become  obfolete^  it  not  having  been  pronounced  io^l^  137  j 
fome  ages :  bnt  inftcad  thereof  the  delinquents  are  ufually 
fcntenired  to  imprifonmcrtt,  fine,  and  pillory  (4).  To  tlais  head 

*  S«:  Vrf.  ai.pap.Iii.  *  I  Hawk.  P.  C  1^3 

*  Bro.  Apr.  tit,  cbnjpirsf^.  **•      . 
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(5)  But  thial«v€re  ftatuU' extends  even  to  penata6tioti8|  wtiere 
tlic  whgle  penalty  is  givcu  to  the:  profecutor. 

(4)  Every  coufcdeiacy  to  injurf  iTiclividuals,  or  to  do  a£l:s  whlcK 
arjp  uiilti'^^ul,  or  prcjudiciiJ  to  tht  community.  Is  a  coiifpfracy. 

^  Journey- 


137  .Public  Book  tV. 

naj  be  referred  the  offence  of  fending  letters,  threatening  to 
accufe  any  perfon  of  a  crime  pun i(h  able  with  death,  tranf- 
portation,  pillory,  or  other  infamous  punifliment,  with  a 
Tiew  to  extort  from  him  any  money  or  other  valuable  chat- 
tels. This  is  puni&able  by  (tatute  30  Geo.  II.  c.  24.  at 
the  difcrecion  of  the  court,  with  fine,  imprifonment,  pillory^ 
whipping,  or  tranfportation  for  feven  years. 

1 6.  The  next  oflence  againft  public  juftice  is  when  the 
fttit  is  pail  it's  commencement,  and  come  to  trial.  And. that 


Journeymen  who  refufe  to  work,  in  confequence  of  a  combmatioiif 
tHI  their  wages  are  raiTed,  may  be  indi£led  for  a  confpiracy* 
I  Leach.  HawL  34B.  Oue  perfon  alone  cannot  be  guilty  of  a 
confpiracy;  but  one  perfon  may  be  profeciited  for  having  confpired 
with  others,  and  may  be  tried  and  convicted  alone,  i  Str.  193. 
In  a  profccution  for  a  confpiracy,  the  aclual  fa  ft  of  confpiring  need 
not  be  proved,  but  it  may  be  inferred  from  circiimdances,  and  the 
concurring  conda6l  of  the  defendants,  i  BL  Rep,  392. --In  the  ca(e 
of  William  Stone,  who  was  indidied  for  high  treafon,  ^iz.  for 
compafling  the  death  of  the  king,  and  for  adhering  to  his  ene- 
snies,  the  overt  aft  to  which  the  evidence  chiefly  applied  was  the 
confpiriog  with  John  Stone,  William  Jack  ion,  and  others  un* 
known,  to  colleft  intelligence,  and  to  commuTiicate  it  to  the  ene- 
•my  for  their  aid  and  iullruftion.  And  the  Attorney -General  ad- 
vanced this  polition,  which  was  admitted  by  tJie  Court :  ".  that, 
•*  as  the  overt  aft  charged  was  a  confpiracy,  of  which  proof  was 
**  already  before  the  Court,  the  aft  of  each  confpirator  in  the 
**  profecution  of  fuch  confpiracy  was  evidence  againft  all ;  that  it 
«*  had  been  fo  determined  by  Mr.  J.  Duller  in  the  cafe  of  T/je  King 
•*  V.  Bu'wes  and  others^  who  were  convifted  for  a  confpiracy  to 
•*  carry  away  Lady  Strathmorc ;  and  that  the  fame  principle  had 
♦*  been  alfo  fettled  in  7he  King  v.  Hardy y  and  Th^  King  v.  ^oohe^ 
"  at  the  Old  Bailey  in  1794.." — ^^  confpiracy  has  been  faid  to  be 
comprehended  under  the  denomination  of  crimen  faffi^  and  a  perfon 
convifted  of  it  is  held  to  be  rendered  an  incompetent  witnefs. 
Leach*  349.  But  this  is  only  true  of  confpiracies,  the  objeft  of 
which  is  to  injure  by  fraud,  falfchood,  or  perjury  j  for  Mr.  Bowes 
and  the  others  convifted  with  him  were  afterwards  held  to  be 
competent  witncfTes  by  the  court  of  delegates* 

is 
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is  the  crime  of  wilful  and  corrupt  perjury  /  wbteh  is.  defixicd 
by  (it  Edward  Coke  %  to  be  a  crime  committed  when  a  /aw 
ftJozth  is  adminifteredi  in  tome  judicial  proceeding,  to. a  per- 
fon  who  fwears  wilfully^  abfolutely^  zwAfalfely^  in  a  matter 
material  tothe  iflue  or  point  in  queftion.  The  law  takes  no 
notice  of  any  perjury  but  fuch  as  is  committed  in  fome  court 
of  juflice,  having  power  to  adminifter  an  oath  ;  or  before 
fome  magiftrate  or  proper  ofHcer,  inveded  with  a  fimilar  au- 
thority, in  fome  proceedings  relative  to  a  civil  fuit  or  a  cri- 
mihal  profecution:  for  itefleemsall  other  oaths  unneccflary 
at  lead,  and  therefore  will  not  punifh  the  breach  of  them  (5). 
F^  which  reafon  it  is  much  to  be  quedioned,  how  far  any 
magiftrate  is  juftifiable  in  taking  a  voluntary  affidavit  in  any 
extrajudicial  matter,  as  is  now  too  frequent  upon  every  petty 
occafion :  fince  it  is  more  than  poflible,  that  by  fuch  idle 
oaths  a  man  may  frequently  inforo  covfcientiae  incur  the  guilt, 
and  at  (he  fame  time  evade  the  temporal  penalties,  of  perjury* 
The  perjury  mull  alfo  be  corrupt,  (that  is,  committed  fnalo 
atiimoy)  wilful,  pofitive,  and  abfolute  ;  not  upon  furprizCf  or 
the  like:  it  alfo  mud  be  in  fome  point  material  to  the  quef- 
tion in  difpute ;  for  if  it  only  be  in  fome  trifling  collateral 
circumdance,  to  which  no  regard  is  paid,  it  is  no  more  penal 
than  i;i  the  voluntary  extrajudicial  oaths  before  mentioned  (6). 
Subornation  of  perjury  is  the  offence  of  procuring  another  to 
take  fuch  a  falfe  oath,  as  conditutes  perjury  in  the  principal,  f  f3S  J 
Tbe  punifliment  of  perjury  and  fubornation,  at  common 

^  3  lod.  164. 


(5)  It  IS  remarkable  that  the  houfe  of  commons  have  no  power 
to  adminideran  oath,  except  in  thofe  particular  inilancesin  which 
that  power  is  granted  to  them  by  exprefs  adls  of  parliament.  It  is  • 
fuppofcd  that  the  reafon  they  have  never  obtained  the  general  au- 
thority of  adminidering  an  oath,  fs  ovring  to  the  jealoufy  of  the 
upper  houfe,  which,  by  fecuiing  this  privilege  to  Itfdf,  prevents 
(he  commons  from  participating  in  the  judicature  of  parliament. 

(6)  A  man  may  be  indifled  for  perjury  in  fwcaring  that  he  3/- 
Reves  a  facl  to  be  true,  which  he  mud  know  to  be  falfe,    Leach^ 
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hwy  Iia$  heetOL  Tirioos.    It  was  aatiwitlj  ie9A%  a&ervftrdi^ 

fcanaOiment,  or  cutting  out  the  tongue;  then  forfeiture  of 
goods  \  and  now  it  U  fine  and  impriiooment,  and  never. 
diore  to*  be  capabk  of  bearing  tcftimooy^.  Bat  tbe 
ftatute  5  Eliz.  c  9.  (if  the  ofiender  be  pro(ecutor  thereon) 
inSIfts  the  penalty  of  perpetual  Infamy^  and  a  fine  of  40/, 
dn'  the  fuborner  :^  and  in  default  of  payment^  impriibn-i 
ment  fot  Gx  months^  and  to  (land  with  both  eara  n«ile4 
to'  the  pillory.  Perjury  itfcif  is  thereby  paoi{bed  with  fis 
inontfaa  imprifonment,  perpetual  infamy^  and  a  fine  of  20  A 
or  to  have  both  ears  nailed  to  the  pillory.  But  the  pro* 
fecution  is  ufually  carried  on  for  the  oifence  at  ^coounoa 
hw;  efpcciallf  a6»  to  the  penalties  before  infiifted^  thp 
ilatute  2  Geo*  11.  c.  zj,  fuperadds  a  power,  for  the  court  U^ 
order  the  offender  to  be  fent  to  the  hoafe  of  corre£lion  for 
a.  teroi  not  exceeding  feven  ye«jri»  or  to  be  trao^jierled  for 
Um.  fame  period  I  and  makes  it  felony  without  benefit  of 
clergy  to  vetuni  or  efcape  within  (be  time.  It  has  Ibmetimes 
h$n  wifiied,  that  perjury,  at  lead  upon  capital  tceufatkmsy 
whetreby  a^ther*sUfe  ha^been  or  migbt  bmbeendeftfey^^ 
wca^  alio  rendered  capital,  upos^  a  piiaclpk  of  rcfialiaiiori  1 
ai  it  is  in  all  cafes  by  the  laws  of  France  ''•  And  ^tv^f^isHf 
the  odioofncfs  of  the  crime  pleads  ftrongly  in  beiuJf  of 
t^  French  law.  But  it  is  to  be  confidered^  that  these  they 
'  at^ak  witneiTcs  ta  he  heard  only  on  the  fide  of  the  profecun 
tloi:^  and  uic  tlic  rack  to  extort  a  confeffion  from  the  accufed*- 
la  fuch  a  conititutlon  therefore  it  is  neceflary  to  thfOW  lb« 
dread  of  capital  punifliment  into  the  other  fcaie,  in  order  to 
keep  in  awe  the  witneiTes  for  the  crown  ^  on  whom  alone  the  -. 
pri£bnei^s  fate  depends  j  (b  naturally  does  one  cruel  law  begef* 
.  apotben  Buf  corporal  and  pecuniary  puniihmeitfs,  exile, 
and  perpetual  infamy,  are  more  fuited  to  the  genius  ofth^- 
£Bgli(b  law :  where  the  fa&  is  openly  difcufled  between  wi&« 
aefles  on  bctA  fides,  and  the  evide99e  for  the  crown  may  bo 
contradifled  ar^d  difproved  by  thofe  of  the  prifoner.  Where 
r  220  1  indeed  the  death  of  an  innocent  perfon  has  adusdly  been  the 
gonfequence  of  fuch  wilful  perjury,  it  falla  within  the  guilt 

*  I  Ia0.  x63*  ^  Mcutcf.  Sp*  L.  b.  S9.  c*  ti* 

of 


^f'tfellbmte  murd<k',  and  <b:renref  an  equal  puniRiroentc 
fvfiidh  our  antieht  law  ixi  £s£t  io&Cted^,  But  the  mere  at- 
ttiopt  to  (teftroy  life  by  other  means  not  Being  capital^  there 
if  no  reafon  that  an  attempt  by  perjury  Ihould  i  much  lefs  that 
tlHi  Cifme  IhouId  in  tf// judlciiil  cafes  be  puhifhcd  with  dtfath. 
For  4o  mulcTpIy  capital  punifhoicnts  leCIens  their  effed,  when 
•pj^fted  to  crimes  of  the  deeped  dye  j  and,  deteftable  as  per- 
jftrj  Uf  it  IS  not  by  any  meaug  to  be  conapared  with  (o|bc. 
oAter  offences,  for  which  only  death  can  be  iufiidied  ^  ar^d 
Aertfore  it  fcems  already  (except  perhaps  in  the  infiaxice  of 
^eHbtrate  murder  by  perjury)  very  properly  j>uniflied  by.c^r  ^ 
fffeftfft  lawj  which  has  adopted  the  opinion  .of  Cicero\ 
^eriveH  from  the  law  of  the  twelve  tables,  S.*  .ferrfurii  foofa 
^*MMna^  tKitium  s  humatta^  dedecus  (7)/' 

17.  Bkibbky  ia  the  next  fpeeies  of  of&nee  agaidft  ^hfic- 
jnftioei  which  is  when  a  judge,  or  otbet  fttkn  concctnM 
ia  the  admlinftration  of  j^icei  ttkel-  any  luutet  seisiard  to 
inftoence  lua  bdiaTtonr  te  ^  office  ^  In  the  eaft  k  is  the 
cUftoqa  neter  to  petition  any  foperiorfor  jufti^e,  Ml  exeepe-' 
ing  dictrldngs,  wtdiouta  prefent.  Thi9  \f!  crictdaftcd  for 
the  genhn  of  defpotic  countries  *,  where  the  true  principles 
ofvg^efnment  are  never  onderftood,  and  it  is  imag^ed  that 
there  i^  )io  obligation  from  ttiefuperior  to  the  infetlorj  lio 
^etalivc^duty  ovrtng  from  the  governor  to  the  governed.  The 
.ItrOiMA  kvw,  though  it  contained  many  fevere  injundions 
j^gainftbribeAPy,  as  well  for  felling  a  man*s  vote  in  the  fenate 
or  odier  public  afiembiy,  as  for  the  bartering  of  common  juf- 
Ue^f  *yet,  by  a  ftrange  indulgence  in  one  niflance,  it  tacitly 
e^^ovtaiged  this  pni^kcf;  allowrng-the  m*^ftrate  (o-xecetvo 
fmOll^prtltnts,  provided  they  did  not  ih  thc-wbole  esceeft  » 
hmdted  cfMms m tbey^sr » :  mm  confidoring  tiie tefinttat- 
ia§  iMtiire  and  gigantic  pfOgrefs  of  this  vice,  iirhert  once  ad- 
iMJIUil     JSato.there£or€inQre  wifely,  in  his  ideal  re^ub!ic^ 

•  "  «  Brltfion.'  c.  5,  ^  rf  4«.  ii.  f 

*(7)  Sec  f  hb  fbbjed  fttiihdr  difcufied  in  p.  1^.  ^. 
Vol.  IV.  M  ordcra 


f  4^  P  ^  B  L  I  e  Book  TV^ 

orders  thofe  who  take  prefeots  for  ioitig  their  duty  to  be 

'  puniflied  In  the  fevereft  manner :  And  by  the  laws  of  Athens 

'he  that  ofTered  was  alfo  profecutedj  as  well  as  he  that  received 

.  a  bribe  ^.    In  England  this  offence  of  taking  bribes  is  pu- 

niihedi  in  inferior  officers,  with  fine  and  imprifonment ; 

and  in  thofe  who  offer  a  bribe>  though  not  taken,  the  fame  '• 

But  in  judges,  efpeeially  the  fuperior  ones,  it  hath  been  al«* 

:  ways  looked  upon  as  fo  heinous. an  offence^  that  the  chief 

jttftice  Thorpe  was  hanged  £or  it  in  the  re^  of  Edward  ill. 

By  a  (latute  ">  1 1  Hen.  IV.  ail  judges  and  officers  of  the 

king,  convided  of  br&ery,,  (hall  forfek  treble^tbe  bribe, .  be 

puoiflied  at  the  king's  will,  and  be  difeharged  from  the  kill's 

fertke  forerer*    And  fome  notable  examples .  l^ye  been 

made  in  parliament^  of  pcribns  ia  the  higl»eft  ftationsi,  ^nd 

^  o(herwife  very  eminent  and  abUi  but  contaminated  with  this 

1 8.  Embracery  is  an  attempt  to  influence  a  jury  tior- 
tuptly  to  one  fide  by  promifes,  p«rfuafion6,  entreaties^  money, 
entertainments,  and  the  like'.  The  punifliment  for  thepcrfon 

*  embracing  is  by  fine  and  imprifoomeot ;  and  fox  the  juror  fo 
embraced,  if  it  be  by  taking  money,  the  pimiflimBntis.^by 
divers  ftatutes  of  the  reign  of  Edward  IIL)  perpetual  infamy, 
imprifonment  for  a  year,  and  forfeiture  of  the  tenfold  value. 

19.  The  fal/t  verdUi  of  jurors,  whether  occafioned  b^ 
embracery  or  not,  was  antiently  conCdered  as  criminal,  and 
therefore  exempTarily  punifhed  by  attaint  in  the  OLanaer  for- 
merly mentioned  '• 

20.  AMOTHtR  offence  of  the  fame  fpecies  is  the  negligence 
tfpuUis  officers^  entrufted  with  the  adminiftration  of  juftice, 

«       •  Pott.  Aiitiq.  Ik  1.  c.  S5«        '  1  Hiwfe*  P.  C.  259. 

r  3  Inft.  147.  *  See  VoU  IIU  pj^.  40^1 103^ 

4  Ihid.  146. 

-  *       I  -^  -^      ■  ■ — 

(8)  It  was  held  to  be  a  mifdemcfnor  to  offer  a  fum  of  money  to> 
the  firft  lord  of  the  trfafury»  for  the  purpofe  of  obtaining  an  office 
or  appointment  under  govcrnoiettt,  by  his  intereft  and  recommend- 
ation* 4ifftrir«  1498)1    Fpr  bribery  at  elcAions,  fee  i  vol.  p.  179. 
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as  (hcriffsi  cbrohers,  conftables^  and  the  likci  whicK  makes 

the  offender  liaUe  to  be  fined  ;  and  in  very  notorious  cafes 

ivUI  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial 

one  ^  Alfo  the  omitting  to  apprehend  {>erfonSj  offering  ftolen  [  141  ] 

iron,  lead,  and  other  metals  to  fale,  is  a  mifdemefnor,  and 

punifliable  bj  a  ftated  fine,  or  imprifonment,  in  purfuance 

of  the  itatute  29  bco.  if.  c.  ^0. 

* 

.21.  TUerb  is  yet  another  offence  agamft  p\iblic  jafHce, 
^hich  is  a  crime  Of  deef)  malignity ;  and  fo  much  the  deepef , 
as  there  are  many  opportunities  of  putting  it  in  pra£lke,  and 
the  power  and  wealth  of  the  offeiKlers  may  often  Attxa  flie 
injured 'from  a  legal  profecution.  This  is  the  ^ppnffitn  and 
tyrannical  partiality  of  judges,  Juftiees,  and  other  magiftrates^ 
in  the  adminiftratioti  and  tirtdeir  the  cdloiir  tf .  their  oi&te.  ^ 
'Hbwerer,  when  profcctited,  cither  by  impeachment  in  par« 
liament,  of  by  information  in  the  court  of  king's  bench, 
(according  to  t)ie  rank  of  the  offenders,)  it  is  fure  to  be 
Merely  puniflied  with  forfeiture  of  their  offices,  (either 
canfeqtiential  or  immediate,)  fines,  imprifonment,  or  o^er 
dxicretionaTy  eeafurc,  regulated  by  the  lUture  and  dggrava* 
'  jtions  of  the  offence  committed  (9). 

2a>  LastlTj  etUartim  is  an  abufe  of  public  julUce,  which 
confifb  in  any  officer's  unlawfully  taking,  by  colour  of  his 

^office,  from  any  man,  any  money  or  thing  of  rvalue,  that  it 
not  due  to  him,  or  more  than  is  due^  or  before  it  is  dtie  \ 

'  The  punifbment  is  fine  ^nd  imprifbnmttnr,  and  fomeeiiiies  a 
forfeiture  of  the  office^ 


*  I  Hawk.  F*  C«  t6f. 


»  X  Htwk.  P»  G.  t70w 


(9)  For  adiods  and  •profccutious  agaiaff  jujGb'ces  of  thcpcace^ 
£ic  i.voLp.  354.  n,  17* 
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CHAPTER   THE   EiEVENTlir 


IPF  'OFFfeN'CES    AGAtNST     THE    TPtJBllC 


,»" 


PEACE. 


'£  8it,iie«t  to  am&dejr  ^fenicei  iig^rnft  die  public 

pm^i-  the  coDfcnrmtipn  of  .vbkk  is  iotruftcd  to  tbe 

king  Had  kts  oSoetix  in  ihe.  ni^nqcf  9Qd  fejrtheTe|/bpA  i^r^icb 

^vctefionncrtjF  iMfilioiiedvt  la^e  V ,  lihcfe  <>ffences  ^f^^^ither 

•£ich  as  ^yre  fto  adcMl  breach  of  ihc  peace ;  or  <:onftrtti£livelj 

lb|  by  tendjng  to  oiake  others  break  it.    Both  of  thefe  fpecies 

.  ace  alfo  dther  fefeniooa,  or  not  felomous.    The  felonious 

«  breachei  of  the  pe^ce  are  (trained  up  to.  that  degree  6^  tnal^-^ 

.  aitybjfL  virtue  of  feveral  modem  ftatutei :  and^  particularly^ 

... 

7^  Tmn^riattustiJi^Umg  of  ^Wtir^perfensp  or  morcK  fuid 

:  not  S^rfio^^pon  proclaniation.    T]bi4'waft  firft  made  hjigh 

V  tMtfon  by  ftatetc  j  &;.4  £dw.  VI.  ifi.j^.  when  tbe Ipuig  ww 

-  : a  milter^ •  scnB  ach^itge  iki  re%io»  to  be  effcAed :  but  dm 

ftat^llte.  was  repealed  by  ftati^te  i  Mar^  e.  x.  among  the  other 

treafons  created  fiiKc  tlie  25  £d)«r.IIt.$  though  the  prohibit 

'   tion  was  in  fubftance  re-cna^ed^  with  an  inferior  degree  of 

jpuniihmeDty  by  (latute  i  Mar.  ft.  2.  c  IZ*  which  made'the 

laihft  offence  a  lingle  felony*    Thele'ftafutes  fpeclfied^nd 

yomoiibiized  die  nau»re  of  the.  riots  thty  "Wete  nn^fft  to  (jxp^ 

pd»'^  at>  for  example,  fuch  as  were,  fet  on  foot  with  inten-. 

^on  to  oSer  violence  to  the  privy  coaactly  or  to  change  the 

laws'of  thetifig$tomY  or  for  certainother  fpecific  puipofes; 

»  VoU  I.  pa^.  tii*  »£<•  35^ 
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f^  wht^lic«rc%  U  the  pcrfons  were  commanded  by  procla- 
mation to  difperfe;  and  they  did  not,  it  was  by  the  Ilatute  of 
Mary  made  felony,  but  within  the  benefit  of  clergy;  and 
aHb  the  z&  indemnified  the  peace  officers  and  their  affiftants^ 
if  they  ki^Ued  any  of  the  mob  in  endeavouring  to  fupprefs  fuch 
riot.     This  was  thqught  a  neccflary  fccurity  in  that  fangui- 
nary  reign,  when  popery  was  intended  to  be  re-ellabli(hed, 
^hic|[k  uras  Vke  to  produce  ^reat  difcontents :  but  ^t  firft  it  [  143  } 
wa9  made  only  for  a  year,  and  was  after^yards  conctiiued  for 
that  queen's  Kfe.     And,  by  (Vatute  i  Elix.  c.  16.  when  a  re- 
formation in  religion  was  to  be  once  more  attempted,  it  was 
revived  and  continued  during  her  life  alfo;  and  then  expired. 
From  the  acceifion  of  James  the  firft  to  the  death  of  queen 
Anne,  it  was  never  bnce  thought  expedient  to  revive  It :'  but, 
iti  the  firft  year  of  Ccorgc  the  firft,  it  wis  judged  necefAry, 
in  order  to  fupport  the  execution  of  the  aA  of  fetdemenr,  to 
renew  it,  and  at  one  ftroke  to  make  it  perpetual,  with  forge 
'additions.    Tot,  whereat  the  former  a  As  exprefsly  defined 
*andTpecified  what  fhoald  be  accounted  a  riot,  the  ftatute 
'  I  Geo.  I.  c.  5.  ena^s,  generally,  that'll  any  twelve  perfiraa 
jare  onlawfafly  afiembled  to  the  difturbance  of  the  peace,  and 
any  one  juftice  of  the  peace,  (beriff,  iinder«4heriff,.or.i]iiiypr 
of  a  town,  fhail  think  proper  to  command  them  by  procla- 
mation to  difperfe,  if  they  contemn  his  orders  and  continue 
together  for  one  hour  afterwiird$i  fuch  co^e^npt  fliaU  be  fe« 
\onj  without  benefit  of  clergy.     And  farther,  if  the  res^g 
cf  th^ proclamation  be  by  force  oppoft^d,  or  the  rpcderbe  in 
any  manner  wiffully  hindered  from  the  reading  of  it»  jfoch 
oppofers  and  hinderers  are  felons  without  benefit  of  ctergy : 
'  and'all  ^erfons  to  Whom  (ueh'procUmaricM  4tdgit  i§  iave  hem 
tnaJfp  and  kho^^ilig'of  Aichl'iinffcrahce,  and  not  difperfing, 
arc  felons  without  benefit  of  clergy.    There  is  the  like  in- 
demnifying da'u(s,  in  cafe'ahyof  the  mob  be  unfortmntely 
killed  in  the  endeavour  to  difpcrfe  them;  being  copied  iron^ 
^  tlte  a£t  of  queen  Mary.     And,  by  afubfequent  claafeof  the 
pew  act,  if  any  perfon,  fo  riotoully  aflemMeii,  begin  even 
before  proclamation  to  puU  down  any.cburcb,  chapel,  meet* 
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ir»|g-boiife,ilweUing-boufc3  or  out^houfc^^  tbey  fliall  be  felons  ^ 
^rkhouc  faetiefijC  of  clergy  ( I  }*  . 

a.  By  ftatut^  %  Hm*,  VIL  ^.  y.^^nlav^l  bunting  in  mj 
legal  foreft,  park^or  •warrca,  sot  being  the  kipg'a  prppcxty, 
iyni^y  6t  "mth'pinatfd  facfis^  wa&  decbi^d  to  be  finglc 
Uhmy.    But  now  by  the  ftatute  9  Geo,  J.,  c.  9^.  to  ifipcar , 
artnedin  any  indofedfiorrft  or.phcc  yrhtr^  de^s  are  )ifually. 
kept/  OT  in  any  warren  for  harea  or  aQnie9»  or  ip  any  high, 
[  144  ]  i^6ad^  open  hd^kh,  opoimon,  or  dowii»  by.  day  or  night,  with 
faee$  blacked  or  otherwife  difguifidy  or  (being  fo  difguifed]  to 
}mnt>  ifi^ound|  kill,  or  fteal  any  deer,  to .  rpb  a  warren^  or  to 
i^eal  iiQi|  or  to  procure  by  gift  or  promife  of  feward  any . 
perfoti  to  join  them  iafucb  unlawful  aJSt^  is  felony  without 
b0iH£t  of  clergy.    I  mention  thefe  offences  in  this  placc;»-iio( 
on  a<icoiint  of  the  damage  thereby  done  to  private  prppertji. 
"^   'but' of.  the  manner  in  which  that  danuige  is  conunitteid:. 
iKimdy,  with  the  face  blacked  or  with  o^her  diiguife,  andu 
being  armed  with  offenfiYe  weapons,  to  the  bre^ich  of  th/^ 
public  peace  and  the  terror  of  bis  majei^y's  fubje£bs, 

3.  Also  by  the  fame  ftatute  9  Geo.  I.  c.  22.  amended  by: 
ftatute  27  Geo.  II.  c.  15.  knowingly  to  fend  any  /eZ/^r  with- 
out a  hamci  or  with  a  fi^itious  name,  demanding'  money, 
venifon,  or  any  other  valuable  thing,  or  rtr/tf/^/i/«j^  (without 
«ny  demand)  to  kill  any  of  the  king's  fubjeds,  or  to  fire  their 
houlies^  oul-.houfcs,J>arns,  or  ricks,  is  made  felony  without 
benefit  of  clergy  (a).  This  offence  was  formerly  high  trea? 
fen  by  die  ftatnte  8  Hen,  V.  c.  6. 


■*M 


(j  )  And  in  another  daufe  of  the  fajne  a|^,  perfons  injured  by 
^oy  buildiogs  being  demoliihed  by  a  notous  ^flembly,  may  recpTer 
dapuigc&in  an  aAion  againft  the  hundred.  And  it  was  determined 
after  the  riots  in  1780,  that  the  owners  of  houfes  nught  recover 
damages  alfo  for  the  deftruflion  of  furniture,  or  for  any  injury  to 
their  property  done  at  the  fame  time  that  the  buildings  were  de* 
moli^cd,  or  were  in  part  puDed  dowii.     Do^^^l^. 

('2)  The  words  of  thcfe  ftatntes  zxt^- JhaH  Inowingly  finds  and 
therefore  it  ha8l)ee]f  determined  if  the  writer  of  a  threateping  lelw 
tfr  delivers  it  )iiinfdf|  he  is  not  guilty  of  felony.    Leacb.  351. 
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4.  To  pull  down  or  de&roj  any  hcif  Jluicif  or  fipsigaie^ 
-ereded  by  authority  of  poriiamexit  oh  a  navigabk^ivn^  U  bqr 
ftatute  I  Geo.  11.  (L  2.  c.  19.  made  feionyj  pttilUkaI>le  i»i& 
tranfyortatton  (for  fovea  years  (3).  J^fith«  t!lat«ite;  8  Qeo.  II. 
c.  2c.  tfao  oflenee  of  d^fttoyiag  £i9h,.vof](t9.iQi;  rqC^uiiyg^ 
pevfon  in  cuftody  for  the  famr^  ^  made  ^ftloijiy  watbqut  bcM^ 
nefit  of  clergy  \  and  it  may  be  ioiiuisod^of.  aa4  ^f^d  id  aojr: 
adjacent  county,  as  if  dso<li«6k  hadlMea<tbecieinL.QQpinutt^ 
By  the  ftatute  4  G^*  IIL  c.  la*  malkaottflf  %0'  di^pMige  or 
deftroy  any  banks,  flutoest  ov  other  works  qmf^iciiipa^igabji^ 
river,  to  <^n  the  floodgates,  <Hr  otkei«wUe  obftni^  /  the  4^^ 
Tigation,  is  again  mado  felony,  {MtaifliaUp  with  tranfpqrt^r 
lion  for  feven  years.     And  by  i^hc  ftatute.  7  G^ou  IIL.  <;.  40% 
(which  repeals'  all  ibrmer  afksielatiog  to  turnpikes)  qo^lit 
douffy  to  pull  down  or  othcrwife  deftroy  2xx^  iMrnfike-gol^ 
erleneej  toll-boufei  or  weighing-engine  thereunto  betonging, 
er<d:ed  4)y  authoiSty  of  paritisunenti  ov  to  reioie  vogf  pcrfo|\;  [  i45  } 
in  cuftody  for  the  fame,  is  made  fekxpy  without  benefit,  tf 
Clergy ;  and  the  iftdidmeot  avay  be  inquired  of  and  tried  in 
any  adjacent  county  (4).  The  xemainbg  oflFep/Tf  6iagainft  the 
|iibtt0  pfaoe  are  n^rely  oufdemefoors,  and  no  felonies^  as, 

,  -jf •*  Affrats  (from  affrAle$^  DO  terrify)  are  the  fighting  of 
twoi.or  more  perfons-  in  fome  public  place,  to  the  terror  of 
is  ms^cfty's  fobje^s:.  for,  if  .the  fighting  be  in  private^  it  is 


•  •  •      •<> 
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(3)  This  ftatute  of  i  Qeo.  II,  ,ft.  a.  c.  I9;  aft^r  C^v^ial  f^ffnua 
jinaaccs,  was  fuficred  to  expire  10  I748« 

(4)  The  ftatute  of  7  Geo.  III.  c,  40.  U  repealed  by  thcij 
Geo.  III.  c.  84.  by  which  the  offence  defcribed  in  the  former  fta« 
tute  is  made  felony,  fm^ifhable  at  the  difcretion  of  the  court  by 
tranfportation  for  IjeveQ  yj^rs,  ^r  imprifonmcnt  for  any  time  not 
exceeding  thi;te  vcacs». 

And  this  is  cxicndcd  by  the  ;^i.  Qeo^  III.  c  ao*  to  all  a<^8  fub. 
(equent  to  the  13  Geo.  III.  which  bad  been,  or  Aould  in  future 
be,  pafled  for  amending  and  rq^airiag  any.  particular  turnpike  rdad 
in  England. 
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rfotj^butanij^i^/^,  Aflips^a-inaybrftpiOTfiMfbyaiiy 
grifatc  f crfon  prcftnti  who  is  iiftifiaWe^in  «adfa¥OUtii»g  t«^ 
^irt  the  combiataDts,  wiiat^iitfr  cMfequtfb^  oujr  cnfue  S  Buf 
mort  efpeciftHy  th€  conftable,  or  vAct  jfimibir  oficef)  h^w^ 
itrcr  dcnominatedj  li  bound  to  keep  the  pesce ;   and  to  that 
imj^bCe  ^i^jr  break  6pea  d^ort  to  fapprefi  ai)  affir^y,  m  «p* 
irchchd  the  affrayers  3  and  may  cither  carry  them  hcfortm 
jufKce,  or  imprifwi  them  by  his^own  authority  for  acoavtr 
nierit  fpace  till  the  heal  is  oyer  |  and  may  then  pcxhapf  aUb 
faake  them  find  fureties  for  the  peace  ** .  The  pimilhnieftt  of 
common  affrays  i$  by  fine  and  imprUbnment;  the  tneafureof 
^hich  mdft  be  regulated  by  the  circomftances.  of  the  cafe  j 
for,  where  there  is  any  material  aggravation,  the  pvnifliment 
fjroportipnably  increafcs,     As  where  two  pcrfous  coolly  and 
idiBerately  engage  in  a  duel;  this  being  attended: wUhan 
.  apparent  intention  and  danger  of  murder,  and  being  »  faj^ 
•  contcm,pt  of  the  jufticc  of  the  mktion^  is  a  drong  aggniTatiaa 
6{  the  affray,  thoijgh  ho  mifchlfcf  ha^  aftually  cnfa^d^    An^ 
otlicr  ^gtavatidn  is,  when  thereby  the  officers  of  juftlec  m 
diilurbed  in  the  due  etecntion  of  their  ofEce  :  or  whe<ea  re-^ 
fpea  to  the  particular  place  ought  to  reftrajn  and  ceguljCT 
.-  .         men's  behaviaur*  more  than  in  common  ones ;  as  in  the 
J46  ]  kin^'^  court,  and  the  likt.    And  upon  the  fame  atcount-silfa 
all^  affrays  in  .4  church  or  church-yard  are  efteemed-  fe^y 
teinpys^  bffepces,  as  being  indignities  to  him  to  whofe  fervka 
thoie*.^jacc*.are;coofecrated,     Therefore  mere  quarrelfome 
^ordsi  which  ate  neither  an  affray  npr  an  offence  in  any 
othei^pl^ei  ;tre  penal  here*  For  it  is  ena^cd  by  ftatute  5  A  (J 
Edw.  VL.c»  4,.  xhBt  if  any  perfon  (hall,  by  words  only, 
quarrbl,  chidt,  or  brawl,,  in  a  Qhu)<;h  pr  church- y^d>  the 
brdiilary  ffiall  fufpehd  hin»,  i{  a  layman,  a^<ingtefu  icciefiaeA 
^,  if  a  cterH  $t>  Orders^  fri^m  the  mmiftratiafh  of  his  office 
during  pica  Cure*     Abd,  if  ai)y  perfon  fit  fticli*  church  ^. 
cbw"Qbsy;j«d  proc<»da  tp  finite,  or  lay  violfent  handi  vipon  an- 
hih^tj,  he  ihall  b^  exc($A)mpnicated  iffofaBo  ;■  or  if  he  ftrike^ 
him  with  a  weapon^  or  draws  any  weapon  with  intent  tq 
*  1  Hiwk.  P.  C,  134.      _  *  Jhtd.  137. 
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ftrike»  he  OiiOI  btfides  cxcomihunkatlon  (being  contiAod  by 
a  jury)  have  one  cf  his  ears  cut  oflF;  or,  having  no  ears,  be 
branded  with  the  letter  F  In  his  cheek.  T'wo  perfohs  may 
be  gttiltyoF  an  affray  rbtity       .  > 

"6.  Riots,  r^at/,  ahd  unhivful  oJfen^UtSy  riiutt'  have  ibrti 
t>etron^  at  kaft  to  cotiftitdte  them.     An  unth/wful  ojfanhjy  \t 
when  three,  or  more,  do  affcmWe  themfelvcs  together  to  da 
MI*  unlftwfui  af!,  as  to  puH  dbwn  inclbftircs,  to  deftroy  a 
warren  or  the  game  therein  s  and  part  without  doing  it,  or 
making  any  motion  towards  it '.     A  ront  is  where  three  or 
more  meet  to  do  an  unlawful  aG  upon  a  common  quarrel,  as 
forcibly  breaking  down  fences  tipon  a  right  claimedof  com- 
tnon,  or  of  way :  and  make  fome  advances  towards  it  *". '  A' 
rht  is  where  three  or  more  aftually  do  an  unlavjrful  aft  of 
^lerice,  cither  with  01*  without  a  tommon  caufe  orVjiiatrcl  ^i 
is  If  they  beat  a  man ;  or  hunt  and  kill  game  in  another^s 
^rk,  chafe,  warren,  or  liberty  j  or  do  any  other  unlawful 
aS  With  force  and  violence  ;    or  even  do  a  lawful  aft,  a$ 
remo^ng  a  nufance,  in  a  violent  and  tumultuous  manner. 
*Tht  punilhment  of  unlawful  affemblies,  If  to  the  number  of 
twelve,  we  have  juft  liow  fcen,  may  be  capital,  according  [  147  1 
to  the  eircumdances  that  attend  it ;  but,  from  the  humbcr       ^^ 
df  three  to  eleven,  is  by  fine  and  imprifbnment  only.     The 
fame  is  the  cafe  in  riots  and  routs  by  the  common  laW  ;"  to 
which  the  pillory  in  very  enormous  cafes  has  been  fometime^ 
fuperadded  ^.  And  by  the  ftatute  13  Hen.  IV.  c.  7.  any  t^^o 
jttftices,  together  with  the  Iheriff  or  ond«r*fliariff  of  the 
county,  may  come  with  the  poffe  cwmiatmi  if  need  be,  zad 
fupprefe  any  fach  riot|  aiiembly,  or  rout,  arreft  the  lioters^ 
and  record  upon  the  (poc  the  nature  and  citcumftances  of  the 
whole  tranfa£lion  v  which  record  alone  ihall  be  a  fafficlenv 
convlftion  of  the  otfendert«    In  the  interpretation 'of  which" 
jlatute  it  hath  been  bolden,  that  all  perfons,  noblemen ^nd 
ptbers,  eicept  womcn^  clergymeni  per&jiis  decrepit,  andiii'^" 

^  3  Inft.  176.  ^  3  Inft.  176,  ^ 

f  Bro.  Akr.  t,  Rltt,  4..  5.  '1  Hawk.  P.  C.  259.    '  '  . 
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fint$  under  fifteen,  are  bound  to  attend  the  jaftices  in  fup- 
piciSng  a  riot,  upon  pain  of  fine  and  imprifonment ;  and  that 
any  battery^  wounding,  or  killing  the  riotersi  that  may  hap- 
pen in  fuppreOing  the  riot;  isjaif^6abiei.  So  that  our  an- 
tient  law,  previous  to  the  modem  riot  ad,  feems  pretty  weU 
to  hare  guarded  againft  any  violent  breach  of  the  public 
peace  i  efpec^lly  as  any  riotous  afiembly  on  a  public  or  ge» 
jKral  account,  as  to  redrefs  grievances,  or  pull  down  all  in* 
flofures,  and  ajfo  redding  the  king's  forces  if  Tent  to  keep  the 
peace,  may  amount  to  overt  a4ls  of  high  ueafon,  by  levying 
war  againft  the  kin^ 

7.  NEAEf^T  related  to  this  head  of  riots  is  liie  offence  of 
tumultutn^s  pititbning ;  which  was  canried  to  an  enormous 
height  in  the  times  preceding  the  grand  rebellion.  Where-^ 
fore  by  ftatute  13  Car.  II.  ft.  i.  c.  5.  it  is  cnaAed,  that 
90t  more  than  twenty  names  fball  be  figned  to  any  petition 
to  the  king  or  either  houfe'  of  parliament,  for  any  alteration 
$f  matters  eftabFifhcd  by  law  in  chur<:h  or  ftate ;  ttn]er5  the 
contents  thereof  be  previoufly  approved,  in  the  country,  by 
three  juftices,  or  the  majority  of  the  grand  jury  at  the  aflifes 
pr  quarter- &0ions  \  *and,  in  London,  by  the  lord  mayor,  al« 
dermen,  and  cocnnxou  council  ^ :  and  that  no  petition  fliall 
(  148  ]  be  delivered  by  a  company  of  more  than  ten  perfons :  on  pain 
\n  either  cafe  of  incurring  a  penalty  not  exceeding  |oo/.  and 
three  months  imprifonment^ 

S.  An  eighth  offence  againft  the  puUic.peace  is  that  of  » 
forcibli  entry  01  detauur  /  whidb  is  committed  by  violently 
taking  or  keeping  pofleflion  of  lands  and  tenements,  with  me* 
naces,  force,  and  arms,  and  without  the  authority  of  law^ 
This  was  formerly  aifewable  tO  every  perfon  cKflfeifed,  or 
turned  out  of  poflWfion,  uMefs  his  entry  was  taken  away  or 
barred  by  his  dwa  negleft,  of  other  circumftances  ;  which 
were  explahied  more  at  large  \n  a  former  volume '.     But  this 

3  1  Hal.  P/C.  495.  1  Hal.  P.  C.  161.  the  lead  lo  petitJOM  lo  parriament  for 

sk  Xbis  o^y  be.  one  rejifon    [vBuntiZ  the  altffPatioo  of  anjr  eflabliihed  law, 

others^  why  the  corporadoQ  ©f  ^il4on  *  S«c  Vol.  I|l.  p?g.  174,  ^. 

has,  fincc  the  reftoration,  ufually  t^Jwn 

being 
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beingfounjf  veryprejudicialto  thepublic  peace»It  was  thought 
iieceflary  by  feveral  fltatutet  to  rcftraih  all  perfofis  from  the  uf^; 
of  fuch  violent  methods^  mien  of  doing  themfelves  juftice; 
and  much  more  if  they  have  no  juftice  in  (heir  claim  "•  So 
that  the  (ntry  now  allowed  by  law  is  a  peaceable  one ;  that 
forbidden  is  fuch  as  is  carried  on  and  maintained  with  forccj  « 
with  viplencej  and  unufual  weapons.  By  the  Itatut^  5 
Ric.  11.  ft.'  I.  c.  8.  all  forcible  entries  are  punifhed  with  im- 
prifonment  and  ranfom  at  the  tcing^s  will.  And  by  the  feveral 
Ilatutes  of  13  Ric.  Tl.  c.  2.  8  Hen.  VI.  c.  9.  31  Eliz.  c.  ii. 
and  21  Jac.I.  c.  15,  upon  any  forcible  •  entry,  or  forcible 
detainer  after  peaceable  entry,  into  any  lands,  or  bcQ^fi^esof 
the  church,  one  or. more  juftices  of  the  peace,  taking  fui&- 
^i^nt  power  of  the  county,  may  go  to  the  place,  and  t^r^ 
record  the  force  upon  his  own  view,  as  in  cafe  of  riots  ^  an4 
ppon  fuch  cox^vifiion  may  coipmit  the  offender  to  gaol,  tiU 
h^  nxal^es  fine  and  ranfom  to  the  king*  And  moreover  the 
juftice  or  juIUces  have  power  to  fummon  a  jury»  to.  try  th^ 
forcible  entry  or  detainer  complained  of :  and,  if  the  fame 
be  foi;ind  by  that  jury,  then,  befidcs  the  fiqe  on  the  offender, 
the  jiuAices  (hall  make  reftitution  by  the  flieiiff  of  the  poffefr 
fion,  without  inquiring  into  the  merits  of  the  title ;  fpr.tbf 
force  is  the  only  thing  to  be  tried,  puniQicd,  and  remedied  by 
them :  and  the  fame  may  be  done  by  indi£tment  at  the  gene*  \  \ 
ral  fefllons.  But  this  provision  does  not  extend  to  fuch  as 
endeavour  j^o  maintain  poffcflion  by  force,  where  they  them- 
felves,  or  their  anceftors,  have  been  in  the  peaceable  enjoy-  r  140  1 
ment  of  the  lands  and  tenements,  for  three  years  immediately 
preceding", 

9.  THBoffenee  of  riding  or  goirtg  armed,  with  dangerous  or 
unufual  weapons,  is  a  crkne  agaia^  the  public  peace,  by  terri- 
fying the  good  people  of  the  land  f  and  is  particularly  prohir 
))ited  by  the  (latute  of  Northampton,  a  Edw.  III.  c.  3*  upon 
pain  of  forfeiture  of  the  arms,  and  imprifonment  during  the 

»  1  Hawk.  P.  C.  141.  pircd,  it  faid  to  be  ■  §ort)hKt  detaloer. 

*  Holdins  otct  by  force,  where  the     (Cr^.  Ju.  199.) 
«uia&t*3  tiilc  w»  uadcr  a  leafe,  oow  cx« 

kmg's 
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'^yt  *i     o    #'    */.  -     • 

Ising'spieafure:  inHkeJU^n^^afi^by  tlielaw«o|Solon»€Tec]\ 
Athenian  was  finable  ^a  walked  ^9Ut  t!he  city  in  aur« 

10.  Si^KUAViVofal/e  ntws^  to  make  diicoid  between  i&e 
king^ndiiobiUty;  ot-conceming  aoy  great  nun  of  the  cealmi 
h  punifiuibleby  common  iaw^  v>tli  fine  and  imprifimment ; 
which  b  cottfirhxed  by  ftatutes'Weftm*  I.  3  £dw.  L  c  34. 
a  Ric.  11.  ft.  I.  c«  5*  aiid  1%  Ktc*  IL  c.  ii.    '   ' 

II*  Ya&%  tknA  freunded pr9pbfdejf  with  intent  to  difturb 

itK  peace,  afe  equally  unlawfalj  and  more  penal )  ai  they 

pOk  entknfiaftic  jealovfics  in  the  people,  and  terrify  them: 

with  imaginaiy  fears.    They  are  therefore  puniQicd  by  our  . 

Jawy.  upon  the  fame  principle  that  fpreading  of  public  news 

«hH^y  kind,  without  conununicating  it  firft  to  the  naagift^te, 

was  .prohibitod  by  the  aotient  Oauls «.    SuehfaUe  and  psc-« 

tended  prophecies  were  puoilhed  capitally  by  ftvtote  i  Edif. 

.  V(»  <:^  I  :^  which  was  repealed  in  the  rQign  of  queen  Mary. 

Andnow  by  the  ftatute  ;  Eliz.  c*  15.  the  penalty  for  the  fiipft 

offence  is  a  fine  of  ten  pounds  and  one  year's  impriJbiancn^ ; 

for  the  fecondy  forfeiture  of  ail  goods  and  chattels,  afid  im- 

frifonmqit  during  life. 

r  ^r^  \.    12.  Besides  a£^ual  breaches  of  the  peace,  any  thing  that 

(ends  to  provoke  or  excite  others  to  break  it,  is  an  oiFenceof 

ithe  lame  denomination.    Therefore  cbaJkages  iofighty  either 

'  )>y  word  or  letter,  or  to  be  the  bearer  of  fuch  challenge,  are 

'  puniOiable  by  fine  and  imprifonmeoty  according  to  the  cirr 

eumttances  of  the  offence  ^     If  this  challenge  arifesoh  ac« 

count  of  any  money  won  at  gaming,  or  if  any  afTauIt  or  affray 

happen  upon  fuch  account,  the  offender,  by  ftatute  9  Anne 

c»  14.  (hall  forfeit  all  his  goods  to  the  crown,  and  fuffer  two 

years  imprifonment. 

•    e  Pott.  Anti^.  b.  i.  c.  a.^*  *'.j5^^  hwmntittmirarm  Mtfite.mf«tit$t 

^  I  loft.  2x6.     3.Jnft.  I9S»    '  '*/ti{jUrun:on6'us  ^fitrerijjttatlfafvuttim' 

n  «<  JJahent  legihu$  fanffuatf  Ji  quh  **  jKl/i,etiief'4mm'is  rehasc6nfiJiumcifertf 

**  ^id  di  piepMUa  a  JSn'rthmi  mman^ntt  *'  etgmtum  tfiT  Caef.  it  btU»  Gall,  lih. 

**fawiMaccepoiffUti^9i$ftifltat9n,Jt-  6itsp,i^,- 
[  yftrati  mut  cum  alio  cmmunictt :  ^uod  '  i  H4#k  P.  C  135.  138. 

i3.,0» 
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13.  Or  «  Aatmt  very  fimiht  to  okiilengM  ave  /tM/,  /tidS 
fsmnfii  irlhichy  takn  in  tlieir  laf9eft4Uid  «ioft  exteofive  fQnGci 
'fignify  wj  wv0kagkf  f  i&«#ea»  oc .  ihc  Hfar,  of  ao  tmnsMnii^r 
iBegal  tendency ;  but,  in  die  fenfe  under  whdch  we  aieiiiMr  to 
^OTifider  them,  are  madicietts  defamations  of  any  .perfan,  and 
fHfooB&f  %  iiiigitiMc,  made  pvUio  b^  etdMr  jM^iing,  wtic- 
ingtigtis,  oe  pifihiiea^ m osdantn  piDT«ke  Maa  to  wmtfa^  «f     -^ 
eipsfe  luiB  10  pnblie  hatnd^  coat^pt^  jmd  ridictale  ^    The 
cUieA  :ltndeacy  of  theft  Vbdab.thrbmaichDf  the  puhik 
peace^  by  ftirring  4ip  the  obje As  of  them  to  retei^e,  and  pei^ 
haps  to  bloodfhed.    The  communication  of  a  libel  to  any 
one  peribn  is  a  publication  in  the  eye  of  the  law  <^ :  and  there* 
Tbretfie  fend&lg  an  ab^ffite  private  letter  toa  mM<is  as  ihndh 
aUbc!  isifWttrer^  Opafly  jnritfted,  for  it  equally  tchds'to^ 
btea^h'tff  the  peace"*,    t^or  the  feme  rcafon  it  ifsntittaterial 
i*riA  refpeft  to  the  cffencfc  of  a  libd,  irtiether  the  hiactef'df 
it  be  Qrt»^orlaIfe^$  &ncetheph>vocaii6n,andtiot  the  faTfi^r 
b  tKe  thing  to  be  puhi(hed  crimifialljf.t   thoogh,  ddnbt- 
lefiii  the'fs^ood  of  it  may  aggravate  it's  guilty  and  enhance 
.  ifs'puniiiment  (5).  In  a  ciftrliiAion,  we  may  remember,  a 
.   MhetftiMI  appeactobe'ial(e,aa  well^aa^candfllons^;  for,  if 
the^cliai^  be  true^tfae  plaintiff  has  rcerived  no.private4h}6ry, 
<aiid3Mia4iogn>iiiid  to  <ddmand  a  compehfetion  ftfir^hnrifelf, 
*<i^hatever'oflFence  it  may  be  againft  the  :p>bUic*peiie^:'aU  [  151  } 
therefore,  upon  a  civil  aAionj  the  truth  of  the  accttfetion 
thay  be  pleaded  in'b^rof  the  fuit.     But,  ih  a  crimifaal  profd-  '        -' 
'ciTtion,  the  tendeirtcy  >#hich  all  Hbcls  have  to  create  amaro- 
ifiticsj  and 'to  didurb  ttie  public  peace,  is  the  whole  that  the 
'Uwconfiders.     And  therefore,  in  Tuch  profeciitions,  the 

,  f  Moor.  813.  .     99, ,   ,     ,  .  , 

'xBtDWD.  151.  12  Rep.  15  Hob.  ^  See  V9K  III.  p?^.  125. 

ft! 5.  K)ph.  IJ9.  1  Htvirk.  P.  C*  19^. 

'         i         ma*— — 1^  ■■■■III!      ■!      .  ■■  t  » ■     «  I    .     ,  ' .. 

^5)  Wfatre  truth  ts  a -greater  prcnf»oation  tiaan  fldUlmod,'  mB& 
^  ^«Aimfb«fhas*^'greatnttefMlcncyto:pTOdoee9b>ea^h;of  tiii 
>ptaO<,*  Clita'  it  -ft  ceitalnl]rtme  that  the  ^greater  ti:9th,.yid  gre^sr 
VliM.     'J/^'u  fiuelm  mkfui^   qu€.M  ymJtmi ^k.  ,vm9  ttmoftp 

only 


onlj  points  to  be  cnqutitd  into  are,*  6tA,  the  marking  or 
'pobliihing  of  thebook  or  wming;  am^  iJecoiuUyy  vbeihdr 
*  the  ikistter  be  criminal :  and,  if  both  cfadEe  ponaits  aie  againft 
the  defendant,  the  offence  againft  the.poUic  is  complete. 
The  paniihrneatof  fvch  libellers,  for  either  maktog^  repeal- 
ing, printing,  or  publifciog  ths  iibd,  is  fiaef.andfadicor- 
poral  punifhment  as  die  eoutt  in  it's  difcittioa  Ihall  iuSiOt ; 
'regarding  the  qnaotity  of  the  ofience,  and  the  quality  of  the. 

'^0ender*  (6).   By  die  law  of  the  twdve  tables  at  Rome^ 

■ 

«  1  Hawk.  P.  C.  196. 


.  *   (6)  Thoi^k  it  ha&  been  held,  at  lead  for  thefe  two  centuries, 

that  the  truth  of  a  libel  is  no  juftification  i^  a  criminal  profecucion, 

yet  in  many  inftances  it  is  confidered  an  extenuation  of  the  o£fence ; 

'    and  the  court  of  King's  Bench  has  laid  down  this  general  rule» 

viz*  that  it  will  not  grant  an  information  for  a  h^bel,  ujilefs  the 

profecutor,  who  applies  for  it,  makes  an  affidavit,  afTerting'dire^ily 

and  pointedly,  that  he  is  innocent  of  the  charge  imputed  to  him* 

Bat  this  nile  may  be  difpenfed  with,  if  the  perfon  libelled  refides 

abroad',  or  if  the  imputations  of  the  libel  are  general  and  indefinite, 

or  ff  It  is  a  charge  againft  the  pn>£ecutor  for  language  whick  he  has 

held  in  parliament.     Don^.  171.  37:2. 

It  had  frequently  been  determined  by  the  eourt  of  King's  Bcadi, 
that  the^  on)y  queftions  for  the  confideration  of  the  jury>  in  crimi- 
nal profecutions  for  libels,  were  the  fstSt  of  publioatioii,  and  the 
truth  of  the  innuendos,  that  is,  the  truth  of  the  meaning  and  fenfe 
of  the  palTages  of  the  hbel,  as  ftated  and  averred  in  the  record^ 
and  that  the  judge  or  court  alone  were  competent  to  determine 
whether  the  fubjedl  of  the  publication  was  or  was  not  a  libel*    See 
the  cafe  of  the  Dean  of  St.  Afaph,  3  71  R.  428.  But  the  legaSif 
of  this  do^ne  having  been  much  controverted,  the  3a  Geo*  ill* 
c.  5o.  was  paflcd,  intituled  jfn  off  io  rtmove  d&iAit  r€jp$8ing  the 
funSions  of  juries  in  cafes  ofEbelsw    And  it  declares*  and  ena^  that 
on  every  trial  of  an  indidtmeat  or  information  for  a  libel,  the  jury 
may  give  a  general  verdift  of  guilty,  or  not  guilty,  upon  the  whole 
matter  in  ifiue,  and  (hall  not  be  reqoired  or  £reded  b)r  the  ytAgt 
.  to  find  the  defendant  guilty,  merely  on  the-proof  of  the  piMite- 
tion  of  the  paper  charged  to  be  a  libel,  and  of  the  fesfe  aibribed 
to  it  in  the  record,    Bu^  die  ftatute  provides,  that  the  judge  may 
^ive  his  opinion  to  the  jury  xefpe£ting  the  natter  in  iiueiaad  the 


\ 


•th.it.  ?\^  K  o  Hf  c  s.  a5pt 

Itbelii  which  iiflefted  the  repttUtUm  of  another^  irere  xn^dc  a 
'capkftl  oflvnce :  but,  before  the  reign  of  Auguftus^  the  pu- 
nifliment  becsme  cotpovid  ooly  '•  Under  the  ex&p^or  Va- 
•leminiaa*  it  was  agiin  made  cspital^  not  only  to  write^  but 
to  pubUfliy  or  even  to  omit  defbroytag  them.  Our  law^  ia 
this  and  many  other  refpeds,  coneijpondft  rather  with  the 
middle  age  of  Roman  jturifprodeneoj  when  liberty^  learnings 
and  humanity,  were  m  diat  full  v^gowr,  than  widx  the 
cruel  edifbs  that  were  eftaUifhed  in  the  dark  and  tyirannical 
ages  of  the  ancient  decemviri^  or  the  later  emperors. 

In  this  and  the  other  inftances  which  we  have  lately  coa- 
£dered,  where  blafphemouSi  immoral,  treafonable^  fchifma* 

y  Simnttiam  lex 

f^iMaqun  latjf  viah  quad  tiotlct  carmne  qtienquam 

Defcribi:  • vtrtere  m'jdum formdtne  fuftit.  Hon.  ad  Aa^*  /5». 

*  C'id.  9,  36. 


' '  jury  may  at  their  difcretioD,  as  in  otbcr  cafes,  find  a  fpecial  verdi^» 
and  the  defendant,  if  convi^ed,  may  move  the  CDUrt,^  as  bcfpre 

•  the  ftatute,  ta  arreft  of  judgment.  A  perfonmay  be.poatffaed  iov 
a  libel  reflecting  on  the  memory  and  charade  r  of  the  dead,  but  it 
Mttft  be  alleged^  and^  proved  to  the  (atisfadiion  of  the  jury,  that 

"the  auUior  intended  by  the  publication  to  bring  difhonour  and  con- 
tempt OQithe  relations  and  defccndants  of  the  deceafed.     4  7*.  R. 
XxS.     The  fak  of  the  libel  by  a  fervant  in  a  (hop,  is  prima  facie 
evidence  of  pubh'cation  in  a  profecution  againft  the  mader,   and  it 
(uffictcnt  ibr  convidion,  unlcfs  contradided  by  contrary  evidence^ 
'  .Ihewiogthat  he  was  not  pn\7,  nor  in  any  degree  afTenting  to  it. 
4  >JM*  afd  5  Burr,  26S6.    When  a  perfon  is  brought  ti»  receive 
i  jvdgO'tttf  fo''  3  libel,  his  condud,  {ub&quent  to  his  convidbon^ 
vvmy  betaken  into  confideiation,  either  l^y  way  of  aggravation  or 
'*•  mitigation  of  the  punifhmcnt.     }  T*  R»  432.     And  when  John- 
s  fon  the  bookfcller  was  brought  up  for  judgment  for  having  pub- 
^Ji(he<L  a  feditious  libel,  the  Attorney-General  produced  an  affi- 
j'finent  that  the  defendant  after  his  coxlvidion  had  publifiied  the 
■ ;  inm^UM  iu  the  Analytical  Review.     M.  T.  1 798. 
^'     'An  laforouiftiOQ  or  an  indidment  need  not  ft  ate  that  the  libel  is 

*  &!&>' or  that  the  offcfice  was  cojiiauUfd  by  fgrcf  and.arips. 

-.9  T..R.4.  - 

tical. 
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tical»  fedkbst,  m  fcanridoua  libels  nt  pinilhed  bf  die 
Zoglifli  hw,  foote  with  a  greater^  oChen  with  i  iefs  Aegr^ 
ef  feverity;  die  fikrtf  •fthefrefs^  pffopetlj  undeirftood,  is 
by  Ro  means  iofniigod  or  violated*  The  liberty  of  the  pscft 
IS  indeed  eflciiMal  to  the  natiire  of  a  fne  ftaie  $  but  liuacon- 
fifts  in  laying  no  pnvims  reftrants  upon  publicatioiis»  and 
not  in  freedom  from  cesfure  for  criminal  matter  wfacli  pub- 
C  152  2  l^cd-  Every  froeman  has  an  ondoubted  right  to  lay  what 
fentiments  he  pkafes  before  <he  public :  to  forbid  tUs,  is  to 
deftroy  :die  freedom  of  the  prefs :  but  if  he  pttblifhes  what  is 
improper,  mifchievous,  or  illegal,  he  muft  take  the  confe* 
qaencci  of  his  own  temerity.  To  fubjed  the  pre£s  to  the 
reftrtSive  power  of  a  licenfer,  as  was  formerly  done,  both 
before  and  fince  the  revolution ',  is  to  fubjefl  all  freedom  of 
lentiment  to  the  f^rejudices  of  one  man,  and  make  him  the 
arbitrary  and  infallible  judge  of  all  controverted  points  in 
learning;  religton,  and  government.  Bnt  to  puoifti  (as  the 
law  docs  at  prefent)  any  dangerous  or  offenfive  writings, 
which,  when  publiflied,  ihall  on  a  fair  and  impartial  trial  be 
adjudged  of  a  pernicious  tendency,  is  neceffary  iai  the  pre« 
(ervation  cf  peace  and  good  order,  of  government  and  reli- 


«  TTm  |rt  of  prlMinf »  foon  after  it*t 
tatM4u&<m»  was  toekad  iipofl-(at  well 
in  Eogb«<  M  In  otbtt  countries)  49 
iaeR>y  a  matter  of  ftate,  aiKl  fnbjeft  to 
the  cQercioo  «f  the  crown.  It  waitltere« 
fore  ;^uUtei  with  us  by  the  kiiig*s  pro- 
«]»lati•na^frobibUionSy charters  of  pri< 
tUege  aid  of  Uceto,  •«*  frnkWy  by  the 
.decrees'  of  tiM  ooon  of  ftarcV^mbef  4 
whkli  fi«ilce4  the  oambcr  of  .primers, 
.  od  0f  Fitf&«  «»^Mch  each  (hoaid  employ , 
and  frohiblud  new  pubticxUMis,  unlefs 
picvioufly  approTcd  by  prQfcr  Ircearers. 
On  the  demolition  of  thiaodtoos  jarif. 
.4taion  m  1641,  the  loog  |nr)uiincnt  of 
Chfftet  I.  after  4ieir  mftitre  vrkh  that 
^Aaoh  i6«A»d  the  fame  power*  at  the 
flacehambcr  exercifed  with  refpeft  to  thft 
ficflttfiaS  <^^ books:  and  in  i645«  x^y, 
lS4f»Mi<  »^i»»  (Scobell.  i.  44.  134. 

8 


ii.SS.  230.)  xfTved  tfadrordkMncMAr 
thafc  porpofe*  foimdod  prioeipntly  00  tiic 

ftarcbember  decrae  of  1637.  In  j6^» 
was  paified  the  ftatote  13^14  CaCf  {!• 
c.  33.  which  (withfomefewaltetatiojis) 
waa  copied  from  the  parliamentary  ordi« 
nances.  Th'a  ad  expired  hi  16791  ^^'^ 
«Mt  revived  by  llatute  i  Jac.  II.  c«  r> 
«nd  continued  till  xUf%»  It-iraa  the* 
cofitioued  for  two  yetra  longer  by  /NiCii&e 
4  W.  dt  M.  c  »4.  bat  thoHgh  fac^MHC 
atttmpts  were  nude  by  t2iefO¥fngj)9fjie 
to  revive  it,  in  the  fubfequent  part  of 
'that  reign  (Ooq.  Jotm.  it  Feb.  1^94. 
%&  Nov.  36^.  aa.  0€t,  169^.  9  FKIl 

4^7*  3 '  J*"'  l^S^*)*  .7^^  <be  paffi^ 
mcnt refifted  it  fo-ftrongW,  thatic^fi* 
oalif  eicpircd,  and  the  prtii  beov^  ff^ 
ftt\^  frecj. >n  1S94  \  aad  hais  everr^CQ 
(b  coaciaued.    ^ 
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gjcMit  the  onlf  folid  foundations  of  citU  liberty.    Thus  the 

will  of  individiiaj$  is  ftiU  left  free  ;  the  abufe  only  of  that.. 

free  wit)  u  the  object  of  legal  puDiChment.     Keitl^er  is 

any  reftraint  hc^reby  laid  upon  fieeidom  of  thought  or  inquiry: 

liberty  of  private  feutiment  is  ftiU  left ;  th^  difleminating>  oJr 

making  poblicy  of  bad  (intioieots,  deflrufliveof  the  ends  qI 

focicty^  is  the  crirat:  which  iociety  correfls.     A  man  (fays  n  £  153  J  - 

fine  i^riter  on  this  fubje£t)  may  be  allowed  to  keeg  poifons 

in  hisclofety  but  not  publicly  to  vend  them^  as  cotdiah.  And 

to  this  we  may  add|  that  tht;  only  plaufible  argument  here*- 

tt>f6re  Ufed  for  the  reftrainiiig  the  jiid  freedom  of  the  prefs* 

*'  that  it  wais  heceflary  to  prevent  the  daily  abiife  of  it,"  will 

esytirely  lofe  it's  force,  when  it  is  (hewn   (by  a  feafonablc 

ie^e|:tion  of  the  laws)  th^t  the  prefs  cannot  be  abu&d  to  anjf 

bad  purpole,    Without   inturrtng   a  fuitable  puni(hment : 

whpreas  it  never. can  be  ufed  to  any  good  one,  when  under. 

the  cohtroul  ^f  an  infpe£lor.      So  true  will  it  be  ibund> 

tiiat:to;cenfure  the  li^entfoufnefSy  is  to  maintain  the  libertj 

of  the  prefs  (7)*    . 

I 

(7)  To  this  chapter  it  will  be  proper  to  annex  the  fubftance 
of  au  important  a 6^  of  parliament  latdy  paiTed  to  Cecure  the4pi|bixc 
pe&ce,  viz.    the  39th  Geo.  III.  c.  79.  the  preamble' of  which « 
ftates:  "  Whereas  a  traitorotts  confplracy  has  long  be«n  cairried 
**  on,  in  conjunftioo  with  th^  perfons  from  time  to  time  exercififtg 
•*  the  powers  of  government  in  Francci  to  overturn  tlic  laws,  con-  " 
**  Hittttioo*  and  government^  and  every  exldiog  trftablifhmenty  civil 
'*  aad  ecclefiailieal^  both  in  Great  Britain  and  Ireland^  and  to  dlf- 
**  4bke the  conned^ion  between  the  two  kingdoms^  £0  neccfiaxy  to. 
••"the  fccurity  and  pi'ofperfty  of  both  :  And  whereat,  in  purfiaAnee  > . 
**  bf  fueh  defign>  and  in  order  to  carry  the  fame  into  effe^,.  divers  . 
**  Tocietfes  have  been  of  late  years  indituted  in  this  kin^om  and  fn 
**  the  kingdom  of  Irebnd»  of  a  new  and  dangerous  nature,  incon-  * 
**  lifteftt  With  publie  tranquillity  and  with  t^e  exiflencc  of  regular 
*^  ^vemfnent.'particuhniy  certain  fodeties  calling  themfelvea  ^o- 
»*.  ctctics  of  United  EnrgHflimcn/ United  Seotchmen*  United BHtoas^   r 
««  P'lUtcd  Iriflimen,  and  the  London  Correfpondtng  Society  1  And'' 
•*  whereas  the  members  of  many  of  fuch  focicties  have  taken  unlaW- 
^  ful  Qaths  and  engagements  of  fidelity  and  fccrecy,  and  ufed  feeret 
;     Vot.  IV,  N  "figni. 
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**  ^^S^h  *^  appointed  committees,  fecretaries,  and  other  officers,  in 
**  A  fecret  manner  ;  and  many  of  fuch  fociettes  arc  compofed  of  dif- 
**  fcrcnt  divifions,  branches,  or  parts,  which  communicate  with  each 
**  other  by  fccrctarics,  delegates,  or  otherwife,  and  by  means  thereof 
**  maintain  an  iuBuence  over  large  bodies  of  men,  and  delude  many 
**  igQoraDt  and  unwary  pBcrfons  into  the  coramiffion  of  a£ls  highly 
"  criminal;'*  it  therefore  enacts  that  all  thefc  and  other  correfpond- 
ing  focieties  (hould  he  utterly  fupprefled  and  prohibited,  as  being 
unlawful  combinations  and  confederacies.  , 

And  alfo  every  fociety  of  which  the  members  fliall,  according  to 
the  rufes  of  the  fociety,  be  required  to  take  an  illegal  oath  or  an 
o^th  not  authorifed  by  law,  or  fhall  fubfcrvbe  or  aflent  to  any  ted 
or  declaration  not  required  by  law,  or  where  the  names  of  the 
members,  or  wlitre  the  committees  or  prcfidents  chofen^  are  not 
known  to  the  fociety  at  large  j  and  every  forfetyy  which  (hall  confift 
of  different  parts  either  afling  feparately  or  having  feparate  prc- 
fidents or  other  officers,  ftiall  be  deemed  unlawful  coml;>inations 
and  confederacies  ;  and  every  perfon  who  fliall  become  a  member 
of  fuch  a  fociety,  or  who  fhall  correfpond  with  them,,  or  fhall  aid 
or  fupport  them  with  money  or  otherwife,  fhall  be  guilty  of  aa 
unlawful  combination  and  confederacy. 

This  does  not  extend  to  a  decJaration  fubfcribed  to  by  a  fociety, 
which  declaration  (hall  be  approved  by  two  jufticcs  and  afterwards 
confirmed  at  the  quarter  feflions,  nor  to  perfons  who  /hall  ceafe  to 
aft  as  lAembers  of  fuch  focietres  after  the  pai!h)g  of  the  ad,  nor  to 
eftablifhcd  lodges  of  free  mafons.  But  two  members  fhall  certify, 
and  upon  oath,  that  their  ibciety  has  been  ufually  hefd  as  a  lodge 
o(  free  mafons,  in  conformity  to  the  rules  of  free  mafons  in  this 
kingdom  ;  which  certificate,  and  alfo  an  account  of  its  place  anS 
times  of  meeting,  and  the  names  of  all  its  members, (hall  be  regzflered 
with  the  clerk  of  the  peace  f  and  the  juflices  at  the  fcfEons,  upon 
complafnt  made  to  them  upon  oath  by  any  credible  perfon  thaC 
fuch  fociety  is  likely  to  be  injurious  to  the  public  peace  and  good 
order,  may  dired  that  the  meetings  of  fuch  fodge  be  difcontinued. 

Perfons  offending  againft  this  flatute  may  be  .proceeded  againfl 
either  in  a  fummary  way  before  one  juftice,  or  more,who  may  cidicr 
fine  the  offender  20/.  or  nnprifon  him  three  calendar  months,  or  * 
diey  may  be  profecuted  by  indi^ment ;  and  upon  convidion  the 
court  nay  tranf^ort  for  (ierren  years>  or  imprifon  for  any  time  not? 
*  etceeding  two  years. 

T%e  jxrftices  in  a  fummary  convidton  may  mitigate  the  puniffi-' 
ttCBt  to  one  third    If  a&y  ptrfba  ihill  perttit  the  acetlag  of  a6/ 

iHegdl 


fllcgul  focicty  in  his  houfc,  ^e  (hall  forfeit  5/.  for  Ac  firil'oflencc^ 
ari^  for  the  fecond  he  fhadl  be  panifliabic  ai  a  Diember:  And  two 
juftices,  upon  evidence  on  oath  that  any-  meeting  has  been  held  for 
a  fcditioUs  purpofe  in  a  ptibKc  houfe,  may  dcchre  the  licence  for- 
feited, and  from  the  dajr  of  fuch  declaration  the  Kccncet  ij  void 
and  detcntiined;  and  the  oWnct  df  the  hoitfe  will  be  aflcrw^s 
fubjeft  to  penalties  accordingly. 

And  becaufe  many  places  were  open  for  Icftures  and  debates 
of  a  feditious  and  imra6ral  nature,  and  other  places  ufed  for  fedT- 
tious  and  immoral  purpo{\:8  under  pretence  of  reading  books, 
)>amphlets^  newfpapers,  or  other  publications,  it  is  eriafted,  that, 
all  fuch  places  where,  under  any  pretence,  nioriey  fhall  be  received 
Jbr  admiffion,  (hall  he  confidcrcd  as^dlfoiderly  houfes,  under  the 
36  Oeo.  Ill-  ft-  8.  (fee  ante^p.  88.  n.  9.)  unlcfs  they  are  licenfed 
for  any  time  not  more  than  one  year  by  two  jufticcs  ;  which  licence 
may  be  revoked  by  the  jufticcs  at  the  quarter  fcfljons.  Every 
alehoufe  (hall  be  deemed  licenfed  for  reading  publications;  but 
upon  evidence  that  publications  of  a  feditious  or  immoral  nature 
are  ufually  diilributed  in  order  to  be  read  there,  two  juitices  ihay 
declare  the  licence  void# 

The  aft  then  ftates  that  thefe  focieiics  had  publifhed  in  greit 
quantities,  papers  of  ah  irreligious^  treafonable^  and  feditious 
nature,  ind  had  difpcrfed  them  among  the  lower  claiTcs  of  the 
community,  either  gratis  or  at  very  low  prices,  and  with  an 
activity  and  profiifidn  beyond  all  former  example,  and  that  it  was 
highly  important  to  the  public  peace  that  it  (hould  in  future  be 
known  by  whom  any  fuch  papers  (hall  ht  printed ;  ft  therefore 
enafts,  that  every  pcrfon  having  any  printing  prefs,  or  types  for 
printing,  and  every  perfon  carrying  on  the  bulinefs  of  a(  letter 
founder,  or  maker  or  feller  of  types  for  printing,  of  of  printing 
preffcs,  (hall  give  notice  thereof  to  the  clerk  of  the  peace,  who  (hall 
.  tranfmit  a  coj^y  to  one  of  his  majefty's  principal  fecretaries  of  ftatC; 
perfoo9  omitting  to  give  the  notice  required  (ball  forfeit  20/. 

And  every  pe^on  who  (hall  fell  types  or  printing  preiTes  (haiH 
.keep  au  account  of  all  perfons  to  whom  they  (hall  be  fold,  and 
,  fhall  produce  fuch  an  acccniot  at  any  time  to  any  juilicc  of  the 
-peace  requiring  the  fame,  on  penalty  of  20L 

^  The  printer  (hall  print  upon  the  front  of  every  paper,  which  is 
printed  on  one  fide  only,  and  upon  the  firik  and  laft  leaves  of  every 
publication  which  contains  naore  than  one  leaf,  his  name  and  place 

.  «f  abode,  and  in  oafe  of  omiinon  fhall  forfeit  for  every  copy  pub. 
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lifhcd  2o/. ;  and  tftrj  pcrfon»  who  prints  for  profit,  (hall  keep  one 
copy  of  every  paper  fo  printed,  on  wliich  (hall  be  written  or 
printed  the  name  and  place  of  abode  of  the  perfon,  by  whom 
fuch  printer  (hall  be  employed,  and  (hall  produce  the  £une  to  any 
juftice  of  the  peace  wBo  within  the  fpace  of  fix  months  (hall 
require  to  fee  the  fame,  and  upon  negledt  or  refufal  (hall  forfeit 
3o/. 

Any  perfon  may  apprehend  thofe  who  are  publi(hing  papers 
without  the  name  and  abode  of  the  printer,  and  may  convey  them, 
or  deliver  them  to  a  conflable  to  convey,  to  a  magiftrate  to  be 
examined ;  and  a  peace  officer,  by  a  warrant  from  a  juftice  of  the 
peace,  may  enter  any  houfe  or  room  to  fearch  for  any  printing 
prefs  or  types  fufpeded  to  be  kept  or  ufed  without  the  notice 
required  by  the  ad,  and  to  feizc  and  carry  them  away,  together 
.  with  all  printed  papers  found  in  fuch  houfe  or  room. 


V 


Ch.  12.  Wrongs.  '    154 


CHAPTER    THE    TWELFTH. 

OF  OFFENCES    against    PUBLIC 

TRADE. 


OFFENCES  againft  public  trade,  like  thofe  of  the  pre- 
ceding clafles,  are  either  felonious,  or  not  felonious* 
Of  iht  firft  fort  are, 

!•  OwLiNG^  fo  called  from  it's  being  ufually  carried  on  in 
the  night,  which  is  the  offence  of  tranfporting  wool  or  (heep 
out  of  this  kingdom,  to  the  detriment  of  it's  (laple  manufac- 
ture. This  was  forbidden  at  common  law  *,  and  more  par- 
ticularly by  ftatute  1 1  Edw,  HI.  c.  i,  when  the  importance 
of  our  woollen  manufacture  was  6r(l  ;^ttended  to ;  and  there 
are  now  many  later  ftatqtes  relating  to  this  offence,  the  moft 
ufeful  and  principal  of  which  are  thofe  enaded  in  the  reign 
of  queen  Elizabeth,  and  fince.  The  datute  8  Eliz.  c,  3. 
makes  the  tranfportation  of  live  (heep,  or  embarking  them 
on  board  any  ihip,  for  the  iirft  offence  forfeiture  of  goods, 
and  imprifonment  for  a  year,  and  that  at  the  ^nd  of  the 
year  the  left  hand  (hall  be  cut  ofi^  in  fome  public  market,  and 
(hall  be  there  nailed  up  in  the  opened  place ;  and  the  fecond 
offence  is  felony.  The  ftatutes  12  Car.  II,  c.  32.  and  7  &  8 
W*  III.  c.  28.  make  the  exportation  of  wool,  (heep,  or  ful- 
ler's earth,  liable  to  pecuniary  penalties,  and  the  forfeiture 
of  the  interefl  of  the  (hip  and  cargo  by  the  owners,  if 
privy ;  and  confifcation  of  goods,  and  three  years  imprifon- 
ment to  the  mader  and  all  tlie  mariners.  And  the  ftatute 
^  Geo.  L  c.  1 1 .  (amended  and  farther  enforced  by  1 2'Gco.  Ih 

*  Mir.  c.  T.  §  3. 
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c,  2r.  and  19  Geo.  II.  c.  34.)  males  it  tranfportatioti  fpc 
fevcn  yearsi  if  the  penalties  be  not  paid  (f  )• 

2.  SwrtrGCLiNG,  or  the  ofFencc  of  importiiig  good$  with- 
out paying  the  dutiJ^  impofed  thereon  by  the  laws  of  the  cuC- 
155  }  toms  and  excife,  is  an  offence  generally  conneded  an4  car- 
ried on  hand  in  hand  with  the  former.  Thh  is  reftraiaed  by 
a  great  variety  of  ftatiites,  which  inflid  pecuniary  p^naliic^ 
and  feifure  of  the  goods  for  clandeftine  fmuggling  ^  and  affix 
'    th^  guilt  of  felony,  with  trapfportation  for  feyen  years^  upoi\ 


(i )  By  the  aS  Geo.  III.  c.  38.  all  the  former  Aatutes  refpeftlng 

^he  exportation  of  flieep  ar^J'  wool  are  repealed,  and  an  infinite. 

variety  qf  regulations  and  reftri(^ion§  upon  the  fubjeft  U  conibli- 

dated  in  that  Itatute,  which  it  behoves  the  dealers  in,  and  carriers 

of,   wool  to  pay  particular  attention  to.     It  i«  given 'almoft  at 

length  in  the  ^th  vol.  oiBum^  tit.  Woollen  Manufii^ure,  c.  II.  but ' 

as  it  contains  near  one  hundred  k>ng  claufes,  it  is  impoffible  to  give 

any  adequate  rcprefentation  of  it  in  an  abridgment.    The  principal 

prohibitions  arc,  that  if  any  perfon  fhall  fend  or  reccive^  any  fhcep 

on  board  a  fhip  or  vcflTel,  to  be'  carried  put  of  the  kingdom,  the 

ihcep  and  vcffel  are  both  forfeited,  and  the  pcrfon  fo  offending 

ihall  forfeit.  3/.  for  every  ftieep,  and  fhall  fuffer  folitary  imprifon- 

ment  for  three  months*     But  wether  fheep,  by  a  licence  from  the 

Colle6^or  of  the  cultoms,  may  be  taken  on  board  for  the  ufe  of  the 

(hip's  company.     And  every  perfon,  who  ihall  export  out  of  the 

'  kingdom,  any  wool,  or  woollen  articles  ilightly  made  up,  fo  as 

^aiUy  to  bet  reduced  to  wool  agaip,  or  any  fuller**  earth,  or  tobac-! 

co^ptpc  clay,  and  every  carrier,  (hip   owner,  con^maader,  mari* 

•ner,  or  otherperfon,  who  (hall  knowingly  aflf^ft  in  exporting,  or  in 

attempting  to  export,  thefc  articles,  (haU  forfeit  3  /.  for  every 

pound  weight,  or-the  fum  of  50  /.  in  the  whole,  at  the  ele<^io.n  of 

the  prt)fecutor,  and  fhall  alfo  fuffer. foUtary  imprifonment  for  three:' 

months*      But  wool  may  be  carrie4  coadwife  upon  being  duly 

entered,  and  fecurity  being  given,  according  to  the  directions  of  the 

ftatute,  to*  the  officer  of  the  port,  from  whence  the  fame  fliall  be 

conveyed.     And  the  owners  of  fheep,  which  arc  (horn  within  five 

'miles  of  the  fea,  or  wixhki  ten  miles  in  Kent  and  SufTex,  cannot 

remove  the  wool  without  giving  notice  to  the  officer  of  the  nearei^ 

port,  as  dlrcfted  by  the  ft'4tute. 

more 
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more  open»  <}^r!n|;,  and  avowed  pra&ices :  Irat  the  1  aft  of 
them,  19  GeOi  11.  c  34.  is  for  this  purpofe  inftar  omnium  i  for 
it  makes  all  forcible  a£ls  of  fmuggling,  carried  on  in  defiance 
of  the  law8>  or  even  in  di(gui(e  to  evade  thcoi,  fe^on^  without 
benefit  of  clergy :  enai£king»  that  if  three  or  more  perfons  (hail 
aflemblei  with  fire*arms  or  other  offisfifive  weapons^  to  aihft 
in  the  illegal  exportation  or  iniportatioa  of  goods^  or  in  relcii^ 
ing  the  fame  after  feifure^  or  in  reCcukog.  offenders  in  cuftodf 
for  ftteh  offences  \  or  ilkaU  pafs  with  fuch  goods  in  difguific; 
or  (hall  woiindi  fhoot  at^  or  aflault  any  officers  of  the  reveont 
when  in  the  execution  of  their  duty  ;  fuch  perfons  (hall  be 
felons  without  the  benefit  of  clergy.  As  to  that  branch  of 
the  ftatutCy  which  required  any  perfon,  charged  upon  oath  als 
a  fmuggler»  under  pain  of  death,  to  furrender  himfelf  upon 
proclamation^  it  feems  to  be  expired  \  as  the  fubfequent 
Aatutes^,  which  continue  the  original  ad  to  the  prefent  time^ 
do  in  terms  continue  only  fo  much  of  the  faid  a£l  as  relates 
to  xhe  pum/hment  of  the  offenders,  and  not  to  the  extraordi* 
nary  method  of  apprehending  orcau(ing  them  to  furrender: 
and  for  offences  of  this  pofitive  fpecics,  where  punifliment 
(though  neceiTary)  is  rendered  fo  by  the  laws  thenafelveSf 
which  by  impofing  high  duties  on  commodities  inereaiie  the 
temptation  to  evade  them,  we  cannot  furely  be  too  cautioua 
in  infli£ting  the  penalty  of  death  ^  (2). 

^  Sut.  x6  Geo.  I.  c.  32.  31  Geo.  II.       <  See  Vol.  I.  p.  317.  Bcccar.  c.  33. 
(•  iS>  4  Geo.  III.  c«  12. 


(a)  But  the  19  Geo.  III.  c.  69,  fee.  23.ha9  txprefsly  declared 
that  the  method  of  apprehending  the  offenders  defcribed  in  the  19 
Ceo.  11.  c.  34.  and  oi  cai^ngihem  to  furreu^ert  is  contiaued  by  ail 
theftatutcs,  which  have  continued  the  19  Geo.  II.  c.  34.  and  it  is 
alfo  recited  at  length  in  the  24  Geo.  IIL  felT.  2.  c.  47.  and  is 
there  dire^ed  to  be  enforced  for  procuring  the  apprehending  of 
the  capital  felons  defcribed  by  that  (Utute,  who  are  perfons  who 
(hall  malicioufly  Ihoot  into  any  (hip  or  boat^  or  at  any  euilonvhoafe 
^fiEcer  or  hil  aifillanty  in  the  execution  of  his  duty,  either  on  (hove 
Qx  within  four  leagues  of  it. 

It  18  equivalent  to  an  attainder  by  ovdawryi  and  is  thua  de« 
(ciibed.    When  any  perfon  (hall  be  charged  with  any  the  faid  of- 

N  ^  feuipes. 


I  > 
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3*  Akotrbr  dflbiice  ageinft  public  trade  is  fraudulent 
ianlrupicyj  which  w^s  fufficientljr  fpoken  of  ia  a  former  vo- 
lume'^^  I  (hall  therefore  here  barely  mention  the  feveral 
fpecicft  of  fraud,  taken  mytice  of  by  the  flatute  law  ;  vix.  the 
bankr&pt'fr  negled  of  furrendering  himfelf  to  his  credhors  \ 
htsnon^confofmity  to  the  dire^Hons  of  the  feveral  ilatutes ; 
his  concealing  pr  embezzling  bi$  efFeds  to  the  value  of  20  / : 
and  his  withholding  any  book^  or  writings  with  intent  to  de- 
fraud his  creditors :  all  which  the  policy  of  our  commercial 
•country  has  made  felony  without  benefit  of  clergy  ^.  And 
indeed  it  is  allowed  by  fucb  as  are  the  moil  averfe  to  the  in- 
fliAion  of  capital  punifhment,  that  the  offence  of  fraudulent 
bankruptcy,  being  an  atrocious  fpccicsof  the  crimen faljiy  ought 
to  be  put  upon  a  level  with  thofe  of  fofgery  and  falfifying  the 
coin^    An(l,  even  without  actual  fraud,  if  the  bankrupt  can-r 

^  See  Vol.  1 1,  pag.  4Si>  48».  [  Deccar.  ch.  3^. 

*  Stat.  5  Geo.  11.  c.  30. 


fences,  before  a  juftice  of  the  peace,  by  inforination  on  oath,  tlie 
juftice  Ihall  certify  the  fame  under  his  band  and  fcal,  and  return  the 
information  to  a  fecretaiy  of  ftate,  who  (hall  lay  the  fame  before 
the  king  In  coanctl ;  who  may  thereon  make  his  order,  command- 
.  ing  tlie  ogFcpder  to  furrender  jn  forty  days  after  the  firft  piibirc^- 
tioft  thereof  ia  the  gazette,  to  one  of  the  judges  of  the  king's 
bench  or  a  juftice  of  the  peace,  who  thereon  (hall  commit  him  to 
goal,  to  anfwer  tli^  charge  agamft  him  according  to  due  courfe 
of  law :  which  ordf^r  the  clerks  -  of  the  privy  council  (hall  caufe 
to  be  forthwith  publifhed  in  the  two  fucceiBve  gazettes,  and  to 
be  tranfmitted  to  the  fheriff  where  the  offence  was  committed ; 
who  fhall  in  fourteen  days  caufe  the  fame  to  be  proclaimed  be- 
tween ten  in  the  tnorning  and  two  in  tht;  afternoon,  in  the  mar- 
ket places,  on  the  market  days,  of  two  market  towns  in  the  fame 
county,  near  the  place  where  the  offence  was  committed  j-aod  a 
copy  of  the  order  (hall  be  affixed  on  fomc  public  place  in  the  faid 
towns ;  ^nd  if  fu9h  offender  (hall  not  fuirender  purfu^nt  to  fuch 
order,  or  efcape  after  furrender,  he  (hall  be  attainted  of  felony 
without  benefit  of  clergy.  S"  an  inflance  in  Fojl,  51,  where  the 
jittomey- general  prayed  the  judgment  of  the  court  of  king's  bench, 
under  this  (latute ;  but  the  prifoner  was  difcharged  becaufe  the 
dirediops  of  the  ilatute  had  not  been  duly  obferved« 

not 
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pot  make  it  appear  that  be  is  difabled  from  paying  Us  debts 
by  fome  cafual  lofs,  he  (hall  by  the  ftatute  2 1  Jac.  L  c.  15^ 
be  fet  on  the  pillory  for  two  hours,  with  one  of  his  ears  nailed 
to  the  fan|e,  andc^t  o^.  To  this  head  we  tpay  alfo  fubjoip^ 
that  by  ftatute  32  Geo.  11.  c.  a8.  it  i^  felony  puQi(hable  by 
tranfportation  for  feven  years,  if  a  prifoner,  charged  irt  exe- 
cution for  any  debt  under  100  /•  neglo^s  or  r^fofes  on  demand 
to  difcover  and  deliver  up  his  efFe£is  for  the  benefit  of  his  cre^ 
ditors  (3).  And  thefe  are  the  only  felonious  offences  againft 
public  trade  ^  the  refidue  bein^  mere  mifdemefnors :  as, 

4«  Usury,  which  is  an  unlawful  contra£l  upon  the  loan 
of  money,  to  receive  the  fifime  again  with  exorbitant  increafe. 
Of  this  alfo  we  h^d  occafion  to  difcourfe  at  large  in  a  former 
yolume  ^  We  there  obferf  cd  that  by  ftatute  3  7  Hen.  VIIL 
c.  9.  the  rate  of  intcrcft  was  fixed  at  \o I.  per  cent, per  qnnura^ 
which  the  ftatute  1 3  EHz,  c.  8.  congrms  \  and  ordains,  that 
all  brokers  (hall  be  guilty  of  a  praemunire  that  tranfa£l  any 
contraQs  for  more,  and  the  fecuriticQ  thenifelves  fliallbevoid. 
The  ftatute  21  Jac.  I.e.  17.  reduced  intercft  to  eight  ^r^fw/,;  [  457  ] 
and,  it  having  been  lowered  in  16509  during  the  ufurpatiou, 
to  fix  per  cent,  the  fame  reduftion  was  re-ena£led  after  the 
reftoration  by  ftatute  12  Car.  11.  c.  13.  and  laftly,  the  ftatute 
]2  Ann.  ft.  2.  c.  16.  has  reduced  it  to  five  per  certt^ 
Wherefore  not  only  all  contra£ts  for  taking  more  are  in 
themfelves  totally  void,  but  alfq  the  lender  (hall  forfeit  treble 
the  money  borrowed  (4).     Alfo  if  any  fcrivener  or  broker 

•  See  Vol.  II.  p4g.  4S5>  &f. 


(3)  By  the  33  Geo.  III.  c.  5.  the  debt  is  enlarged  to  3PQ/. 

(4)  One  half  of  the  penahy  is  given  by  the  ftatute  to  the  pro- 
fecutor,  the  other  half  to  the  king.-^It  is  remarkable,  that  fuch 
was  the  prejudice  in  ant  lent  times  again  ft  lendiag  money  upon 
intereft,  that  the  firft  ftatute, thp  37  Hen.  VIII.  c.  9.  by  which  it 
was  legalized,  was  afterwards  repealed  by  5  &  6  £d  w.  VI.  c.  20. 
by  which  all  intereft  was  prohibited,  the  money  lent  and  the 
intereft  were  forfeited,  and  the  offender  was  fubjed  to  fine  and  im- 
pnfonment.«— A  {earned  author  has  difplayed  much  ingenuity  in 
iirguing  againft  the  poUcy  of  the  limits  of  intereft  upon  a  contrad: 
for  the  loan  of  money,  but  Cato  was  of  a  different  opinion.  Cum 
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takes  more  than  five  {hillings  per  cent.  pT6cuntton*iiToneyy^r 

more  that!  twclYC-t)cnce  for  making  a  bond,  he. (hall  forfeit 

i  ■■« ..    ...      -  -        - .  -    -  ^ ,    -  ^     ■  - ■ 

Iffif,  qui  qudjiertit^  £xtffef^  ^d  fitnerarl?  Turn  Cafe^  ^gid 
hominem^  inqmt^  outdtre  ?  Cic.  Off. 

It  »  not  nece&ry,  that  money  ihouU  be  a6ball7  advanced  to 
conlftitnte  the  offeoce  of  ufuiy,  but  any  contrivance  or  pietence 
whatcYCr  to  gain  more  than  legal  intereit»  where  it  vk  the  intent  of 
the  parties  to  contra6^  for  a  loan,  will  be  nfury;  as  where  a  per« 
foA  applies  tQ  a  tradqfman  to  lead  him  money,  who,  indead  of  ca(h, 
fiirnifhes  him  with  goods,  to  be  paid  for  at  a  future  day^  but  at 
fuch  an  exorbitant  price,  as  to  fecure  to  himfelf  more  than  legal 
intereil  upon  the  amount  of  their  intrinuc  value,  this  is  an  ufuriou4 
contract.  The  queftion  of  ufury,  or  whether  a  contra6t  is  a  colour 
and  pretence  for  an  ufurious  loan,  or  is  a  fair  and  honcft  tranfac- 
tibn,  mud  under  all  its  circumftances  be  determined  by  a  jnry,t 
fubjc^l  to  the  correftion  of  the  court  by  a  new  triaL  Cotvf^  112. 
770.  Doug,  708.  3  7*.  /?.  531. 

It  is  now  clearly  fettled  that  bankers  and  other  pcrfons  dlfcount- 
iDg  bills,  may  not  only  take  ^Lper  cent*  for  intereft,  but  alfo  a 
reafonable  fum  befides,  for  their  trouble  and  ri/k  in  remitting  calh, 
and  for  other  inci4ental  expences.  3  T*  R*  52.  But  (liD  whethcT 
fuch  a  charge  is  reafonable  or  ufurious,  mufl:  be  decided  by  a  juryi» 
aifiiled  by  the  dir^dUon  of  the  judge.  If  a  contra6^  is  entered  into» 
to  pay  more  than  legal  intereft,  though  all  fecurities  are  immedi- 
ately void,  yet  the  penalty  is  not  incurred  till  more  than  legal  in* 
terell  is  aflually  paid.     Doujr,  22^, 

But  in  order  to  avoid  a  fecurity,  it  muft  be  fliewn  that  the 
agreement  was  in  its  origin  illegal  and  ufurious :  it  will  riot  be 
ufury,  if  more  than  legal  intereft  is  afterwards  paid,  if  not  origi- 
nally agreed  for,     3  jtftt/l.  940. 

If  a  banker  dcdu£is  the  difcount  of  5/.  percent,  upoo  a  bill^ 
and,  inftead  of  paying  the  remainder  in  cafti,  gives  a  draft  for  it 
even  at  a  fhort  date,  this  has  been  held  to  b«  ufury;  for  he  not  only 
gains  5  per  cent,  but  alfo  the  further  benefit  -of  the  money  till 
that  draft  is  paid.  If  a  perfon  difcounts  a  bill,  and  takes  more 
than  legal  intereft,  he  cannot  be  profecuted  for  the  penalty  tiQ  that 
l^iU  is  paid  in  money,  or  money's  worth,  or  receives  fo  much  of 
it  as  with  the  difcount  will  amount  to  more  than  legal  intereft  for 
the  money  he  advanced.  If  when  the  bill  is  due,  he  receives  only 
another  bill  in  payment)  the  penalty  cannot  be  incurred  till  the 

fecow^ 
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aoL  v/ith  ooftsi  and  IhaU  fufler imprifonment  for  hadi  m  year. 
An4  by  ftatute  17  Geo.  HI.  o  16.  to  take  more  tbm  tea 
ftiUipgs  fir  €4nU  for  procuring  any  money  to  be  advanced 
.  on  any  life-annuity,  i$  made  an  indi^able  mifdemefnor,  and 
puniihable  with  fine  and  impriConment :  as  is  alfo  the  oSence 
of  procuring  or  foliciting  any  infant  to  grant  any  li£r-annuity  ; 
fNT  to  promife,  or  otherwife  engage^  fo  ratify  it  vhen  he 
comes  of  age^ 

5.  Cheating  i|  another  ofFencCi  more  immediately  againit 
public  trade  :  as  that  cannot  be  carried  on  without  a  puncti- 
lious regard  to  common  honelly,  and  faith  between  man  and 
man.  Hither  therefore  may  be  referred  that  prodigious  mul- 
titude of  ftatutes^  which  are  made  toreftrain  and  puniih  deceits 
in  particular  trades,  and  which  are  enumerated  by  Hawkins 
and  Sum,  but  are  chiefly  of  ufe  among  the  traders  themfelves* 
The  oiTence  alfo  of  breaking  theaffifeoi  bread,  or  the  rules  laid 
down  by  law,  and  particularly  by  ft^tutes  3 1  Geo,  IL  c.  29, 
3  Geo.  III.  c.  1 1,  and  13  Geo.  III.  c.  62.  for  afcertaining  it's 
price  ^nevery  given  quantity,  is  reducible  to  this  head  of  cheat- 
ing :  a^  is  likewife  in  a  peculiar  manner  the  offence  of  felling 
hjfalfi  fvetgiu  <J«^  mea/Hres ;  the  ftandard  of  which  fell  under 


fecond  bill  is  difcharged.  Maddock  v«  Hmmutt  and  tthen. 
7  r.  R.  184. 

The  borrower  of  the  money  is  a  competent  witneis  to  prove  the 
ufury  in  a  penal  adton  againil  the  lender,  though  he  has  not  re- 
paid the  money ;  for  the  borrower  could  not  f^^^  in  evidence  the 
verdi6^  in  that  atSlion,  zT  an  aftion  were  brought  againft  him  by 
the  lender.     Smith  v.  Prager^  fT,R>  6o. 

But  in  criminal  profecutions  for  forgery,  no  one  can  prove  a  bill 
of  exchange,  bond,  or  other  inftrument  a  forgery,  which,  if  vaUd, 
he  would  be* liable  to  pay,  unlefs  he  is  releafed  by  the  perlbn  to 
whom  he  is  fo  apparently  bound  and  anfwerable.  Do9or  Dad's 
fafff  LeacL  141.  And  this  ftill  continues  the  praAice  la 
criminal  cotrrts. 

See  more  upon  ufury,  1  voL  p.  463. 

our 
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our  coniideration  in  a  former  vcJiime  ^  (5  )•  The  puniQiment  of 
litkeTS,  breaking  tlie  ai&fe,  was  antiently  to  ftand  in  the  pil- 
lory, bjrftatme  51  Hen.  III.  ft.  6.  and  for  brewers  (by  the 
fame  nik  }  to  ftand  in  the  tirmbre}  or  dangeart  ^ :  which,  as  we 
learn  from  domcfday  book,  was  the  puntlhment  for  knavifli 
'brewers  in  Jthe  city  of  Cheftfer  fo  eaily  as  the  reign  of  Edward 
the  coilfefibr*  **  Mdiam.  cerevijiam  fadens^  m  cathedra  ptmeha" 
t  'S^  J  «  turjlcrccris)^^    But  now  the  general  puiiiihment  for  all 

^  See  VuK  I.  pa^.  174.  j  Scld.  tit.  of  hon.  b.  2.  c.  5.  \  3. 

*  J  loft.  »I9. 

(5)  Two  a6ls  have  been  lately  pafTcd  for  the  preventioa  qT  falfe 
i^-eights  and  balances ;  viz.  the  35  Geo.  III.  c.  102.  and  t^e 
37  Geo.  IIL  c.  143. — ^The  latter  materially  alters  the  former. 

By  thefe  ft  is  fnadled^  that  the  juftices  at  the  pttty  fLflions  may 
appoint  one  perfon  or  more  to  examine  the  wciglit^  and  balance;^ 
within  their  diflii^.  Thefe  infpeftors  fhall  be  fworn  to  the  faithful 
difchargc  of  thefr  office  ;  and,  as  often  as  the  juftices  fliall  dircd^^ 
.  (hall  enter  into  any  fhop,  mill,  houfe,  ftall,  orothcrpremifcsof  any 
perfon  who  Aall  fell  by  retail  and  v'cight,  to  fearch  for  and 
examine  his  weights  and  balances,  and  fhall  feize  thofe  which  are 
not  according  to  the  ftandard  in  the  Exchequer,  and  to  bring  them 
before  the  juftices  at  their  petty  feiiions  ;  and  the  ofie;\der  being 
there  convi^led  ihall  forfeit  not  lefs  than  5  /•  nor  more  than  20  x* 
at  the  difcretion  of  the  juftices,  together  with  cofts,  to  be  levied  by 
diftrefs.  The  falfc  wefghts  and  balances  are  to  be  broken,  and  the 
•  materials  fold.  And  whoever  obftrufts  the  infpe6lors  in  the  execu- 
tion of  their  duty,  or  (hall  refufc  to  produce  his  weights  and 
baltBCca  to  them,  fhall  forfeit  from  5  s,  to  40 x. 

The  ialukbitants  of  any  pariib^  townihip,  or  place  may  at  a  veftry 
meeting  nominate  any  fubftantial  houfeholder  of  hoofehoiders,  wi)0, 
if  approved  of  by  the  juftices,  ihall  be  the  infpedlors  iftTthin  that 
parifh,  townftiip,  or  place  ;  but  fuch  nomination  cannot  be  made 
till  the  inhabitants  have  procured  ftandard  weights  to  be  paid  for 
out  of  .their  poor-rates.  Tlie  juftices  at  the  quarter-fcffions  (haU  fix 
|he  allowance  of  the  infpe6lors  to  be  paid  out  of  the  county  rate* 
And.  they  ikall  alfo  order  to  be  purchafed  out  of  the  county 
rate  ftandard  weights,  to  be  depolitcd  with  proper  perfons  and  in 
conveikient  places,  which  fhall  be  produced  to  any  j?jrfon  paying 
a  reafonablc  fum  for  producing  the  fame. 

Frofecutions  muft  cooiniencc  within  one  month  after  the  offence. 
;  •  15  frauds 
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frauds  of  this  kind;  if  indiAed  (as  they  m^y  be)  at  cdntmon 
lawy  18  by  fine  and  imprifoament :  though  the  eafierand  roor« 
ufual  way  is  by  levying  on  a  fumraary  convt£lioo,  bydtftrefs 
and  fale»  the  forfeitures  smpofedby  thefeveraladsof  parHa* 
meat.   Lailly,  any  deceitful  pra^licot  in  cozening  another  by 
artful  meanSf  whether  in  matters  of  tribde,  or  othcrwife,  as 
by  playing  with  falfe  dicci  oc'the  like»  is  punifhable  with  fine^ 
imptifonment,  and  pillory  ^.     And  by  the  ftatutes  33  Hen. 
VIII.  c.  I.  and3oGeo»lI.  c.  24.   if  any  man  defrauds  an- 
other of  any  valuable  chattels  by  colour  of  any  falfe  token, 
counterfek  letter,  or  falfe  pretence,  or  pawns  or  difpofesof 
anOther*s  goods  without  the  confent  of  the  owner,  he  (hall 
fuffcr  fuch  punifhment  by  imprifonment,  fine,  pillory,  tranC* 
portation^  whipping,  or  other  corporal  pain,  as  the  court 
fl)aU  dirca  (6). 

6.  The  offence  of forefialling  the  market  is  alfo  anofTenec 
againft  public  trade.  This,  which  (as  well  as  the  two  fol- 
lowing) is  alfo  an  offence  at  common  law  *,  was  dcfcribcd 
by  (latute  5  &  6  £dw.  VI.  c.  14.  to  be  the  buying  or  coa« 
tra£]king.  for  any  merchandize  or  viAual  coming  in  the  way 
to  market  1  or  difloading  peribns  from  bringing  their  goods 
or  provi£k>ns  there  $  or  perfuading  them  rp  enhance  the  price, 
when  there :  any  of  which  praAices  make  the  market  dearer 
to  the  fair  trader. 

7.  Rbgrating  was  defcribed  by  the  fame  ftatute  to  be 
the  buying  of  corn,  or  other  dead  viflual,  in  any  mafket» 
and  felling  it  again  in  the  fame  market,  or  within  fouV  miles 
of  the  place.  For  this^lfo  enhances  the  price  of  the  prori- 
fions,  as  every  fucceflive  feller  muft  have  a  fucceffive  profit. 

8.  Encrossing  was  alfo  defcribed  to  be  the  getting  into 
one's  poilei&oo,  or  buying  up,  large  quantities  of  com  or 

'^  1  Hiwk.  P.  C.  lis.  '  Ihid.  234. 


(6)  In  an  indJdxncnt  for  this  offence,  the  falfe  pretetices  mud: 
be  particularly  lUted  and  fpecified.  Tie  Khg  v.  Mafin^  a  7*.  R. 
581. 

Other 
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other  dead  viftuah,  with  intent  to  fell  them*  again.  Thil 
liluft  df  cottrfebc  injurious  to  the  ))ublic,  by  putting  it  in  the 
power  of  ohe  or  two  rich  men  b  raifc  the  price  of  pf  ovifioni 
i  ^59  ]  ^^  ^^^^^  ^^"  difcretion;  And  fo  the  total  engrofCng  of  smf 
Other  commoditjjri  with  intent  to  fell  it  at  an  Uftreafonabte 
|>nce»  is  an  offence  indictable  and  finable  at  the  common  law"'* 
And  the  general  penalt  j  for  thefe  thtee  ofitinces  by  the  com« 
cnon  law  (for  :ill  the  ftatbtei  cditcerning  them  were  repealed 
by  12  Geo.  III.  c.  71.)  is,  as  in  other  minute  mifdemefnors, 
difcretionary  fine  and  imprifoiiment ";  Arhong  the  Romans 
thefe  offences  and  other  mal-pra£tices  to  raife  the  price  of 
i)lrovifiohS|Were'panifhed  by  a  pecuniary  mulA.  "  Poena  vi* 
**  ginii  aureorum  Jiatuitur  adverfus  euntf  qui  contra  annonam 
**  Jeceritj  focietatemve  coierit  quo  annona  carior  fiat "/' 

9.  MONOPOLIES  are  much  the  f^me  offence  in  othe^ 
tiranches  of  trader  that  etigroffing  is  in  provifionS :  being  d 
licence  or  privilege  allowed  by  the  king  for  the  fole  buying 
and  felling,  making,  working,  or  ufing  of  any  thihg  what<» 
foever ;  whereby  the  fubjeft  in  general  is  retrained  from  that 
liberty  of  manufacturing  or  trading  which  he  had  before  '; 
Thefe  had  been  carried  to  an  enormous  height  duting  the 
reign  of  queen  Elizabeth  ;  and  were  heavily  complained  of 
by  fir  Edward  Coke  %  in  the  beginning  of  the  zeign  of  king 
James  the  firft  :  bUt.were  in  great  rheafure  remedied  by  fta^ 
lute  21  Jac.  I.  c  3.  whidh  declares  fuch  mQCopolies  to  be 
contrary  to  law  and  void  \  (except  as  to  patents,  not  eiceed- 
ing  the  grant  of  fourteen  years^  to  thb  authors  of  new  \\U 
Mentions  (7) ;  and  except  alfo  patents  concerning  printing; 
Saltpetre,  gunpowder,  great  ordnance,  and  (hot ;)  and  mono- 
polifls  are  puhiflied  with  the  forfeiture  of  treble  damages  and 
double  cofts,  to  thofe  whom  they  attempt  to  didurb ;  and  if 

*Cro.  Ctr.  331.  '  I  Hawk.  P,  C.  %\in 

"  1  Hawk.  P.  C  235,  ^  5  loii.  iHi. 

«»  Ff,  48.  12,  2. 


(7)  See  an  accgunt  of  patents  for  new  invcutioiiSr  a  voUp.  407» 

they 
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th^7  procure  any  adiipn,  brpjight  sigainft  them  for:  tbcfc  ^ 
damages^  to  he  ftayedby  any  o^trajudtcial  orderi  other  than  o£ . 
the  court  wherein  it  is  brought,  they  incur  the  penalties  of  at 
praemunire.  Combinations  alfo  among  vicluallers  or  arti« 
£cers>  to  raife  the  price  of  provifions,  or  any  commodities^  or 
the  rate  of  labour,  are  in  many  cafes  feverely  puniihed  by 
particular  ftatutes  \  and,  in  general,  by  (latute  2  3c  3  £dw. 
VI.  c.  15.  with  the  forefeiture  of  10  A  or  twenty  days  impri- 
fonment,  with  an  allowance  of  only  bread  and  water,  for 
the  firft  offence ;  20/.  or  the  pillory,  for  the  fecond;  and 
40  /•  for  the  third,  or  elfe  the  pillory,  lofs  of  one  ear,  and 
perpetual  infamy.  In  the  fame  manner,  by  a  conflitution  of  [  160  j 
the  emperor  Zeno%  all  monopolies  and  combinations  to 
keep  up  the  price  of  merchandize,  provifions,  or  workman- 
(hip,  were  prohibited,  upon  pain  of  forfeiture  of  goods  and 
perpetual  banifhment(8). 

''  (kd.  4..  59*  z. 
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(8)  Thcfe  combinations  are  confpiracies  by  the  common  law, 
and  are  punifhable  as  mifdcmefnors  at  the  difcretion  of  the  court. 
(See  ante^p.  136.  n,  4.) 

The  moft  common  combination  h  that  of  journeymen  manu- 
fiifturers  to  obtain  an  advance  of  wage:). 

Any  one  workman  may  refufe  to  work  till  he  is  paM  the  price 
he  pleafes  to  fix  upon  his  own  labour;  but  ii  two  or  more  enter 
into  an  engagement  of  this  kind>  fuch  afTociations  being  fo  injo* 
riotts  to  the  intereils  of  the  public,  they  are  guilty  of  a  confpiracy,- 
and  may  be  profecuted  by  an  indi6iment  or  an  information.  But* 
combinations  among  (I  workmen  had  become  fo  frequent  that  it 
was  thought  expedient  to  reprefs  them  by  a  fpeedier  procefs,  and 
therefore  the  39  Geo.  III.  c.  81.  enaftcd,  that  every  petfon 
combining  with  others  to  advance  their  wages,  or  decreafc 
the  quantity  of  work^  or  any  way  to  affcft  or  control  ihofe  who 
carried  on  any  manufa^ure  or  trade  in  the  condud  and  manage- 
ment thereof,  might  be  convi£led  before  one  judice  of  the  peace, 
and  might  be  committed  to  the  common  gaol  for  any  tim^  not 
exceeding  three  calendar  months,  or  be  kept  to  hard  labour  in  the* 
■kfndie  of  ooirc^iop  for-  tw»  months. . 

9  30.  Td^ 
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10.  'to  cxcrdfc  a  trade  in  any  town,  witfiout  having  prc- 
TiouSy  fcrvcd  as  an  apprentice  for  fcren  years  *,  is  looked  upon 
to  be  detrimental  to  public  ttade,  lipon  the  fuppofed  want  of 
fufficient  (kill  iti  the  trader :  and  therefore  is  punifhed  by 
ftatute  5  Eliz.  c.  4*  ^'^^^  ^^  forfeiture  of  forty  (hillings  by 
the  month  (9). 

Ti.  Lastly,  to  pretedt  the  deftruftion  of  oiir  homft 
Bianufadures,  by  iranfporting  and /educing  our  aritfts  to  fettle 
abroad,  it  is  provided  by  ftatute  5  Geo.  I.  c.  27.  that  fucfi 
as  To  entice  olr  feduce  them  (hall  be  fined  loo  /.  and  be  im- 
prifoned  three  months ;  and  for  the  fecond  offence  (hall  be 
fined  at  difcretion,  and  be  imprifohed  a  year :  and  the  artifi- 
cersi  fo  going  into  foreign  countries,  and  not  returning 
within  Gx  months  after  warning  given  them  by  the  Britifh 
ambaflfador  where  they  rcfide,  (hall  be  deemed  aliens,  and 
forfeit  all  their  lands  and  goods,  and  (hall  be  incapable  of 
any  legacy  or  gift.  By  ftatute  23  Geo.  II.  c.  1 3.  the  feducer* 
incar>  for  the  (irft  ofience,  a  forfeiture  of  500  L  for  each 
artificer  contra£ied  with  to  be  fent  abroad,  and  tmprifoninent 
for  twelve  months ;  and  forthe  fecond,  1000/.  andareliaUft 
to  two  years  imprifonment :  and  by  the 'fame  ftatute,  con« 
hecled  with  14  Geo.  III.  c.  71.  if  any  perfon  exports  any 
tools  or  utenfils  ufed  in  the  (ilk,  linen,  cotton^  or  woollen 
manufactures,  (excepting  woolcards  to  North  America*,)  he 
forfeits  thf  fame  and  200  /•  and  the  captain  of  the  (hip  (bav<. 
iag  knowlege  thereof)  loo/.  and  if  any  captain  of  a  king's 
Ihip,  or  o(Ecer  of  the  cuftoros,  knowingly  fuffers  fuch  export* 

*  See  Vol.  I.  pa|e  427.  *  Stat.  1 5  Geo.  III.  c  5. 


(9)  If  indentures  of  apprenticefhip  are  for  a  lefs  term  than 
feven  years,  it  has-been  held  that  they  may  at  any  time  be  avoided 
by  the  parties,  and  no  perfon  whatfocvcr  is  bound  by  any  cove« 
sants  in  them.  1  Anjl.  25$.  Yet  forty  days  refidence  under  them 
will  gain  the  appnentice  a  fcttlemeot.    Burr.  Sen.  Caf.  91. 

See  this  fubjed  more  fully  ftated  in  i  voL  p.  428.  d.  7.  aoA 
p.  417.  n.  7. 
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ation,  he  forfeits  looA  and  his  employment;  andJt  forever 
made  incapable  of  bearing  any  p^blic  office :  and  crerj  perfoa 
colledihg  fuch  tools  or  utenfils,  in  order  to  export  the  famct 
fhall,  on  conviAion  at  the  aflireSy  forfeit  fuch  tools  and  alfo 
200/.  (lo) 


(10}  By  the  (Utute  2 1  Geo.  III.  c.  3.  if  any  perfon  fhall  put  on 
board  any  fliip,  not  bound  to  any  ^iacc  jn  Great  Britain  or  Iie- 
bnd,  or  (hall  have  in  liis  cuftody,  with  intent  to  export,  any  en» 
gine,  tool,  or  implement,  ufed  in  the  wooUen,  cotton^  linen,  or 
filk  manufactures,  he  fhall  forfeit  the  fame,  and  alfo  the  fum  of 
aoo/.  and  fhall  be  imprifoncd  twclv  months  and  till  the  forfeiture 
in  paid.  And  every  captain  and  cuftom-houie  ojfficer,  who  (hall 
knowingly  receive  fuch  an  articlc,^or  take  an  entry  of  it,  fhall  forfeit 
aoo/.  By  22  Geo.  III.  c.  60.  if  any  perfon  fhall  entice  or  enconrage 
any  artificer,  employed  in  printing  callicoes,  cottons,  muflins,  or 
linens,  to  leave  the  kingdoip,  he  fhaH  forfeit  500  /.  and  be  im. 
priioned  one  year.  And  perfons  who  export,  or  attempt  to  ex- 
port, any  engines  or  implements  ufed  in  that  manufa&ure,  fhall 
forfeit  500/.  Captains  of  fhips,  and  cuftom-houfe  officers,  con* 
niving  at  thefe  offences,  forfeit  100/.  and  become  incapable  of 
holding  any  office  under  the  crown. 

By  thif  25  Geo.  III.  c.  67.  any  perfon,  who  entices  or  en* 
counts  an  artificer  in  the  iron  and  fleel  manufactures,  to  leave 
tho  kingdom,  fhall  forfeit  500  /•  and  be  imprifoned  for  one  year. 
And  perfons  who  attempt  to  export  any  inflruments  fpecified  by 
name  in  the  26  Geo.  III.  c.  89.  fhall  forfeit  200  /•  and  be  tmpri* 
foned  one  year.  And  captains  and  cufiom-houfe  officers,  conniving 
at  the  offence,  are  fubjeCb  to  the  fame  penalty,  and  become  ia^a* 
paUi  of  exercifing  any  public  employment* 
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CHAPTER     TriB     THIRTBINTH, 

OF    OFFENCES    against    the   PUB/ 

Lie  HEALTH,    and    the  PUBLIC 
POLICE  OR  OEGONOMY.     ^ 


THE 'fourth  fpecics  ofoffcD<:cs,mafeef[*d»lly  alKdAiffg 
the  t:ommonwcaltli,  ^re  fuch  as  are  againft  die  ptri^Hc 
hfalth  of  tlie  nation  ;  a  concern  y>f  the '  Wglrtft  iirfpo^tatice,' 
and  for  the  prcfervation  of  tvhich  there  are  in  many  c6titt* 
tries  fpecial  magiftratts  or  curators  appointed* 

r.  The  fir  ft  of  thefc  oiFcnces  is  a  felony  j  "but,  by  the 
blefling  of  Providence  for  more  than  a  century  pail,  incapable 
of  being  committed  in  this  nation.  For  by  ftatute  i  Jac.  I« 
c.  31.  it  is  enafbed,  that  if  any  perfon  infeAed  with  the 
plaguCf  or  dwelling  in  any  infeded  houfe»  be  odmknanded 
^y  the  mayor  or  conftable^  or  other  h^ad.  officer  of  \Ab  tewn 
or  vUly  to  keep  his  houfe|  and  (hall  venture  to  difobey  it ; 
he  may  be  enforced,  by  the  watchmen  appointed  on  fuch  me- 
lancholy occafions,  to  oLey  ftich  neceilary  command  r  and, 
if  any  hurt'enfiie  by  fech  hilbn:ottenr,  th^'watbhmen.are 
diereby  indemnified.  ^  AM  farther^  if  fiieh  pie^n  fo  cooi*- 
manded  to  confine  himfelf  ^be^  abroad^  am!  ecmverres  ih  dom- 
pany,  if  he  has  no  plague  fore  u'ponl^Im,  hcihalibe  punHhed 
M  a  vagabond  by  whipping,  and  be  bound  to  his  good  b^ha- 
vioiui:  hixKf  if  he  has  any  infe^ioiis  JToreupon  hicn,  uncurcd, 
^e  then  fliall  be  guilty  of  febnyw  By  the  ftatute  26,  Geo.  If. 
s.  3^5.  (explained  and  amended  by  29  Geo.  II. '  c.  8.  (^i),)  .the 

■».    llftti     t'i    I'^ifi     11   >  J«1'"l'    I"  ■    iiMi^a     ■ilii)»       I     I     Hi      M^    ■■'J,     ,'if   p  ■     h^       lii^  ■ 

(ti^jiLodJsctlicr  esforcedjMuiffegidateA  by^^         IX(«.c.  34* 

^n  ..  ^  '    method 


hiethod  of  petfonhtng  quarahtirtt^  or  forty  day^probatioDy  by 
Ihips  coming  from  iafe£led  countKed,  is  put  in  a  much  more 
regular  and  elkAual  drder  than  formerly,  and  maftera  of  ftipl. 
tomtUg  from^hfe£led  places  and  difobeyiiig  the  dire^ions 
there  givcD)  fit  hivirtg  the  plague  on  board  aitd  etocealihg 
\iy  ate  guilty  of  felony  without  benefit  of  clergy;  The  fame 
penalty  alfd  attends  perfons  efcaping  from  the  lazarets^  or  [  162  ] 
jplaces  wherein  quarantine  is  to  be  performed  ;  and  officers 
and  watchmen  neglisding  tlieir  duty  \  and  jierfons  conveying 
goods  or  letters  from  {hips  performing  quarantine  (2}. 

2.  A  SECOND,  but  much  iiircrior  fpecies,  of  offence  igatnll 
public  health  is  the  felliftg  of  url^vholefome  proviftons.  To  pre- 
vent which  the  ftatute  5 1  Hen.  III.  ft.  6.  and  the  ordinance 
for  bakery  c.  7.  prohibit  the  fale  of  corrupted  wine>  conta« 
^iousor  unwholefome  fleih,  orflelh  that  is  bought  of  a  Jew  | 
tmdcr  p^iin  of  amercement  for  the  fir  ft  offence,  pillory  for  the 
fecond,  fine  and  imprifonment  for  tlie  third,  and  abjuration 
of  the  town  fot  the  fourth;  And  by  the  ftatute  12  Car.II« 
t.  25.  $  II.  any  brewing  or  adulteration  of  wine  is  puniihed 
With  the  forfeiture  of  loeA  if  done  by  the  wholefale  mer- 
ODant ;  and  40  /.  if  done  by  the  vintneir  or  retail  trsidef* 
Tbefe  are  all  the  offences  whicb  may  properly  be  £aid  to 
tefjpe A  the  public  health. 

V.  The  laft  fpecies  of  ofiences  which  efpeclally  iSt6t  the 

ttmixionwealth,  are  thofeigainft  the  public palia  tAd^/wtpmy^ 


(2)  if  the  ^ptain  quits  tlie  iWp  )i>mSelff  orpermiu  any  other 
perfoB  to  goit  ki  )i«  forfeits  509^/*  and  every  other  peifon  quitting; 
it  ihall  fpffer  fix  «)ofM;bs  ipfipriibomentt  and  ftall  forfeit  aoo A  .It 
has  been  decided  in  a  lau  cafe  that  if  a  pi'ot  leaves  the  Ihip  coa« 
traiy  to  an  order  of  the  king  in  cefuncH,  though  perhaps  liaUe  to 
the  laft  mentioned 'penalty^  yet  under  the  firft  daufc  of  a6  Geo..!!. 
c.  5.  which  contairis  a  general  prohibition  without  «njr  fpedfie 
penalty,  he  may  be  punilhcd  at  the  difcretion  of  the  cogrt ;  and  in 
that  cafe  the  defendant  was  ordered  to  be  tmprlibned  for  a  yeart 
4  T.  R'  ao6.  See  the  regulations  and  ^redioas,  whkh  are  ourne* 
rous,  foi^  the  perfdnanor  -of  ^tuaramiiiie^.  in  f  3mu.  tit*  Uigur. 

02  By 


I 
/ 

f 


t6^  Public  Book  IV. 

By  .the  public  pcflice  and  oeconomy  I  mean  the  due  itgulatiati 
and  domeftic  order  of  the  kingdom :  \irhereby  the  indtvidurii 
of  the  ftate,  like  members  of  a  well-govemclft  family,  are 
bound  to  conform  their  general  behaviour  to. the  rules  of  pro* 
piic^y»  good  neighbourhood,  and  good  manners  $  and  to  be 
decent,  induflrious,  '  and  inoffenfive  in  their  refpeffire 
ftations.  This  heaJ  of  offences  mud  therefore  be  very  mi& 
cellaneous,  as  it  comprizes  all  fuch  crimes  as  efpecially  aficd 
public  fociety,  and  are  not  comprehended  under  any  of  the 
four  preceding  fpecies.  Thefe  amount,  feme  of  them  to 
felony,  and  others  to  mifdemefnors  only.  Among  the 
fortner  are, 

4 

1.  The  offence  oi clandeftine  marriages :  for  by  the  ftat«te 
26  Geo.  II.  c.  33.  I.  To  folemnize  marriage  in  any  othef 
place  befides  a  church,  or  public  chnpel  wherein  baims  have 
been  ufually  publiffied,  except  by  Hcence  from  the  archbi* 
ihop  of  Canterbury  ;•— and,  2.  To  folemnize  marriage  ia 
fuch  church  or  chapel  without  due  publication  of  banns,  or 

C  1^3  ]  licence  obtained  from  a  proper  authority  ;-*-do  both  of  them 
not  only  render  the  marriage  void,  but  fubjeft  the  perfon 
folemnizing  it  to  felony,  puniOied  by  traufportatioo,  for  (bus* 
•teen  years :  as,  by  three  former  ftatutes*,  he  and  his  affiftants 
were  fubje£^  to  a  pecuniary  forfeiture  of  1 00  /•  3.  To  mtike  ^ 
falfe  entry  in  a  marriage  regifter ;  to  alter  it  when  made;  to 
forge,  or  counterfeit,  fuch  entry,  or  a  marriage  licence  | 
t»  caufe  or  procure,  or  ad  or  allift  in  fuch  forgery ;  to 
utter  Ae  fameas  true,  knowing  at  to  be  counterfeit^  or  to 
.deftroy  or  procure  the  deflrudion  of  any  regifter,  in  order  to 
vacate  any  marriage,  or  fubjeS  any  perfon  to  the  penalties[^ 
of  this  a£b ;  all  thefe  offences,  knowingly  and  wilfully  com. 
mitted,  fubjed  the  party  to  the  guilt  of  folony  without 
benefit  of  clergy.'. 

% 

2.  Another  felonious  offence,  with  regard  to  this  holy 
eftate  of  mkrimony,  ia  what  fome  have  corruptly  calleH 

I  ■  < 

,*4&jW.lII.c.  6.  7  ^  8  W.  III.  €r  35.    ioAiOi«c.Z9  (176. 
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Hgamy^  which  properly  fignifies  being  twice  ifiarried)  but  is 
more  juiUy  denominated  polygamy^  or  having  a  plurality  of 
wives  at  once^*    Such  fecond  marriage,  living  the  former 
huiband  or  wife,  is  fimply  void^  and  a  mere  nullity,  by  the 
ecclefiaftical  law  of  England :  and  yet  the  legiflature  has 
thought  it  juft  te  make  it  felony,  by  reafon  of  its  being  fo 
great  a  viobtion  of  the  public  oeconomy  and  decency  of  a 
well  ordered  ftate*    For  Polygamy  can  never  be  end^red< 
under  any  rational  civil   eftablifliment,  whatever  fpecious         ^ 
reafons  may  be  urged  for  it  by  the  eadern  nations,  the  falla^ 
cioufne&'Of  which  has  been  fiilly  proved  by  maay  fenfible 
writers :  but  in  northern  countries  the  very  nature  of  the  cli-  [  164  3 
mate  feems  to  reclaim  againft  it :  it  never  having  obtained  in 
this  part  of  the  world,  even  from  the  time  of  our  German 
anteftors,  who,  as  Tacitus  informs  us  %  *'  prope  foU  barbae 
S^  rsrumjingulutipeoribuscofttentifuntj^  It  is  therefore  puniflied 
by  the  laws  both  of  antient  and  modern  Sweden  with  death  '. 
And  with  us  in  England  it  is  enacted  by  (latute  i  Jac.  I.  c.  1 1» 
that  if  any  perfon,  being  married,  do  afterwards  marry  again, 
the  fbnner  hufband  or  wife  being  alive^  it  is  felony ;  but 
lUittaa  the  benefit  of  clergy.  The  firft  wife  in  tliis  cafe  (hall 
not  be  adantted  as  a  wttaefs  againft  hex  hufbafid,  becaufe  (ha 
is  the  true  wife*;  but  the  fecdnd  may,  (or  ihe  is  indeed  no  wife 
at  all*:  and  fo,  vice  verfa^  of  a  fecond  hufband.     This  acSt 
makes  an  exccptbn  to  five  cafes,  in  which  fuch  fecond  mar-^ 
riagej  though  in  the  three  firft  it  is  void,  is  yet  no  felony  ^ 

'  *»  ^  Inft:;  si    BIgaihy,  according  to  M.  it  tim.  JV.  f  r.  4S.  M*  t%  Hm. 

the  canoj^Hh, -conSfted  ill  marry iftg'cwo  1K>  6*  ^u«nf.  I^»C,  1^)  Tk«:cogftt. 

virgins  (bcoeffivQiyy  one  afior  tbe  dcaUi  Mi^ce  xA  ibe  plea  of  hiiamy  was  declares 

•^lh«oll«9f>Qf  in  9f)ce,in«aryin£a  yvi.  by  aatute  iS  ^dw.  111.  ft  3.  c.  2.  to 

idow.     Sucli  were  cftccmed  incapable  ot  belong  to  the  cnurr  chriiUan,  like  thaC 

orders.  Sec  ;  arid  by  a  canon  oftlrec^ml*  ^Ihaftardy.    'fiuc  by  ftat..  i  Eaw>  VI^ 

crl  ot  Lyons,  -A*  D*  1^74,  bdd  nnikt  c.  t«.  ^16.  bigam)^  was  doclarod  to  be 

fiope  Oiegory  X.  were  omni  privile£i9  no  hunger  an  ipipeairneiii  'o  the  claim  o£ 

tiiruaH  nudati  et  coenioni  fonjecuiaru  clergy.     See  Dal.  ii.     Oyer  201. 
sdJiSL   {6  Decretal. /,  ri.)     This  ca-  *  de  mor.Gcm.  18. 

ifilB  Wia  adop^  and  explained  in  £n|-  ^  Stiemh.  dejure  Sae&n*  /.  3.  r.  %» 

J^^ai,  by  flature  4  Ed^v.  I.  i\.  3.  c.  5.  and  *  i  Hal.  P.  C.  693. 

ligiam/  thereupon  'became  no  uncom*  •  '  3  Ia(U  S^*  K«t«  ^7.  i  Hal.  P.  C« 

BDon  counterplea  to  the  claim  of  the  be*  6^4* 
jitfic  of  dorgy*  (M»  40  Edvi*  111  42. 

O3  I.  When 
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I.  Wbete  ehher  party  hath  hecti  ^oiHimndlyd^/Mf for fttetl 
]fear8»  ^hMier  the  parry  in  £iighnd  hath  notice  of  Ae  othei^s 
hcing  liTiDg  or  no.  2.  Where  eitAerof  the  parties  hath  been 
fthlent  from  thf  cilher^eYW  yearr m^  this  ldi^^«9j|  9ni 
the*  romaining  patty  hath  bad  U(>'kad^Iege  of  the  5>tbe('f 
bditg  alivfT  within  that  time.  -  >3.  WbefCJthere  isa  divocce 
^or  feparatioK  a  mfff/k  iiibnv)  by  fenceoce  in  the  pcclcfiaflucaJl 
0ourt  ( -;).  4»  Where  the  firft  .n^xnaagt  i^nifid^rad  afafdutcly 
yoid  by  unj  iueh  fcmcnoei  and  the  pandea  bofed  #9ii}ri//d(4). 
^^$  5  •  Where  cither  of  the  parties  «aa  uoder  the  age  of 
^nCent  at  the  time  of  the  firft  inarriag^,  for  ^n  fachcaiJs  the 
firft  marriage  was  voidable  by  the  difagrectnentof  either  par- 
tyi  which  ^c  fecond  marriage  very  ckarly  amounts  ta  But 
ii  at  the  age  of  confeat  the  pai ties  had  agreed  to  the  mandage^ 
Vi^ich  completes  the  contra£i,  and  ^9  indeed  the  real  tnar- 


(3 )  Bat  if  a  perfbi^  marries  agaio  under  the  three  firfl  exccptipniy 
though  the  (i^cond  marriage  is  i\ot  felony,  yet  as  before  the  flatute 
it  18  null  and  void,  and  the  parties  will  be  fubjedl  to  the  ccnfurei 
and  puniikment  of  the  ecsckfiaftioal  courts;    - 

By  the  55  Geo.  HI.  c»  6fj.  perfiznus  coavi^d  of  bq^amjr  ai^ 
tenderc4  fuhjeik  to  the  fame  puaiAneat^  as  thofe  ai;c  who  are. 
^nyided  of  g^and  pr  petit  laro^ay*  ^efoce  this  .fiatote  they 
ffcxc  liable  to  be  l^urnt  in  the  hand»  aod  imprifon^d  for  any  time, 
pot  exceeding  one  year )  an^  by  the  i^  Ge9.  ilL  c.  74.  the  buro- 
ifigjn  the  hand  might  be  changed  into  a  Hni^,  or  into  public  or 
private  whipping,  not  more  than  three  times^  Tbc  cffcft  of  this 
^atutc  iV,  that  burning  in  the  hand  maybe  changed  into  traalport- 
ation  for  {even  years,  an4  the  impnAn^mefit  miEy'be  ^lisodffd  ta 
twoytars.  -        ' 

(4)  In  the  dtrchefs  of  Kingfton'^  eafe  tipe  judges  were  uoani. 

tnouHy  o£  opinion,  ^<  Tkai.a  ijentcnce  in  the  ^iri^ual  court  agaioi^ 

.  .^«  a  marriage  tn.a  £iiit  of  ja6bitatioa  of  jQ^iage  j|)'  opt  co^ldbifive. 

V  evidence,  £d  as  to  ftop  the  counfcl  fof  tfat  orowi)  frofli^  pi:9ying 

*<  tH«  marriagt  in  an  indictment,  for  polygamy^     Aa^  admisting: 

•  V^  fucb'fuit^ncc  to  be  coadufiveupoQ  fuch  iadi&Aent»  thecpunfi^ 
'*^  for  the  cix>wn  inay  be  adnnttcd  to  av^^db^-effitft  of  fuch  fen- 

•  -at  ^efice,  by.pro^Ag  the  fame  ta  havcboiti  «htyidi  by ^wd  or 

-    -  riagc  y 
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9ii>i44  ajipr^Iicpd  thsiC  fuoh  fc^podxiwx^gi}  vpuld  be  wi(hia 
the  reafgn  and  p^oaldcft  of  the  a£^v ,    > 

'  3.  A  fWiRix  fptcict  of  felony  agninifc  tlie  good  ov^  md 
Otooiioitty  of  tbe  kinfdom,  ig.bj  i^/tMiers  ud  manmtr 
noMdirmg  about  tbe  realm,  or  pesfbtis  pretending  fo  ^  be^  r  1 5 ^  ] 
and  aboCng  tbe  name  of  that  honourable  pnafcfeoa  K  &aA^ 
a  one  not  kRvii^  a  teftinonnd  or  fuifs  from  a^  juftice  oi  dir 
peace,  Umitiag  the  time  of  kit  paflage: ;  oc  exceeding  tbe 
time  limited  for  fourteen  days^ttaldGihAfallBii^k;  orforgM:\g 
fttch  teftimonial ;  i«  by  ftatote  39  £Ha^  c,  1 7.  made  guilty  of 
felony  without  benefit-  of  oIergy»  This  fanguinary  laMr» 
tkough  in  preAice  ckfervedly  antiquat«d^  (lili  temaiua  a  dHV 
giace  to-  our  (batute^book:  yet  attended  with  this  miugatioji, 
tbtf  tbe  ofieudee  may  be  dUivered,  if  any  hone  ft  ffeehahkr  ^ 

or  other  perfon  of  fub (lance  will  take  him  into  his  fervice, 
and  he  abides  in  the  fsune  for  one^year ;   onlefs  licenfed  to 
'dep9Tt  by  his  cnipIoyer»  who  in  fucll  cafe  fliail  fbr&it  ten 
pounds  (5). 

« 

4.  OUTLANDISH  perfons  calling  themfelves  E^jptianSy  i>t 
'  iyffieSf  are  another  obje£k  of  the  feverity  of  feme  of  our  un* 
Repealed  ftattttes.  Thefe  are  a  ftrange  kind  of  commonwealth 
sibiong  themfelves  of  wandering  impoftors  and  jugglersi  Who 
were  firft  taken  notice  of  in  Germany  about  the  beginning 
of  the  fifteenth  century,  and  have  fince  fpread  themfelves' all 
^ver  EuropCf  Munfter  ^,  who  is  followed  and  relied  npoti  by 
Spelman  ^  and  the  other  writers,  fixes  the  time  of  their  firft  ap* 
^imnee  to  tbe  year  x  4 1 7 ».  under  pafiports^  real  or  j>^e tended, 

•  )  Inft.  9S'       *'        ^  Ccfm9gr,  /.  3.  ^  Gi^  19$^ 

"fill    in  ■    *   f ■•  -f    *"*T      •"•■J  '■''-■      I  ...  ■      ...»    I    I 

•  f  5)  In'4h«  m^nint  aft  the  17  Geo.  11.  c,  5.  there  is  an  exeep- 
tfoMi  ^  ftvonr  of  foldiers  having  certificates  from  their  ofllcers,  or 
ithe  feeittary  at  m»{  and  olfo  in  fiivour  of  mariners  havitrg  a 
^ftSnio^isl  from  »  juttioe  of  ;pBeoe»  vAm  were  thus  Iteenfed  to>bcg. 
]lut  by  ja  6ee«  IIL  ci4j^4.£ueh  eertifaatesBad  uftimdaieb  wose 
very  p^op«rly  deeh^  «»  benafl  and  v«Ma  aadtbat  sUfoUiars 
and  mariacvs^  vAk>  fl»uld  wander  abroad  aad  beg^  (b6«ld  be  deemed 
ragues  and  vagabonds  vMdn  tJbe  aeanii^  of  the  va^MC  aft- 

O  4  from 
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from  the  emperor  Sigtftnund,'  king  6f  Htmgary.    '  Ancf  p6p« 

ftus  II.  (who  dted  AJD.  1464)  mentions  them  In  Itis  hiftorjr 

tn  thieves  and  vagabonds,  then  wandering  "iirtth  their  familiet 

6ftf  Europe,  undef  the  name  of  Zigari ;  and  whom  he  fop- 

pofes  to  have  migraMd  from  the  conntrjr  of  the  Zigt,  which 

oearly  aofwers  to  the  modem  CiRal&a*  •  dn  the  compafs  of  a 

few.  yeaxs  they  gained  f<*ch  a  number  of  idlo^proleJytes»  (who 

iflutated  tbsic  language  and  coioplexioht  and  betook  them* 

felvestothefame<artsofckiromaii€y,  begging,  and  pilfering,) 

th»t  they  became  troubkfome  asd  even  formidabk  to  mod  of 

the  ftatcs  of  Europe.    Hence  they  were  expelled  from  France 

in  the  year  156O9  and  from  Spain  in  1591  K     And  die  go*- 

'  Yernment  in  England  took  the  alarm  much  earlier :   for  in 

1530,  they  are  deiioribed  fafy  ftatute  12  Hen.  VIII.  c.  10.  as 

.    ^/r  <i  ^  oiitUndifli  people,  caliitrg  themfelvfs  Egyptians,  afing  no 

^  "^  <^  cfoft  nor  feat  of  mercbandixe,  who  have  come  into  this 

#*.  realm  and  gone  from  Oitre  to  ihire  and  place  to  place  tn 

**  greit  company,  and  ufed  great,  fabdl,  and  ctafty  means 

-  ^<  to  deceive  the  people;   bearing  them  in  hand,  that  they 

^by  palmcftry  could  tell  men's  and  women's  fcntones )  and 

*<  fo  many  times  by  ciaft  and  fabttlty  have  deceived  the  peoi- 

<<  pie  of  their  money,  and  alfo  have  committed  many  beinons 

**  felonies  and  robberies."    Wherefore  they  are  dire^d.  to 

mvoid  the  realm,  and  not  to  return  under  pain  of  imprifoq* 

meat,  and  forfeiture,  of  their  goods  and  chattels :  aftd,  npim 

.their  trials  for  any  felony  which  they  may-  have  committed^ 

they  (hall  not  be  etititled  to  a  jury  demedietate  Kngunei     And 

afterwards;  it  b  ena£ked  by  Aatute  i  &  2  Ph.  &  M.  c.  4. 

and  5  Eliz*  c«.ao.  thaljf  any  fuch  perfonsihall.be  unported 

;.|ntp  this  kingdomj^t^^  importer,  (hall  ibr£eit4oA   Andif  the 

Egyptians  theipfplves  remaip  one  mqnth  in  this,  kingdom  ; 

or  'd  any  perfon,  being  fourteen  years  old,  (whether  na»- 

tural  born  fubjeA  or  llranger,)  which  hath  been  feenx>r  found 

in  the  f^llowfliip  of  fticb  Egyptians,  or  wfaiohhdth  difguifed 

•Jiim  or  herfelf  iike  thenufhaJlrcHiainin  the  fame  one  month. 

•  It  one  or  federal  times )  it  is  felony  without  benefit  of  clergy : 

\  and 
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21^  fir  Matthew  Hale  informs^  us  ^  tbat  at  one  Soffolk  ai&GBt 

00  icfs  than  thirteen  gypCe^  were  ei^eaited  npon  thefc  ftatutei 
a  few  years  before  the  reftoration.  But,  to-  the  Koqout  of 
our  national  humatiity^  there  are  no  inilancea  more  modem 
than  this,  of  carrying  thefc  laws  into  pra&ice  (6). 

5.  To  defcend  next  to  offences,  whofe  punifhment  is  (hott 
of  death.  Qommon  nvfanai  are  a  fpecies  of  offences  againft 
the  public  order  and  oeconomical  regimen  of  the  ftate ;  being 
cither  the  doing  of  a  thing  to  the  annoyance  of  all  the  king'i 
fubjeds,  or  the  neglecting  to  do  a  thing  which  the  common 
good  requires  **•    The  nature  of  ^VMimc/i  nufances,  and  theit  ' 

diftin£iion  {rooi  frivau  nufances,  were  explained  in  the  pre** 
ceding  volume  **:  when  we  confidered  more  particularly  the  f  167  1 
nature  of  the  private  fort,  ais  a  civil  injury  to  individuals. 

1  ihall  here  only  remind  the  ftudent,  that  common  nufances  . 
are  fuch  inconvenient  or  troublefome  offences,  as  annoy  the 
whole  community  in  general^  and  not  merely  (bme  particolar 
pcrfoni  and  therefore  swe  indiSable  only,  aind  not  actionable; 
as  it  would  be  unreafonable  to  multiply  fuits,  by  giving 
every  man  a  feparate  right  of  a£lion,  for  what  damnifies  him 
in  commoaonly  with  the  reft  of  his  fellow-fubjedls.  Of  this 
nature  are,  i.  Annoyances  in  higlnvays^  bridges^  and  public 
rivgriy  by  rendering  the  fame  inconvenient  or  dangerous  to 
pafs :  either  pofitively,  by  a£tual  obflru&ions  ;  or  negatively, 
by:  w^  of  reparations.  For  both  of  thefe,  the  perfon  £b  ob- 
ftru£iing,  or  fisch  individuals  as  are  bound  to  repair  and 
cleanfe  them,  or  (in  default  of  thefe  laft)  the  parifh  at  large^ 
anay  be  indicted,  diftreined  to  repair  and  amend  them,  and 
In  fome  cafes  fined.  And  a  prefentment  thereof  by  a  judge 
of  afTife,  Istc.  or  a  juftice  of  the  peacer,  (hall  be  in  all  refpeds 

1 1  Hai.  P.  C.671.  *  I  Hawk.  P.  C.  197.         ■  Vol.  III.  pag.  216. 
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(6)  The  fcvcfe  flwutcof.y  Eiiz.  c.-2d.  isrepedcdby  23  Gco;IIL 
c.  51*  And  gypfifee  -are  now  oAly  •puniiUable  under  the  vagrrot 
ad,  which  declares  that  "  all  pcrfons,  pretending  to  be  gypiifl6,or 
«  wandering  in  the  habit  or  form  of  Egyptians,  fliall  be  deemed 
«*  rogues  and  vagabox^'^  ^^  iy  Oed.  11.  t.  5.  .       ' 

equivalent 
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cieSUAp  or  an  in^lofttre  m^dt^  opoii  any  pan  of  tbe  kya^a 

A^mtfn^p,  or  of  ^  highway^.  Oi  comiBOH  ftrcet*  V  stoUic 

.yater,,:or  fuch  like  pu)>lic  tilings,  it  i$  f^op^riy  called  ^/^^r- 

'prefture  P.     2«.  AU  thofe  kiad9  of  nufaQyce^  (fucb  as  offenfive 

:tradfi3  and  nianufa£tur^8>)  which  when  injurioiM  to  a  prifvate 

maa  are  a£lionable,  are»  when  detrmiental  tot  the  pubUcj 

pttDtihable  by  public  profecution,  and  fubjefk  to  fine  accord* 

ing  to' the  qutntity  of  the  mifdemeCoor ;  and  particularly  the 

keeping  of  hogs  ia  any  city  or  market  town  is  iodlcbahle  as  a 

public  nufance  i.    3,  All  diforderly  inns  or  ale-houjts^  bawdy^ 

houfes^gaming'houfeSyJiage*plays  unlicenced,  booths  and  ftages 

for  rope-dancers^  moufiteiatihj  and  the  like)  are  public  nufancest 

find  may  upon  indiflment  be  fuppreiTed  aiid  fined ''  (7).  Inns* 

in  particulur,  being  intended  fgr  the  lodging  and  lUccipt  of 

traTellers,  may  be  indifled^  fupprcflcd,  and  the  inii-lceepers 

I    fined/  if  they  rcfufe  to  entertain  a  traveller  without  ^  vc;^ 

r  ^g  1  fufficient  caufe :   for  thus  to  fruftrate  the  end  of  their  infti* 

tution  i§  held  to  be  dirordcrly  behaviour  r.    Thus  too  the  ho* 

fpitable  laws  of  Norway  punifh,  in  the  fevered  degree,  fuch 

.  ioo-keepersas  rcfufe  to  fumifli  accommodations  at  a  jujl  and 

leafonable  price  \    4.  By  ftatute  10  &  1 1  W.  UI^  c^  iJm  all 

l^tietks  are  declared  to  be  public  cufafncesi  and  all  .grants, 

patents,  or  Kcences  for  the  fametp  be  contrary  to  lair,  But|  as 

Itate-Iotti*tie$  hate^  for  man^  years  paft,  been  found  a  reddy 

mode  for  iriiUillg  the  fupply,  an  ad  was  made  19  Geo,  III* 

•  c.  21.  to  litttncc  and  regulate  the  keepers  of  Tudi  lottery^ 

•  offices  (B)^  ^.  Titc  making  and  felling  ofjire-wot^h  atndV&ttif&f, 

•  Stat.  7  Ceo.  Ill,  c.  42.  '  iHawk.  P.  C  x^%.  ^^^, 

p  Co.  LTtt.  277.  'from  the    Frei^ch  r'l  Hawk.  P.  C,  2*5.     -    "  ~ 

fotrfris,  a*  ifitlbfort/  '^     *  ■  •  SOwdi.  i/#^;ir*» &««r.  ?.^|. >r f . 

<  Salk.  460*  <•    .  .:  .:   r';     ..         . 


t^0j^ 


>(7)^  Hewflage^pbyert  am  tc  be  lt«eaM»'^i(0e  the  aS  C^.  Hh 
«.  30«  or  the  title  PkyitSf  in  Bum*s-|uftioe.^      - 

(8)  Tbe><9  Cko.  IIL  c.  ax.  is  lappcaled^by' the :ia:.Gea*:Il{. 

.e.  47.  whidi  .introdiices  a  gnat  vrietfof  t<)^tuktion^  vaSpcEdag 

^lottey^»ofi«e  keq^Mta.  •  Amoag  otheta  it j^di/  thsijt  ao  <9)e  Aill 

keep  aaofiBcc  for  the  iaie  of  tickets  in  the  public  lottery,  without  a 

Uceaoo 
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i>r  ibvomtif  lima  About  m  any  ftreet,  is^  on  account  ^f  tile 
4»figer  tliat  may  l^fifUe  to  ;Miy  thsit^hed  er  timti^r  buUdmg8» 
deelttred  to  be  a  common  nufance^  b|p(l»)t|te  9  9^  to  W.III« 
c.  ^.-and  t&crefote  is  pttm(hable  by  fin^  (9].  And  to  this  head 
we  may  refer  (theti^  not  de^hred  a  common  nufancc)  the 
makiiig,  keeping!,  or  caffiagCi  of  too  large  a  quantity  of 
gunpnudef  at  one  tini6»  or  in  one  place  or  vehicle ;  which  \% 
proKibitad  by  ft^ttsie  12  Geo.  III.  c.<Sx.  under  heavy  penal- 
ties and  forfeiture*  6.  Eavu^^reppersy  or  fuch  as  liftea 
uttdcir  ^alk  or  win4owaor  the  pares  of  a  houfe,  to  hearken 


liceocc  from  the  ftamp  pffice^  under  a  pens^ty  of  100/.    And  if 
9ny  p€r(bn  (hall  fell  the  chance  or  (hare  of  a  ticket,  for  l^fs  time 
than  the  whole  time  of  drawing}  or  ihall  infure  for  or  againft  the 
draarin^  of  any  ticket,  or  fliall  receive  aoy  money  to  return  money 
QT  goods  upon  any  coDtingency  d^pendiog  upon  the  tickets  in  the 
lotteiy,  he  (hall  forfeit  50  /.  And  by  the  27  Geo.  III.  c.  i.  perfons 
guilty  of  any  of  the  preceding  pffencesy  may  alfo  be  proceeded 
againft  as  i^ognes  and  vagabonds,  under  the  vagrant  a£^  ;  but  if 
Acy  are  convi6led  as  vagabonds,  they  are  difcharged  frotii  the 
^etmiary  pefkalties.    And  no  perfon  (hall  feO  any  flMre  kfs  tbaa  a 
jfixteealbv  or  without  a  ftatmp,  iiader  a  peoahy  af  fot    Bat  dit 
•fwner  of  a  udiok  tiokct  may  inim  htt  ticket  with 
9Ae^  keq>cri  fo  at  to  indemnify  UmliBlft  and  neseive  its  value 
faly. .  The  iaiuranec  puift  be  amde  foir  the  wbok  requunia^  time 
of  xhc  drawing  of  the  JoMryK  and  fa  the  manner  pvclcribed  by  the 
^£i»    If.aay  editoi:.of  a  ac«djpjyper»  or -other  perfon^  advertizes  any 
^legal  fcheme  of  gawng  ni  the  lottery,  he  u  fubjed  to  a  penalty 
pf  50  /.  4  X*  ^'  414*.  "^he  penalties  under  thefe  ftatutes  mnft  be 
fued  for  within  fuc  months,  in  th^  courts  at  Weftminiter,  and  the 
fefen^tnt  may  be  held  to  baD,  to  the  amount  of  500/.    One  half 
of  the  penalties  is  given  to  the  profccutor,  the  other  half  to  the 
king. 

(9).  And'  if  aay.  petfon  OuJl  make  or  feO  any  f|«ibS|  rbekets,  or 
fire- works,  he  (haEfioifest^  upon  eoovidtioa  before  amagifttate^ 
5  h  one  hail  to  iheipfiMjner,  and  the  4ther  half  to  the  poor.  And 
If  aay  pofoa  Adl  tkrair or  fire  them  tolo.any  houIe»  fUeet,  or 
highway^,  be  fittttisffett  ao#.  an  like  sMUUWt    9^  10  W»  IIL 

after 


I 


f 


168 


(J  B  t  I  C 


Booic  IV. 


iftcr  difcourfc,  and  thereupon  to  frame  flandcrous  and  mlC- 
chievous  talcs,  arc  a  common  nufance  and  prefentabk  at  the 
court-lcet':  or  arc  indifiablc  at  the  fcfljons,  and  punilhahlc 
by  fine  and  finding  furetieg  for  their  good  behaviour  ".  7.  Lafi- 
ly,  ^  common  f cold ^  communis  rixairix^  (for  our  law -latin  con- 
fiiies  it  to  the  feinlninc  gender,)  is  a  public  nufance  to  her 
neighbourhood.    For  which  offence  ihe  may  be  indi£tcd  •  | 
and,  if  convi<3ed,  (hall  ^  be  fentenbed  to  be  placed  in  a  cer- 
tain engine  of  correction  called  the  trebucket,  caftigatory,  1>r 
cucking  ftool,  which  in  the  Saxon  language  is  faid  to  figniFf 
the  fcolding  ftool ;  though  now  it  is  frequently  corrupted 
into  ducking  (tool,  hecaufe  the  refidue  of  the  judginerit  is, 
that,  wh^n  fhe  is  fo  placed  therein^  (he  (hall  be  plunged  in 
the  water  for  her  puniflimcnt  *. 

C  169  ]      6-   Idleness  in  any  perfon  whatfoever  is  alfo  a*  high 
offence  againfl;  the  public  oeconomy.   In  China  it  is  a  maxim, 
that  if  there  be  s^  man  who  does  not  work,  or  a  woman  that 
ssidle,  in  the  empire,  fomebody  muft  fufi^er  cold  or  hunjg^er: 
th|B  produce  of  the  lands  not  being  more  than  fufHcieut,  witt^ 
pujturc,,tQ  nuintain  the  inhabitants  :  and  therefore^  thougH^ 
the  idle  petfoo  may  (hift  off  the  want  from  himfelf,  yet  it 
mnft  iQ'tlie  end  fiaU  fomewbere*    The  court  alfo  of  Arcopa^ 
gos  at  Adiens  puniflied  idlenefs,  and  exerted  aright  of  eia*> 
mining  every  citizen  in  what  manner  he  fpent  hid  time  9  die 
hitcntion  of  which  was  ^  that  the  Athenians,  knowing  the^ 
were  to  give  an  account  of  their  occupations,  (hould  follow 
only  fuch  as  were  laudable,  and  that  there  might  be  no  room 
left  for  fuch  as  lived  by  unlawful  arts.  '  The' civil  law  ex- 
'        pclled  all  fturdy  vagrants  from  tlie  city  »  :  and,  in  our  own 
l^w,all  idle  perfons  or  vagabonds,  whom.our  antientftatutes 
deicribe  to  be  *^  fuch  as  wake  pn  the  nighty  and  deep  on  tl^e 
?  4fty r  antd  .havojt  i:uftomable  taverns,  and  ale*houfes,  and 
^  Kouta  about  v-andno  man  wot  from  whence  t)iey  come,  ne 
<f  .whetbert]leygo|*'ocfuch  as  are  more  paxticularlydcfcribed 
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Ch.  13.'  Who  m*o  s.  iS'p 

bjr  ftattite  17  Geo.  II.  c.  5.  and  divided  Into  three  clafles^ 
We  and  Aforderl) perfons,  roguts  and  vagabonds^  ^aAhicor'ri'- 
Jlihk  rogues\'^z\\  thcfc  arc  offenders  againft  the  good  order^ 
and  blemiflie^  in  the  government,  of  any  kingdom  ( 1  o).  They 

•  (10)  Me  and  difoixlcfly  perfdni  are,  1.  Thofe  who  threaten  td 
jmn  away,  and  to  leave  their  families  upon  the  parilh ;  2.  Who  rc4um 
JRim  the  parilh  to  which  they  are  removed  as  paupers^  without  a 
f^ificale;  .5.  Who  refofe  to  work  for  the  ufual  wages ;  4.  Who 
beg  within  tbcir  own  pariflies  %  5,  And  who  negle6l  to  work»  or 
who  fpead  their  money  idly,  without  making  a  fufficient  allowaocf 
for  the  fubfiftence  of  their  families.  Rogues  and  vagabonds  are 
thus  defcribed :  i.  Gatherers  of  alms,  under  pretence  of  lofles*  or 
for  prifons  orhofpitals;  2.  Fencers;  3.  Bcarwards;  4.  Players  of 
interludes,  not  being  authorifed  by  law;  5.  Minftrels ;  6.  Jugglers; 
7.  Oyplies;  S.  Fortune- tellers;  9.DeceiveTs  by  fabtil  cralt;  10.  PJay- 
ers  ^nd  betters  at  unlawful  games ;  i.i.  Perfons  who  run  away  and 
leave  their  families  chargeable  to  the  pariih ;  1 2.  Unlicenfed  pedlars| 

13.  Perfons  who  wander  abroad,  and  lodge  in  alchoufes,  outhoufes^ 
or  in  the  open  air,  without  giving  a  good  account  of  themfclves  | 

14.  Perfons  wandering  from  home,  under  pretence  of  feekrng  har- 
▼eft-work,  without  a  certificate  from  the  minifter  amd  one  chnrcb^ 
warden  of  their  parifh  ;  15.  And  all  wandering  beggars.  And  hf 
98  Creo.  III.  c.  88.  all  perfons  who  are  apprehended  with  any  pick* 
k>ek  or  implement,  with  intent  to  felonioiifly  break  and  enter  any 
dvdling  houfe,  or  with  any  o&nfive  weapon*  with  intent  to  felp* 
-wvAj  afiiuilt  any  perfon  ;  or  who  (hall  be  found  ii^  or  upoBg  any 
dwellii^g  houfe,  outhoufe,  yard»  arca«  or  gardeut  with  intent  to 
fteal,  fhall  be  deemed  rogues  and  vagabonds. 

Rogues  and  vagabonds,  who  efcape  when  they  are  apprehendcdf 
•r  refufe  to  go  before  a  juflice,  or  to  be  examined,  or  who  give  a 
falfe  account  of  themfelves,  after  warning  of  the  coufcquences,  or 
who  refufe  to  be  conveyed  by  a  pafs,  or  who  efcape  from  the 
houfe  of  corre6iion,  or  who  commit,  after  punifhment,  a  fi^cond 
offence,  become  ineorrigtUe  rogues.  When  a  perfon  is  «onVi6toed 
of  beihg  a  rogue  and  Ts^bond,  before  a  jaiiice  of  peace,  abe 
jttftice  may  order  him  to  be  whipt,  or  imprifoned  iill  the  next 
feiiions,  or  for  any  lefs  time  ;^  and  if  imprifoned  till  the  next  felons, 
the  juili^es  may  then  order  a  further  impnfonment  for  fix  months ; 
female  vagabonds  are  fubje^  to  the  fame  imprifonraenty  but  in  no 
jpftangc  are  liable  to  whipping,  3  a  Geo.  III.  c,  45.  And  thejdlic^ 
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are  tbcvdore  all  ptliu(hcd|  ^fthefts^ute  laft  J9i«otio6e4  i 
th^t  U  to  £»7i  idle  and  ^iforderly  peribna  with  ant  iMnth% 
iaiprUboo^eAt  in  the  houfe  of  connc^tipn  i  rcig^oiei  aiid  v^fihr 
bonds  with  shipping  and  imprifopmcnt  not  cxceedbg  fix 
niomhs )  and  incorrigible  rpgues  with  the  like  difcipline  and 
confinement,  not  exceeding  two  fearc-)  \ht  breach  aivl  efcafid 
from  which  confinement  iaoneof  an  inferior  clafii  tanks 
him  among  incorrigible  rogues  \  and  in  a  rogue  (before  Hfi^ 
corr^ible)  makes  him  a  felon,  and  liable  to  be  tranfported 
for  feven  years.  Perfons  harbouring  vagrants  ate  liable  to  a 
fine  of  forty  (hillings,  and  to  pay  all  cxpences  brought  upon 
the  parilh  thereby :  in  the  £ame  manner  as,  by  our  antient 
C  ^7^  D  la^s,  whoever  harboured  any  ftrangcr  for  mote  than  two 
nights,  was  anfwerable  to  the  pubUc  for  any  offence  that 
fuch  bis  iamate  might  commit  \ 

7*  ITmder  the  head  of  public  oecotioitiy  may  alfo  ht  pro* 
perly  ranked  ali  funiptuary  laws  againft  y»;etfry,  and  extrava« 
gant  ezpences  in  dreis,  diet,  and  the  like }  concerning  the;  : 
general  utility  of  which  to  a  ftate,  thete  is  mnch  controveriy 
amoi^  the  politkal  writers.     Baron  Montefquieo  buys  iif 

*  LL,  EJw,  c,  17.  Brafhn,  A  3.  /r,  2.  c.  to.  ^  «• 


or  the  court  of  qaartet  feflions,  may,  if  they  thiak  pi^d^,  oidef 
a  vagrisoad,  after  puniflunent,  to  be  conveyed  to  his  place  of  fettk^ 
meat  b(y.  apafs,  bttt  no  jnftice  of  peace  AaU  onfer  tiay  fvagrnt  to 
be  conveyed  by  a  pafs,  who  has  not  been  a^boally  -wb^,  or  im^* 
ibned  for  at  leaft  feven  days,  which  ihall  be  certified  in  the  p^is. 
32  Geo^  IIL  f .  45.  The  objc6t  of  this  was  to  correct  aa  abufc^  which 
much  piievailed,  of  removing  paupers  by  a  pafs,  who  had  Com* 
mitted  no  aft  of  vagrancy,  and  who  ought  to  have  been  removed 
by  an  order  o^  removal.  For  the  cffedle  of  an  order  of  removal 
and  a  vagrant  pafa  are  very  dJfterent ;  in'  the  firft  cafe,  the  parifli 
removing,  bears  all  the  trivelHitg  c<pcnce»  of  the  panpcrs ;  but 
Ae  expence  of  cowrcying  vagrants  by  a  pfi&,  labotnc  by  efck 
coiinty  thr6ugh  which  they  arc  carritd. 'AndyiPfippeal  liwagttirtl 
a  vagrant  pafs,  fo  thst  the  pariih  to  whtdh  th^  iMg^MMt^  oiMMyetf,. 
muft  be  at  the  expcncc  of  fending,  by  an  order  of  removal,  the 
vagrant  back  again,  or  to  fuch  place  as,  upon  inquiry,  may  be 
thought  his  legal  fcttlcmcnt.     3  Bum.  tit.  Vagrants,  c.  x. 

down^ 


down  ^  thatluiYnry  is  keeefltVy  it)  ifionvfciikd^  as  rff  Ttancc  ; 
but  rtthMUs  to  demodfttciesy   at  in  Ikohand.     With  regard 
^Jftrefore  to  Eh^and,  '^Iiofe*gov*Tnincm-»  compwrftd^  of  ' 
both  (ptdtSflt  ittay  ftitl'be  a  dubious  qucllton  how  far  pri- 
vate lirtury  is  a  publTccvi! ;  and  as  fuch'cogtn^nble  by  pub- 
liclaws.  And  indeed  our  legiflator&havc  IfevcraJ  times  chan;p?d 
theif 'fcnfifnents  as  to  this  point;  for  formerly  there -wei^c  a  * 
multitude  of  penal  laws  exifting,  to  reftrain  exceft  in  apparel'; 
chiefly  made'  in  the  reigns  of  Edward  the  third,  Edward  the 
fourth,  and  Henry  the  eighth,  againfl  piked  (hoes,  Qiort 
doublets,'  ahd  long  eoats  i  all  of  which  were  repealed  by 
itahite  i  Jac.  L  c.  25.     But,  as  to  excefs  in  diet,  there  ftili 
rcminnis  one  laintient  ftatute  unrepealed,  10  Edw.  III.  (V.  3. 
which  ordains,  that  no  man  fliall  be  ferved,  at  dinner  orfup. 
per,  with  more  than  two  courfes  j  except  upon  fomc  great  ho- 
lidays thcTd  fpeci^edj  in  which  he  may  be  ferved  with  three. 

8.  Next  to  that  of  luxury,  naturally  follows  the  offei^ce  C  1 7  <  J 
of  gamsngf  which  is  generally  introduced  to  fupply  or  retrieve 
the  expences  occafioned  by  the  former :  it  being  a  kind  of  • 
tacit  confel&on,  that  the  company  engaged  therein  do,  in 
general,  exceed  the  bounds  of  their  refpeftive  fortunes ;  and 
therefore  they  caft  lots  to  determine  upon  whom  the  ruin 
(hall  .at  prefent  fall,  that  the  reft  may  be  faved  a  tittk  longer^ . 
But,  taken  iii  any  light,  it  is  an  oiFence  of  the  mod  alarming 
natirrei  tending  by  neceiTary  confequence  to  promote  public 
idleaefs,  theft  and  tkbauchery  among  thofe  of  a  lower  clafs  ( 
and|  among  perfons  of  a  fuperior  rank,  it  hath  frequently  ' 
been  slttended  with  the  fudden  ruin  and  defolatioii  of  antlent 
and  Opulent  families,    an  abandoned  proftitution  of  every 
principle  of  honour  and  ylitue,  and  too  often  hath  ended  in 
(elf'tofifi^T,     To  reftrain  tliis  pernicious  vice*  among  the^ 
inferior  ibrt  of  people,,  the  ftatote  33  Hen.  VIIL  c.  9.  v^, 
made  t  ^Hich  prohibits  tp  all  but  gentlemen  the  games  of 
tennis,  tabl<;a»'Car4f>  dice,  bowls,  and  other  unlawful  div^r*. 
fions  thfffe  fpecified ',  unkis  in  the  time  of  chriftaui8>  under 

k  Sp.  L.  b.  7.  c;  a  ft  4.  «  fluMre-gioit^  ctofiik  caylef ,  Intf-Uwl, 
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feemmrj  paias  tud  imprifenliient.  And  fht  fivue  krtr» 
and  alfo  the  ftatute  30  Geo.  II.  c.  ^4^  infliA  peciiasavf  pt« 
fittlties,  aft  well  upon  the  mafter  of  any  public  houfb  whtMid 
fervantft  are  permkted  to  game»  «ftiip«Mi  thefervantftrchcfli- 
felves  ^o  are  found  to  be  gaming  there*  Bttt'tkia  is  not  the 
principal  ground  of  modern  complaint }  it  is  the  gamiog  in 
high  Itf^y  that  demands  the  attention  of  the  magifftcttie  1  a 
pafllon  to  which  erery  valuable  coofideraikkkn  iarmadeaiacfi- 
fice,  and  which  we  feem  to  have  inhecited-from  our  aaotftova 
the  antient  Germans '»  whom  Tacitus  f.  defcribes  to.havc»beea 
bewitched  with  the  fpirit  of  play  to  a  moft  exprbkaot  degffec- 
<<  They  addkl  themfelves,  fays  be,  to  dice  (which  is  wot^ 
**  derful)  when  fobcT)  and  as  a  ferioua.  enployineiit  ^  w^ 
'*  Aich  a  mad  defire  of  winning  or  lofiag,  tluttt  when  (tript 
<<  of  every  thing  elfe^  they  will  .(lake  ,at  Jail  their  libextf 
[  172  j  **  and  their  very  felves.  The  lo^^rgo^  ioto,a,vo)ui|Uvy 
«  flavery,  and,  tliough  younger  and  ftronger  than  his  anta- 
^<  gonift,  fuffershimfelf  to  b6  bound  and*  fold.  And  this  per- 
'*  feverance  in  fo  bad  a  caufe  they  cail  the  point  of  honcrut : 
^^  ea  ejl  in  re  prava  pi»vlcacia^  iffi  fidem  vocantj*  One  would 
almoft  be  tempted  to  think  Tacitus  was  defcribing  a  modem 
Bnglifliman.  When  men  are  thus  intosucated  with  fo  frantic 
a  fpirit,  laws  will  be  of  little  avail :  becaufe  the  fame  falfe 
ftnfe  of  honour)  that  prompts  a  man  to  facrifice  himfelf,  will 
deter  him  frdm  appealing  to  the  magillrate.  Yet  it  is  proper 
^at  laws  fliouldbe,  and  be  known  publicly^  that  gentlemen 
may  conCder  what  penalties  they  wilfully  xncur^  and  what  a 
confidence  they  repofe  in  fharpers  ;  who,  if  fucccfsful  in 
play,  are  certain  to  be  paid  with  honour,  or,  if  uiifuccefsful, 
have  it  in  their  power  to  be  dill  greater  gainers  by  informing. 
For  by  ftatute  16  Car.  XL  c.  7.  if  any  perfon  by  playing  .of 
betting  (hall  lofe  more  than  100/.  at  one  time,  he  fhall  not 
be  compellable  to  pay  the  fame  \  and  the  winner  (hall  forfeit 
treble  the  value,  one  moiety  to  the  king,  the  other  to  the  In- 
former. The  ftatute  9  Ann«  c  1 4.  etiads,  that  all  bonds  and 
other  fccurities,  given  for  money  won  at  play,  or  money  lent 
at  the  time  to  play  widial,  (hall  be  utterly  ft>id  \  that  all 

I  ^  mcr.  Gem,  ^•24*  j 
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mnripnort  ■nri  tacnmbr&Bccf  of  lands,  amde  u|iOfl  tb4  Cum 
MofiAsmtioiH  ihall  be  and  eoure  tp  the  u£s  of  the  heir 'of  the 
iteortgagM :  that,  if  any  perfoo  at  any  time  or  fitting  lofira  i«i. 
al  piay,  he  may  foe  the  wianery  and  recover  it  back  by  a^iioii 
of  debt  at  law;  and  in  oafc  the  lofer  does  not,  any  other 
perfisn  may  foe  the  wiiiocr  for  treble  the  fom  fo  loft  (10)  i  and' 
the  pimtitiff may  by  bill  in  tquiiy  examine  the  defendant  him^ 
felf  apott  oath :  and  that  ift  any  of  thefe  f aits  no  privilege  of 
parlianeat  ihaM  be  allowed.  The  ftatote  farther  ena^,  that  {  ^73  ] 
if  any  perfon  by  cheating  at  play  fliall  win  any  money  <^  * 
valuable  thing,  ov  ihali  at  anf  one  time  or  fitting  win  mole 
than  loL  he  may  be  indlded  thereupon,  and  (hall  forfeit  five 
times  the  value  to  any  perfon  who  will  fue  for  it ;  and  (in. 
ctle  of  cheating)  Audi  be  deemed  infamous,  and  fuffier  fuch 
corporal  puAi(hm«at  as  in  cafe  of  wilful  perjury.  By  fe^ 
veral  ftatutea  of  the  rdgn  of  king  George  II.  S  all  private 
lofteries  by  tickets,  cards,  or  dice,  ^  (and  particulariy  the 
games  of  )Faro,  baifet,  ace  of  hearts,  hacard,  pafiage,  roily 
polly,  and  all  other  games  with  dice,  except  back^gammon,) 
are  prohibited  under  a  penalty  of  200  /.  for  him  that  fliall 
ere^  fuch  lotteries,  and  50/.  a  xime  for  the  players.  Public 
lotteries,  unlefs  by  authority  of  parliament,  and  all  manner  • 

of  ingenious  devices,  under  the  denomination  of  fales  or 
otherwife,  which  in  the  end  are  equivalent  to  lotteries,  were 
before  prohibited  by  a  great  variety  of  ftatutes  ^  under  heavy 

^  XI  Geo.  II.  c.  «8.      13  Oco.  II.      c.  €.  ^  $6.       xo  Ann.  c  iS.  ^  io^« 

€*  19;      xS  Ceo.  il.  c.  54.  8  Geo.  1.  c.  a.  §  36, 37.  9  Oep.!.  c.  19. 

•  to^  1 1  W.  I1I«  c.  17.      9  Ami*      §  4*  5*      tf  Gto.  II.  ».  35.  §  29^  30^ 

(10)  If  the  lofer  does  not  recovet  back  the  money  loft  within 
tliree  months,  any  other  perfon  may  recover  the  fame,  and  ti«bk 
the  amount  befidea,  with  ipofts,  one  half  for  himfelf,  the  ^ther  half 
for  the  poor.  See  I  vol.  p.  68.  W.  20.  If  money  be  lent  to  game 
With,  it  may  be  recovered  back  aa  money  lent,  though  the  bo9^ 
note,  or  other  fecuWty  given  for  it  is  void,     t  Burr.  1077. 

A  bill  in  equity  may  be  filed  to  difcover  the  confideration  of  a 
ptomUforf  note  or  other  fecurity  alleged  to  be  given  for  money  loft 
at  play,  ^ad  to  have  it  delivered  up.  jfndrews  v.  Berry,  ^An/t.^^^ 

In  an  adion  again  ft  A,  to  recover  back  money  loft,  A  may  plcid 
that  it  was  not  won  by  bim  alone,  but  jointly  withB.  7  T.  R,2gj. 

VpU  IV.  P  pccuaiarj 
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jficnikhtj  penalties.  Bat  particuTar  defcripriotis  wiQ  cftt  be 
lume  and  deficient,  unlefs  all  games  of  mere  chance  are  at 
qncc  prohibited^  the  niTcntiofls  of  (harpers  being  fwifter 
than  the  puniQiment  of  the  Iaw»  which  only  hunts  tbept)  from 
one  device  to  another.  Theilatutc.13  Geo.  IL  c.  19.  to 
prevent  the  multiplicity  of  horfe  races,  ^nothei^  fnad  of  gam^ 
ingy  direds  that  no  plates  or  matches  under  50  A  value  iha]i 
be  run,  upon  penalty  of  200/.  to  be  paid  by  the  Owner  of 
each  lK>rfe  running,  and  100/.  by  fuch^as  advertife  the 
plate  (11).  By  (latute  1 8  Geo,  II.  c.  34.  the  ftatute  9  Ann.  is 

father  enforced,  and  fome  deficiencies  fupplied  -  the  forfeit*- 

>■     I  . .  — ■  >    ■  —  .    -  .  ■  .  -  ■■ 

(11)  Newmarket  and  Black  Hambleton  arc  excepted,  where  a 
rtcc  may  be  run  for  any  fiim  or  ftake  Icfs  than  fifty  pounds.  But 
though  fuch  liorfe  races  are  lawful,  yet  it  has  been  determined^ 
that  they  are  games  within  the  ftatute  of  9  Ann.  c.  14.  and  that  of 
Oonfequcnce  wagers  above  to/,  upon  a  lawful  horfc  race,  are  ille- 
gal. 2  BL  Rep,  706.  A  foot  race,  and  a  race  againil  time,  -have 
alfo  b«en  held  to  be  games  within  the  ftatute  of  gaming.  2  Wilf.  36.^ 
So  a  wager  to  travel  a  certain  diftance  withiaa  certaia  time,  with  a 
poftchaife  and  a  pair  of  horfes,  has  been  coofidered  of  the  fame 
nature.  6  7.  /?.  499.  A  wager  for  lefs  than  lo  /.  upon  an  illegal 
horfe  race,  is  alfo  void  and  illegal.  47'.-^.  i.  Wagers  in  general,  by 
the  common  law,  were  lawful  contrad^s,  and  all  wagers  may  ftill  be 
recovered  in  a  court  of  juftice,  which  are  not  made  upon  games,  or 
which  are  not  fuch  as  are  likely  to  difturb  the  public  peace,  or  to 
encourage  immorab'ty,  or  fuch  as  will  probably  afFe6i  tfie  intereft«y 
chara£ler8,  and  feelings'  of  peribns  not  parties  to  the  wager,  or 
fuch  as  are  contrary  to  found  policy,  or  the  general  interefts  of  the. 
commumty.    See  3  T,  R,  693.  where  the  legality  of  wagers  is  fuMy 

difcuffed. 

Where  a  pcrfon  had  given  100/.  upon  condition  of  rccetving 
%ooL  if  peace  was  not  concluded  with  France  wfthin  a  certafifr 
tinic>  and  he  afterwards  brought  h«B  action  to  recover  the 
500/.,  it  was  held  the  wager  was  void,  as  beiiig  inconfKlent  with 
general  policy,  hut  he  was  allowed  to  recover  back  the  100 /• 
which  he  had  paid,  under  a  count  for  fo  much  money  had  and 
received  by  the  defendant  to  his  ufe.  7  7*.  R,  535.  So  alfo,  a 
perfon  was  permitted  to  recover  back  his  ftiare  of  a  wager  agairift 
a  ftakeholder  upon  a  boxing  matchy  5  7*.  R.  405,  the  court  not 
confidering  the  condudl  of  the  plaintifiF  in  thefe  inftances  fo  crimi- 

aat  as  to  deprive  lujn  of  the  benefit  of  their  aiSfUocSr 

ures 
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4irrt  of  that  aft  may  now  be  recovered  In  a  coiirt  of  equity; 
lindy  ffioreover,  if  any  man  be  convicted  upon  information  or 
indtftment  of  winning  or  lofing  at  p)ay»  or  by  betting  at  any 
<onie  tittic  10/.  or  26  L  within  twenty-four  hours,  he  fhall  be 
4ned  five  times  the  fom  for  the  benefit  of  the  poor  of  the 
psirilb*  Thtti  careful  has  the  legiflature  been  to  prevent 
chiiPdeftrn£tive  vice :  ^hich  niay  fhow  that  our  laws  againft 
^itiifig  are  not  fo  deficient^  as  ourfelves  and  our  magiftrates  [  174  ] 
}n  putting  thofe  laws  in  execution. 

.9.  Lastly,  there  is  another  ofiRince,  conftituted  ty  a^ 
Variety  of  a£ts  of  parliament  *,  which  are  fo  numerous  and  fo 
confufedi  and  the  crime  itfelf  of  fo  queftionable  a  nature^ 
ihat  I  fhall  not  detain  the  reader  with  many  obfervations 
thereupon.  And  yet  it  is  an  offence  which  the  fportfmen  of 
Bngland  feem  to  think  of  the  highell  iriiportancei  and  a 
matter^  perhaps  the  only  one,  of  general  and  national  cocv^ 
/eern :  affociations  having  been  formed  atl  over  the  kingdoBi 
to  prevent  it's  deftruAive  progrefs*  I  mean  ihc  offence  of 
deftvoyiog  fach  beads  and  fowls,  as  are  ranked  u^der  the 
denomination  of  game .-  whtch,  we  may  remember^  was  fof- 
merly  obferved  ^,  (upon  the  old  principles  of  the  fbreft  hw^) 
to  be  a  trefpais  and  offence  in  all  perfons  alike,  who  have 
not  authority  from  the  crown  to  kill  game,  (which  is  royM 
property,)  by  the  grant  of  either  ^  free  warren,  or  at  leaft  g 
manpr  of  their  own.  But  the  laws,  called  the  game  laws^, 
have  alfo  in(li£led  additional  puniOmients  (chi<;fly  p^uniary.) 
on  perfons  guiJty  of  this  general  offence,  unlef^  they  be, peo- 
ple of  fuch  rank  or  fortune  as  is  therein  particularly  fpecifie4* 
AU  petlbas  therefore,  of  what  propevty  or  diftis^ion  foever, 
that  kill  game  out  of  their  own  tertitories,  or  even  upon  their 
own  eftates,  withoni  the  king's  licence  expreffed  by  the  grant 
^f  a  franchife,  are  guilty  of  the  firft  original  oflbnce,  of  eiw 
(broaching  oA  the  royal  ptcfrogattve  ( 12}.  And  thofeindigent  ^ 

^  See  Vol.  If.  peg.  417,  fife. 

I I  ■  . ,       ■  ■  . .  - 

(11)  This  dodrine,  fc^  frc^aentfy  repieated  by  the  learned  com- 
tnentator,  that  no  perfon  had  originally,  or  has  ilow,  a  rr^ht  to 
lill  game  upon  his  own  dilate,  without  a  licence,  or  grant  from  th^ 
Jkiffg/is  controverted  at  large,  by  the  editor,  in  2  vol.  p.  419.  ir.  to.  ' 

P  t  perfons 
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perlbiu  who  do  to,  without  haying  (iich  rank  or  fortune  zs  k 
generally  c^Jl^d  a  qualification^  axe  guilty  not  only  of  the 
prigip^l  ofiencej  hut  of  the  aggravations  alfo,  created  by  the 
ftatutes  for  prefervv^g.  the  game :  which  aggravations  arc  fo 
feverely  punifliodt  and.tbofe  puniOixnents  fo  implacably  i]> 
fli^led^  that^t^opfTence  againft  the  kmg  is  feldom  thought  of, 
provided  the  milerable  delinquent  pm  make  his  peace  wkh 
th^  lord  of  the  manor.  This  ofFence^  thus  aggravated,  I  have 
ranked  under  the  prcfent  headj  be'c^ufe  the  only  rations^ 
footing,  upon  which  we  can  confidf  r  it  as  a  crime,  is,  that 
in  low  and  indigent  perfons  it  promotes  idlepefs,  and  takes 
them  away  from  their  proper  employments  and  caUings : 
[  '75  ]  ^^^^^  ^^  ^^  offence  againd  the  public  police  and  oeconomy 
of  the  commonwealth. 

Thb  ftatutes  for  preferving  the  game  are  many  and  vari- 
ous, and  not  a  little  obfcure  and  intricate ;  it  being  remark- 
ed S  that  in  on^  ftatute.  only,  5  Ann,  Cr  14-  there  is  fal(e 
grammar  in  no  fewer  than  fix  places,  befides- other  miftakes^ 
tke  oocafion  of  which,  ot  what  denonsinatibn  of  petfoilt 
were  probably  the  penners  of  thefe  ftatutes,  I  (hall  not  a\ 
prefent  inquire.  -  It  is  in  general  fuiEcient  to  obferve,  that 
thrfM/^«ri^y  for  killing  game,  as  they  ave  ufually  odled,  of 
moi«  properly  the  exemptions  from  the  penalties  ini!I£led  by 
the  ftatute  law,  are,  i«  The  luving  a  freehold  eftate  of  100 /• 
per  annum:  there  being  fifty  dmea  the  prc|terty  required  to 
enable  «  man  to  kill  a  partridge,  as  to  vote  for  a  knight  of 
the  Qiire:  2.  A  leafehold  for  ninety-nine  years  of  150/.  per 
mnnum  t  -  3.  Being  the  fon  and  heir  ^p^ent  of  an  efquire  (^  ^ 
very  loofe  and  vague  ddcrij^ioti)'  or  ^erfon  of -fuperibr  de- 
gree (13):  4-  B*ing  the  owner;  or  keeper,  Of  a  foreft,  patfe, 

^  Bani*6  Jufticcy  tit.  G>me>  |  j« 
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(13)  It  18  not  aeceflary  that  it  ftiould  be  1  freehold,  oY  a  legal 
eftate,  for  eopyhold,.  or  a«  equitable  eftate  of  fnllfcritance  ofuie 
clear  value  of  100/.  per  annurrti  is  a  quilificatiori,  *  But  it  i»  not 
fnfHcient,  if  the  value  of  the  eftate  is  reduced  below  tfial  fuirt  by  tfie 
intertft  of  a  mortgage.  Cald.  Caf*  130.  A  life-ellate,  as  achur^k 
benefice,  muft  be  of  the  clear  annual  value  of  Ko/.  ,See  i  vol 

4  p*  00. 
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chafe,  or  warren.  For  unqualified  perfons  tranfgrcfling  thefe 
laws,  by  killing  game,  keeping  engines  for  that  purpcfe,  or 
even  having  game  in  their  cuftody,  or  for  perfons  (however 
qualified)  that  kill  game,  or  have  it  in  pofleflioQ,  at  un^ea* 
fonable  times  of  the  year,  or  unfeafonable  hours  of  the  day 
or  night,  on  fundays  or  on  Chriftmas  day,  there  are  various 
penalties  aiEgned,  corporal  and  pecuniary,  by  difitrent 
ftatntes  ^ ;  onany  of  which,  but  only  on  one  at  a  time,  the 
juflic^  may  convifl  in  a  fummay  way,  or  (in  moft  of  them) 
profecutions  may  be  carried  on  at  the  aflifes.  And,  hftly» 
by  ftatute  28  Geo.  II.  c.  12.  no  perfon,  however  qualified 
to  kiHi  may  make  merchandize  of  this  valuable  privilege,  hj 
felting  or  e±pofing  to  fale  any  game,  on  pain  of  like  forfeiture 
as  if  he  had  no  qualification  (14), 


S.  60.  «.  9.  The  eldeft  fon  of  an  efquire,  or  of  anv  perfoa  of 
igher  degree,  is  qualified  without  any  cftate,  whilft  his  father  is 
Im&g ;  but  the  father  himfclf,  though  an  efquire,  do6lor«  knight, 
pr  pedCon  of  ftill  higher  ri^,  is  not  qualified  without  having  the 
cftate  required  by  the  ftatute.  7ottej  v.  Smart,  i  T.  R*  44.  But  by 
the  15  Geo.  III.  c.  CO.  and  3  r Geo.  III.  c.  2 1 .  every  pcrf(in,  who 
IhaA  go  in  purfuit  of  game,  without  taking  out  a  certificate  fit>th 
the  clerk  01  the  peace  of  the  county  or  diftrid,  within  which  &ich 
perfon  lefides,  (hall  forfeit  20/.  .  The  derk  of  the  peace  (hall  re- 
ceive for  the  certificate  3/.  4/.  and  the  certi6cate  (hall  be  ia^  force 
JFrom  the  day  of  its  date  till  the  firft  of  July  next  following.  And 
if  any  peribn  ihatt  produce  hiB  certificate  to  any  other  perfon,  who 
is  in  purfuit  of  Kame,  he  may  demand  of  him  to  (hew  bis  certifi- 
cate, and  if  he  does  not,  he  may  then  demand  of  him  his  name, ' 
and  place  of  abode,  which  if  he  refufes  to  give,  or  gives  a  filfe 
name  or  place  of  refidence,  he  fhall  forfeit  50  /.  Thefe  penalties 
may  be  recovered  by  an  a6don  with  cofls  for  the  fole  ufe  of  the 
plaintiff;  or  by  an  iaformation  before  a  juftice  of  the  peace :  but  in 
that  cafe  if  the  profccution  is  commenced  (viihin  fix  months,  one 
ludf  of  the  penalty  (hall  be  given  to  the  profecutor,  and  the  other 
half  to  the  king  s  but  if  the  profecution  is  commenced  after  fix 
months  after  the  offence,  the  whole  peni^hy  fhall  go  to  the  king. 
The  juftice  may  mitigate  the  penalty  tq  one  moiety,  to  be  paid 
together  with  the  cofts.  And  upon  nonpayment  of  the  penalty 
and  cofts  the  party  may  be  imprJ(oned  three  months.  But  upon 
giving  fecurity  for  the  payment  of  thefe,  he  may  appeal  from  the 
conviction  to  the  nei^t  quarter  fetiions. 

( 14)  But  a  perfon  qualified  to  kill,  is  not  fubjeA  to  any  penalty 
for  buying  game* 


};6  f  ytLi9,  Boqu.  ly, 
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IVf'th^  ten  preceding  chapters  we  have  confidercd,  fiift, 
fuch  crimes  and  mifdemefnors  as  are  more  immediately 
injurious  to  God  and  his  hol]^  religion  »  fecondly,  fuch  as 
violate  or  tranfgrefs  the  law  of  nations  i  thirdly,  fuch  as  more 
cfpecially  ^ffe£X  the  king,  the  father  and  reprefentattve  of  his 
people  ;  fourthly,  fuch  as  more  dire&ly  infringe  the  rights  of 
tkc  public  or  commonwealth,  taken  in  it's  colle6tive  capa- 
city ;  and  are  now,  laftly,  to  take  into  confideration  thofa 
iN^hich  in  a  more  peculiar  manner  aff^St  and  injure  individuals 
or  private  fubjeds. 

» 

Were  thefe  injuries  indeed  confined  to  individuals  only, 

and  did  they  afre£t  none  but  their  immediate  objects,  they 
would  fall  abfclutely  under  the  notion  of  private  wrongs;  for 
which  a  fatisfafHon  would  be  due  only  to  the  party  injured: 
the  manner  of  obtaining  which  was  the  fubje£l  of  our  inqui* 
ries  in  the  preceding  volume.  But  the  wrongs,  which  we  are 
now  to  treat  of,  are  of  a  much  more  extenfive  confequence. 
X.  Becaufe  it  is  impoffible  they  can  be  committed  without  ^ 
violation  of  the  laws  of  nature  y  of  the  moral  as  welt  as  po- 
litical rules  of  right :  2.  Becaufe  they  include  in  them  al« 
inoft  always  a  breach  of  the  public  peace  :  3.  Becaufe  by 
their  example  and  evil  tendency  Itbey  threaten  and  endanger 
the  fubverfion  of  all  ciinl  fociety.  ^  Upon  thefe  accounts  Ir  is^^ 
t  ^77  3  ^ati  befidcs  the  private  fatisfaftion  due  and  given  in  many 

9  cafe$ 
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cafes  to  the  indrridaal,  by  zfkioh  for  the  private  wrong,  thd 
government  alfo  calls  upon  the  oflFender  to  fubmk  to  public 
puniihment  for  the  public  crime.  And  the  profecution  of 
thefc  offences  is  always  at  the  fuit  and  in  the  name  of  the 
king,  in  whom  by  the  texture  of  our  conftitution  the  Jus 
giadii^  or  executory  power  of  the  hw,  etitireljT  relTdes.  Thus 
too,  in  the  old  Gothic  conftitution,  there  was  a  threefold 
puniOiment  infli£led  on  all  delinquents  :  firft,for  the  private 
wrong  to  the  party  injured-;  fecondly,  for  the  offence  again(( 
the  king  by  difobedience  to  the  laws  ;  and  thirdly,  for  the 
crime  againft  the  public  by  their  evil  example  *.  Of  which 
we  may  trace  the  groundwork,  in  what  Tacitus  tells  us  of 
bis  Germans^;  that,  whenever  offenders  Were  fined,  ^*  parj^ 
*•  muUHae  regi^  vel  cswtatij  pars  ifft  qui  vindlcatur  vet  pr^pirf 
**  juiJ  ejaSj  exfoMtur/* 

'  w 

I  « • 

'  These  crimes  and  mifdemefnors  againft  private  fubjc£l| 
are  principally  6f  three  kinds;  againft  ih^ix  perfons^.^htix 
habitations^' 2X\Ai)\tix  property  >  .         .        -        • 

'  Of  cringes  injurious  to  the  per/ons  of  private  fubje£ts,  the 
moft  principal  and  important  is  the  offence  of  taking  awaj 
that  life,  which  is  the  immediate  gift  of  the  great  Creator  | 
and  of  which  therefore  no  man  can  be  entitled  to  deprive 
himfelf  o^  another,  but  in  feme  manner  either  exprefsly 
commanded  in,  or  evidently  deducible  froni,  thofe  lawa 
which  the  Creator  has  given  us ;  the  divine  laws,  I  mean,  oi 
either  nature  or  revelation.  The  fgbje£t  therefore  of  the 
prefent  chapter  will  be  the  offence  of  homicide  or  deftroying  . 
the  life  of  man,  in  it's  feveral  ftages  of  guilt,  arifing  frooi 
the  particular  circumftances  of  mitigation  or.  aggravation 
which  attend  it. 

Now  homicide,  or  the  killing  of  atiy  human  creature,  is 
qf  three  kinds  ;  jufiifiabU,  ep^a^able^  znA  felonious.  The  6xk 
}ias  no  ftiare  of  guilt  at  all ;  the  fecond  very  little  ;  but  the 
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tbird  1$  ib«hi(h0ft.Qdnic  ng^inft  the  lavdf  mtar0  that-mao' 

•  >        ■  • 

h  Smni^U^i^  bqpucide  lA  q(  dif  era  kiadc  . 

I.  SucH,s^$ta,Qwbg{o]b{Dewiavoid^e/M^{^;^,*92^i^fa9^ 
aiiy  will^  iptentionj  oi,dcfl)re^.^s)Qd..wi(bpi^t  aoj  nadvi)rteiKc 
or  n^lig^Q^e^  in  the  part^.kiliiq^aQdptbeiPefore^itbputaiijr 
ihadow  of  hlame.  ,  As^^  l(^  if^(k^i^-hj  y];ttMC  «>f  iuch^n 
office  as  Q))liges  0Q£,  in  the  execution , of  pvM^iu^icc^  ^ 
put  a  m.alefa^ox  to  d^atl^  wbp  hath.fog;£e^edi|is.  li^)>^  the. 
laws  and  Terdi^  of  .bia  CQiVitry.  This  iaa<i  4^%  of  uetceiStjr^ 
and  even  of  civil  dutj.;  ^uid.cherefQre  no^onJy  juiU3iib]e» 
but  commendahle,  where  the  l^w  r^4)ttfres  it.  fiat  tb^  Jaw 
muft  tifsvre  it,  otberwife  it  is'not  jufl;i%ble:  th^i;^.(oi:e>:v^n« 
ionl J  to  kill  the  greateft  of  maleiadtors,  s^  felon  pr  a  tnutorn 
atuintcd  or  outlawed,  deliberatctj^  unfooipelJ|/9da  and  k- 
trajudicia]ly»  is  murder  C  For  as  Brafton*  very  juftly* 
Obfcrvcs,  ^^  iftui  bomtcidmm  ft  fit  ex  tivpr^f.vel  iekffatkn^ 

<<  effunden^hnmanumfanguimmilUajuJleeciiidafur^fh^tf^mm 
<«  occifor  feccat  fnortalster^  propter  inUntkfKm  corruptagA!* 
And  farther,  if  judgment  of  death  be  giifen  by  a  judge  aol 
authorized  by  lawful  commi^ion,  and  execution .  is  done 
accordingly,  the  judge  is  guilty  of  murder  ^«  And  upon  t^is 
account  fir  Matthew  Hale  himfelf,  though  he  accep^d  the 
place  of  a  judgef  of  the  common  picas  under  Cromwell's 
government,  (fince  it  is  neceiTary  to  decide  th^  difpuiea  of 
civil  property  in  the  worft  of  time?,)  yet  declined  to  fit  on 
the  crown  fide  at.  the  aillfes,  .and  t^  prifoners ;  having  very 
ftroQg  ol^cftions  to  the  legality  of  the  ufurpcr's  commiflipn ' : 
a  diftin£t!on  perhaps  rather  too  refined ;  fince  the  punifliment 
of  crimes  is  at  kail  as  neccfiary  to  fociety,  as  maintaining 
the  boundaries  of  prope^t^y.  Alfo  fucb  judgment,  wheti 
legal,  muft  be  executed  by  the  proper  officer,  or  his  ap^ 
pointed  deputy;  for  no  one  elfe  is  r<qw>edbj  kw  ^o  do  it,, 
wbicb  xequifitioA  it  is,  that  joftifies  the  homicide.  If  another 

«.  I  Hal.  P.C.  4%Ti.,  «  I  Hswk.  P.  C.  70*  tHaL  f.C^^^T* 
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pcdbn  doth  k  ^iHsQvm  fathd,  it  hh^At^be  mtrrdeft: 
even  though  it  be  the  judge  himfcU..^    'It  muft  farther  be' 
executed^  firvato  juris  orJine;  it  muft  purfue  the  fentcnce  of 
the  court     If  aa  officer  behcade  one  who  is  atljadged  to  be 
hanged^  or  vice  verfa^  it  is  murder  * :  for  he  is  merely  mini- 
fterial,  nud  therefore  only  jnftSficd  when  hcf  a£h  under  Ac 
authority  tiTid  comptilfion  of  thchw:  but,  if  aflicriiFchangcs 
o&e  kind  of  d^th  for  aflofter,  be  then  afts  by  his  own 
authority^  which  extemM  hot  t6  the  commiifion  of  homic^rde/ 
and  befidei,  this  licence  might  occafibn  a  very  grofs  abnfe  of 
his  powcir;    The  king  indeed  may  remit  part  of  a  fcntencc ;" 
asy  in  the  cafe  of  trcfafon,  all  but  the  beheading :  but  this  is 
na  dMmge,  n6  intTodu£lion  of  a  new  punifhment ;  and  in' 
the  cafe  of  felony,  where  the  judgment  is  to  he  hanged^  the 
king  (it  hath  been  faid)  cannot  legally  ordef  even  a  peer  to 
be  beheaded  K    Bttt  this  do£trine  will  be  more  fully  con- 
fideted  in  a  fubfei^ucnt  chapter. 

Again  :  in  fome  cafes  homicide  is  juftifiable,  rather  by 
the  permijlkn^  than  by  the  abfolnte  command^  of  the  law : 
either  for  the  divancement  of  publicy'tf^/Vr,  which  without 
fnch  indcunnification  would  never  be  carried  on  with  proper 
vigour  $  or,  in  fnch  inftances  where  it  is  committed  for  the  « 
preve$itm  of  fomc  atrocious  frime^  which  cannot  otherwifc 
be  avoided* 

2«  HOMICIDES,  committed  for  the  advancement  of  public 
juflieSi  arc;  x.  Where  an  officer,  jn  the  execution  of  his 
offi^ce^  either  in  a  civil  or  criminal  caf^,  kills  a  perfon  that 
atHiutts  and  refi(|»'hmi',  2.  If  an  officer,  or  any  prii^ate 
perfon,  ahdmpts  to  take  a  man  charged  with  felony,  and  is 
refifted ;  and,  in  the  endeavour  to  take  him,  kills  him  ™« 
f  his  is  fimilar  to  the  old  Gothic  conflitutioos,   which 

«  I  Hal.  P.  C.  561.  *  1  Hawk.  P.  Q.      *  3  laft.  51, 112. 
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t»  Dalt.  Jiift.  c.  X50.  71. 

>  FIitfhw.L-ji.  s  UA*  5t.    I  ffil.  '   f  I  Hal.  P.  €.494. 
?.  C.  501. 

T  (Stiernboo]; 


179-  P  u  B  1 1  c  Book  IF* 

(Stiernhook  informs  us  ")  ^^furem^  Ji  aliUt  cap  i  non  foffi' 
[  l8o  ]  ^  occldere  permittunt.*\  3.  lu  cafe  of  a  riot,  or  rebellious 
aflembly,  the  officers^  endes^vouring  tp  difperfe  the  mob  aiA 
juili&able  in  killing  them>  both  at  common  law  *",  and  by  tho 
riotafl,  I  Geo.  I.  c.  5.  4,  Where  the  prifouers  in  a  gaol,v 
or  going  to  gao\j  aiTauIt  the  gaoler  or  officer,  9nd  he  in  bis^ 
defence  kills  any  of  them,  it  is  judifiable,  for  the  (ake  o{ 
prcTcnting  anefcape  p.  5.  If  trefpaflers  in  foreds^parksychafesi. 
or  warrens,  will  not  furrender  themfelves  to  the  keepers^ 
tbey  may  be  flain  ^  by  virtue  of  the  (latute  21  Edvir,  I«  ft^  2^ 
de  malefaBorlhus  in  parcisy  and  3^4  W.  &  M.  c.  I  Of  Buta^ 
in  all  thefe  cafes,  there  muft  be  an  a{^par€nt  neceility  on  the 
officer's  (ide  \  viz>  that  the  party  could  not  be  arrefted  or 
apprehended,  the  riot  could  not  be  fupprefled,  the  prifimert- 
CDuld  not  be  kept  in  hold,  the  deer-flealcrs  could  not  but 
efcape,  unlefs  fuch  dioniicide  were  committed:  othcf^ 
ivlfe,  without  fuch  abfolute  oeceffity,  it  is  not  jtiftifij|ble«s 
d»  If  the  champions  in  a  trial  by  battle  killed  either  of 
them,  the  other,  fuch  homicide  was  juftiiiable,  and  was 
imputed  to  the  juft  judgment  of  God,  who  was  therebjp 
prefumed  to  have  decided  in  favour  of  the  truths, 

.  3.  In  the  next  place,  fuch  homicide  as  is  committed  tot 
the  prevention  of  any  forcible,  and  atrocious  rnW,  is  jufti* 
fiable  by  the  law  of  nature' ;  and  alfo  by  the  law  of  Eng<- 
land,  as  it  flood  fo  early  as  the  time  of  Bradon  %  and  as 
it  is  fince  declared  by  ftatute  24  Hen.  VIIL  c.  5.  If  any 
perfon  attempts  a  robbery  or  murder  of  another,  or  attempts 
to  break  open  a  houfe  in  the  night  time^  (which  extends  alfo 
to  an  attempt  to  burn  itS)  and  llhall  be  killed  in  fuch  at^ 
tempt,  the  flayer  (hall  be  acquitted  and  difcharged.  This 
reaches  not  to  any  crime  unaccompanied  with  force,  as  pick- 
ing of  pockets ;  or  to  the  breaking  open  of  any  houfe  in  the 
day  time  J  unlefs  it  carries  with  it  an  attempt  of  robbery  alfo, 

»  dijureCath*  /.  3.  f.  5.  *  I  Ha^lc.  P.C.  71. 
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So  the  Jewiih  law,  which  puniQied  no  theft  with  death, 
makes  homicide  only  juftifiable,  in  cafe  of  noSIurnal  houfe* 
Jureaking ;  "  if  a  thief  be  found  breaking  up,  and  he  be 
<*  fmitten  that  he  die,  no  blood  (hall  be  (hed  for  him  :  but  C  181  J 
**  if  the  fun  be  rifen  upon  him,  there  fliall  blood  be  (hed  for 
^  him  ;  for  he  (hould  have  made  full  reftitution  "/*  At 
Athens,  if  any  theft  was  committed  by  night,  it  was  lawful 
to  kill  the  criminal,  if  taken  in  the  fa£t^:  and,  by  the 
Roman  law  of  the  twelve  tables,  a  thief  might  be  flain  by 
mght  with  impunity  ;  or  even  by  day,  if  he  armed  him/elf 
with  any  dangerous  weapon  " :  which  amounts  very  nearly  to 
the  fame  as  is  permitted  by  our  own  conftitutions. 

The  Roman  law  alfo  juflifies  homiriHc,  when  committed 
in  defence  of  the  chaftity  either  of  one's  felf  or  relations  ^  i 
and  fo  alfo,  according  to  Selden  *,  ftooti  the  law  in  the  Jcwifli* 
republic.  The  Englifli  law  iikewife  jutlifics  a  woman,  kill- 
ing  one  who  attempt  to  raviih  her* :  and  fo  too  the  hufband 
or  father  may  juftify  killing  a  man,  who  attempts  a  rape 
upon  his  wife  or  daughter ;  but  not  if  he  takes  them  la 
adultery  by  confent,  for  the  one  is  forcible  and  felonious,' 
but  not  the  other  ^  And  I  make  no  doubt  but  the  forcibly 
attempting  a  crime  of  a  dill  more  deteflable  nature,  may  be' 
equally  refifted  by  the  death  of  the  unnatural  aggrefTor.  For 
the  one  uniform  principle  that  runs  through  our  own,  and 
all  other  laws,  feems  to  be  this ;  that  where  a  crime,  in  itfelf 
capital,  is  endeavoured  to  be  committed  by  force,  it  is 
lawful  to  repel  that  force  by  the  death  of  the  party  attempting. 
But  we  mud  not  carry  this  dodrine  to  the  fame  viConary 
length  that  Mr.  Locke  does;  who  holds  %  *^  that  all 
**  manner  of  force  without  right  upon  a  man's  perfon,  putt 
^*  him  in  a  ftate  of  war  with  the  aggreflbr ;  and,  of  confe- 
**.  quence,  that,  being  in  fuch  a  (late  of  war,  he  may  law- 

.«  Esod.xKli  1.  **  d'lty  dimUttndum.'''    {Ff,^%.Z.  i.) 
/^  Potrer   Antt^.  b.  i.  cj^.  *  dt  legih,  Uthrsfor,  I.  4.  c.  3 
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<*  fully  kill  him  tKat  puts  him  under  this  unnatural  reftrjiint." 
llowever juft  this  conclafion  maybe  in  a  ftate  of  uncivilized 
nature,  yet  the  law  of  England,  lite  that  of  every  other 
r  igj  -]  well-regulated  con^munlty,  is  too  tender  of  the  public  peace, 
too  careful  of  the  lives  of  the  fubjefts,  to  adopt  fo  conten- 
tious a  fyftem;  nor  will  fuflPer  with  impunity  any  crime  to 
he prevffUeJ  by  dt^th,  unlisfs  \f\t  fame,  if  committedi  would 
alfo  he  funi/bed  by  death. 

Ik  thefe  inftances  of/i{^^tf3/f  homicide,  it  may  be  obfervcd 
that  the  flayer  is  in  no  kind  of  fault  wbatfoeYcr,  not  even  in 
Ac  ininutcft  degree ;  and^is  therefore  to  be  t6tally  acquitted 
mnd  diFcharged,  with  commendation  rather  than  blame.  But 
that  is  not  quite  the  cafe  in^mn^/rhomicidcf,  thetery  trame 
whereof  imports  fome  fault,  fome  error,  or  omtflion  ;  fo  tri- 
vial howeter,  that  the  law  excufes  it  from  the  guilt  of  fe- 
lony, though  in  ftri£lnefs  it  judges  it  dcferving  of  fome  little 
degree  of  puniihment. 

H.  Excusable  homicide  is  of  two  forts ;  either //r  inform 
itmtum^  by  mifadventure;  or  fe  Jefendendo^  upon  a  priocipje 
of  fclf-prefervation.  Wc  will  firft  fee  wherein  thefe  two  fpe- 
Ciesof  homicide  are  diftinO,  and  then  wherein  they  agree. 

1.  "RouiCVDV.  per  infortunium  or  mfadveniure^  is  where  a 
man,  doing  a  lawful  ad^,  without  any  intention  of  hurt,  un- 
fortunately kills  another:  as  where  a  man  is  at  work  with  a 
hatchet,  and  the  head  thereof  flies  oiF  and  kills  a  ftander-by  5 
or  where  a  perfon  qualified  to  keep  a  gun,  is  (hooting  at  a 
mark,  and  undcfignedly  kills  a  man  ^ :  for  th,c  aft  is  la\?r- 
ful,  and  the  eflfeft  is  merely  accidental.  So  where  a  parent 
is  moderately  correfting  his  child,  a  mafter  his  apprentice  or 
fcholar,  or  an  officer  punifliing  a  criminal,  and  happens  to 
occafion  his  death,  it  is  only  mifadventure ;  for  the  a£l  of 
correftion  was  lawful :  but  if  he  exceeds  the  bounds  of  mo- 
deration, either  in  tlie  manner,  the  inftrument,  or  the  quan,- 

» 
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tity  of  panifliment,  and  death  cnfaes,  It  is  manllauglitet  at 

leafty  and  it\  fome  cafes  (according  to  the  circumftances^ 

murder  * ;  for  the  a£t  of  immaderate  corrcftion  is  unlawful. 

Thus  by  an  cdi£t  of  the  emperor  Conft  an  tine  %   when  the  f  183  J 

rigour  of  the  Roman  law  with  regard  to  fliives  began  to  relax 

and  foften,  a  mafler  was  allowed  to  chailife  his  flave  with 

rods  and  imprifonment,  and,  if  death  ^accidentally  enfued^ 

he  was  guilty  of  no  crime :  but  if  he  (Iruck  him  with  a  club 

or  a  (tone,  and  thereby  occaConed  his  death  ;  or  if  in  any 

other  yet  grofler  manner  •*  immoderate  /uo  jure  utatur^  tune 

**  reus  bomicidii  fttV  . 

1}UT^  to'pcoceed.  A  tl|t  or  toumament,  the  mantel  dir 
verfion  of  our  ^ncpfXQr%,;W^  hawev<;r  an  uolawful  zfkf^  gnif 
fo..are  bo;](iQg  and  fwQrdplaying,  ,the  fucccieding  amvfemeot 
of  their  poftcrity  :  and  therefore  if  a  Igni^tit.in  tJbQ  ioxrr^ 
cafei  or  a  gladiator  in  the;  latter,  be  killed,  fuch  klUing  i^ 
felony  of  manilaughter.  fiut,  if  t^e  king.oommand,  or  pex^ 
mit  fuch  diverfion,  it  is  faid  to  be  only  mifadveuture ;  for 
then  the  aft  is  lawful  s.  In  like  manner  as,  by  the  laws  both 
of  Athens  and  Rome,,  he  who  killed  another  in  the  paftcra* 
ttum^  or  public  games,  authorized  or  permitted  Jby  the  ftate^ 
was  not  held  to  be  guilty  of  homicide  ^'.  I^ikcwife  to  whip 
another's  hprfe,  whereby  he  runs  over  a  child  and  kills  jiim^ 
is  held  to  be  accidental  in  the  rider,  for  he  has  done  nothing 
pnla^o^ful ;  but  manilaughter  in  the  perfon  who  whipp^ed  him, 
for  the  net  was  a  trefpafs,  nnd  at  beft  a  piece  of  idlenefs» 
of  ijievirably  dangerous  confcqucnce  *•  And  in  general,  if 
death  enfucs  in  confequence  of  an  idle,  dangerous^  and  un* 
lawfu]l  fport,as  (hooting  or  cafting  (lones  in  a  town,  or  tlic 
barl|arDUS  diver Qop  of  cock- throwing,  in  thefe  and  fimilar 
cafc^i  the  flayer  is  guilty  of  manflaughtcr,  and  not  miCad ven- 
tre only,  for  thefe  are  unlawful  afls  \ 

« 

*  %»  Homicide  in  felf-d^enc^^  or  fi  defendendo^  upon  a  Tud* 
den  affray,  is  alfo  eaicafable  rather  than  juftifiabk,  by  the 

•-  I  ftal,  P.  C.  473>  474*  *  Hauk.  P.  C.  73. 
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IngHfli  law*    This  (ptcicB  of  fcJf-dcfcnrt  muft  be  dHKci- 
guifhed  from  that  juft  now  mentioned,  as  calculated  to  hin* 
der  die  perpetration  of  a  capital  crime  ;   which  is  not  only 
C  >'4  ]  a  matter  of  excufe,  but  of  juftification.  But  the  felf-dcfence, 
ifcrhich  we  arc  now  fpeaking  of,  is  that  whereby  a  rfian  may 
proted  himfclf  from  an  afl'aulr,  br  the  like,  in  the  courfe  of 
H  fudden  brawl  or  quarrel,  by  killing  him  who  aiTaults  him. 
And  this  is  what  the  law  exprefles  by  the  word  chatice-medleyi 
tnr  (as  fome  rather  choofe  to  wrjte  it)  chaud-medUy  ;   the  for-^ 
fner  of  which  in  it's  ctyrfi^logy  (Ignifics  a  cafual  affray  ;  the 
latter  an  affray  in  the  heat  of  bidod  or  paflion  ;  both  of  them 
«if  pretty  mach  the  fame  import ;  but  the  former  is  in  com- 
mon fpeech  too  often  erroneoufly  applied  to  any  manner  of 
bomicide  by  mifadventure  }  whereas  it  appears  by  the  ftatute 
di^'Hen.VIIL  c.  5.  and  our  antient  books*,  that  it  is  pro- 
perly applied  to  fuch  killing  as  happens  in  feif- defence  iipod 
a  fudden  rencounter  "*.     This  right  of  natural  defence  doe^i 
tiot  imply  a  right  of  attacking  :  for,  inftead  of  attacking  on« 
another  for  injuries  paft  or  impending,  men  need  only  have: 
tecourfe  to  the  proper  tribunals  of  juftice.     They  cannot 
therefore  legally  exercifc  this  right  of  preventive  defence,  but. 
iii  fudden  and  violent  cafes  when  certain  and  immediate 
fufFering  would  be  the  confequence  of  waiting  for  the  affift- 
•ncc  of  the  law.  Wherefore,  to  excufe  homicide  by  the  plea 
of  ftlf-dcfencc,  it  muft  appear  that  the  flayer  had  no  Other 
poQible  (or,  at  leaft,  probable)  means  of  efcapitfg  from  ht& 
aflaiiant. 

It  is  frequently  difficult  to  diftingoiih  this  (pecies  6f  ho^ 
fnkide  (upon  chance-medley  in  felf-dcfence)  from  that  of  man- 
flaughter,  in  the  proper,  legal  fenfe  of  the  word  \  But  the 
true  criterion  between  them  fecms  to  be  this  ;  when  both 
parties  are  adually  combating  at  the  time  when  the  mortal 
ftrok?  is  given,  the  flayer  i^then  guilty  of  maoffaugbter ;  but 
if  the  Jlayer  hath  not  begun  to  fight,  or.  (having  begun)  en- 
deavours to  decline  any  farther  ftruggle,  and  afterwards, 

'  Staunf.  p.  C.  16.  ■  3  ^nft'  55*' 

•.J  Inlt.  55.  57,    Foft.  175^  »76. 


iCh.  14*  Wrong's.  ^iB^ 

l)ejng  dofetf  pttScd  by  his  antagonift,  kills  him  to  avoid  ha 
own  defirudlion,  this  is  homicide  excufable  by  felf-defexice  \ 
For  which  reafon  the  law  requires,  that  the  perfon,  who  kills 
another  in  his  own  defence,  (hould  have  retreated  as  far  as  he 
conveniently  or  fafciy  can,  to  avoid  the  violence  of  the  aflaoltp  r  |g^  | 
before  he  turns  upon  his  afTailant ;  and  that,  not  fi£litiouflyj  or 
in  order  to  watch  his  opportunity,  but  from  a  re^l  tenderneft 
of  ihcdding  his  brother's  blood.  And  though  it  may  be 
cowardice,  in  time  of  war  between  two  independent  nations^ 
to  flee  from  an  enemy  i  yet  between  two  fellow-fuhjecls  the 
law  countenances  no  fuch  point  of  honour  :  becaufe  the  king 
and  his  courts  are  the  vindices  injurlaruviy  and  will  give  to  the 
party  wronged  all  the  fatisfa£lion  he  dci>rves  p.  In  this  the 
civil*  law  alfb  agrees  with  ours,  or  perhaps  goes  rather  far- 
ther \ ,  **  qui .  cum  aliter  tueri  fe  non  pojfunt^  damm  adpam 
**  dederlnt^  intioxii  funf^J*  The  party  ,aflaul ted  mud  there- 
fore flee  as  far  as  he  conveniently  can,  either  by  reafon 
of  fome  wall,  ditch,  or  other  impediment ;  or  as  far  as 
the  fiercenefs  of  the  aflault  will  permit  him ' :  for  it  may 
be  fo  fierce  as  not  to  allow  him  to  yield  a  ftep,  without 
manifefl  danger  of  his  life,  or  enormous  bodily  harm  \  and 
then  in  his  defence  he  may  kill  his  aflaiUnt  inftantly.  And 
this  is  the  do£irine  of  univerfal  juftice ',  as  well  as  of  the 
municipal  law. 

And,  a$  the  manner  of  the  defence,  fo  is  alfo  the  time  to 
Be  confidered  :  for  i£  the  perfon  aflaulted  does  not  fall  upon 
the  aggrcflbr  till  the  aflfray  is  over,  or  when  he  is  running 
away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  felf-defence,  will  the  law  permit  a  man  to  fcreen 
bimfelf  from  the  guilt  of  deliberate  murder  :  for  if  two  per- 
fons,  A  and  B,  agree  to  fight  a  duel,  and  A  gives  the  firA 
wfet,  and  B  retreats  as  far  as  he  fafely  can,  and  then  kills  A, 
t^is  is  murder ;  becaufe  of  the  previous  malice  and  concerted 
defign  ^    But  if  A  upon  a  fudden  quarrel  afTaults  B  firA^  and 

•  F'oft.  »97.  '  I  Htl.  P.  C.  483. 
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upon  B's  returning  the  afliult,  A  really  tnd  bona  fide  flees  \ 
and,  being  driyen  to  the  wall,  turns  again  upon  B  andkiUs  him  i 
this  may  be  fe  defendendo  according  to  fome  of  our  writers" : 
I  IflO  J  though  others*  have  thought  this  opinion  too  fayourable; 
inafmuch  as  the  neceffity,  to  which  he  is  at  laft  reduced, 
originally  arofe  from  his  own  fault.  Under  this  excufe,  of 
fclf-dcfcnce,  the  principal  civil  and  natural  relations  are  com- 
prehended }  therefore  mailer  and  fervant,  parent  and  child, 
hufband  and  wife,  killing  an  affailant  in  the  neceflary  de- 
fence of  each  other  refpeftively,  are  excufcd ;  the  a£l  of  the 
relation  affifting  being  conftrued  the  fame  as  the  aft  of  the 
party  himfclf  *. 

There  i«  dne  fpecies  of  homicide  fe  defeudendoy  where 
the  party  ilaki  is  equally  mnocent  as  he  who  occafions  hi9 
death :  and  yet  this  homicide  is  alfo  ezcufable  from  the  great 
univcrfal  principle  of  felf-prefervation,  which  prompts  every 
man  to  fave  his  own  life  preferable  to  that  of  another,  where 
one  of  them  muft  inevitably  perifli.  As,  among  others,  in 
that  cafe  mentioned  by  lord  Bacon  /,  where  two  perfons, 
being  (hipwrecked,  and  getting  on  the  fame  plank,  but  find- 
ing it  not  able  to  fave  them  both,  orfe  of  them  thrufts  the 
other  from  it,  whereby  he  is  drowned.  He  who  thus  prefervcs 
his  own  life  at  the  expcnfe  of  another  man's,  is  cxcufablc 
through  unavoidable  neceffity,  and  the  principle  of  felf- de- 
fence ;  fincc  their  both  remaining  on  the  fame  weak  plank  is 
a  mutual,  though  innocent,  attempt  upon,  and  an  endanger* 
ing  of,  each  other's  life. 

Let  us  next  take  a  view  of  thofe  circumftanccs  wherein- 
thcfe  two  fpecies  of  homicide,  by  mifadventure  and  felf*. 
defence,  agree  -,  and  thofe  arc  in  their  Uame  and  puniflimenn 
For  the  law  fets  fo  high  a  value  upon  the  life  of  a  man,  that 
it  always  intends  fame  mifbehaviour  in  the  perfon  who  takes 
it  away,  unlefs  by  the  command  or  exprefs  permiffion  of  the 
law.  In  the  cafe  of  mifadventure,  it  prefumes  negligence,  or 
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at  kaft  a  want  of  (uflkient  caution  in  him  \i»ho  was  fo  on* 
fortunate  at  to  commit  it  1  who  therefore  is  not  altogether 
faultlefg  *•  And  as  to  the  necclTHj  which  ezcufes  a  man  who 
kills  aootheryi  difendnukf  lord  Bacon*  emitles  itmceffkascuU  [  1^7  ] 
pMlii,  and  thereby  diftinguiflies  it  from  the  former  neceflky 
of  killing  a  thief  or  a  malcfa£kor.  iFor  die  law  intends  that 
the  quarrel  or  aflault  arpfe  from  fome  unknown  wrongs  ot 
fome  provocation,  either  in  word  or  deed :  and  (incein  quar^ 
Tcls  both  parties  may  be,  and  ufually  are,  in  fonie  fadlt;  and 
it  fcarce  can  be  tried  who  was  originally  in  the  wrong ;  the 
law  will  not  hold  the  fur? i?or  entirely  guiltlefs.  But  it  is' 
clcar^  in  the  other  cafCi  that  where  I  Idll  a  thief  that  breaks 
into  my  houfe,  the  original  default  can  never  be  upon  my 
fide*  The  law  befides  may  have  a  farther  view,  to  make  the 
crime  of  homicide  more  odiousi  and  to  cauti6n  men  how 
they  venture  to  kill  .another  upon  their  own  privasc  judg« 
ment;  by  ordaining,  that  he  who  flays  his  neighbour,  with- 
out an  exprefs  warrant  from  the  law  fo  to  do,  fliall  in  no 
.cafe  be  abfolutely  free  from  guilt* 

NoE  is  the  law  of  England  Angular  In  this  refpe£l»  l^veii 
the  flaughter  of  enemies  required  a  folemn  purgation  among 
the  Jews)  which  implies  that  the  death  of  a  man,  howevet 
it  happens,  will  leave  fome  ftatn  behind  it.  And  the  mo- 
faical  law  ^  appointed  ceruin  cities  of  refuge  for  him  *^  who  * 
*<  killed  his  neighbour  unawares :  as  if  a  man  goeth  into 
**  the  wood  with  his  neighbour  to  hew  wood,  and  his  hand 
'*<  fetcheth  a  (broke  with  the  ax  to  cut  down  a  trce»  and  the 
**  head  flippeth  from  the  helve,  and  lighteth  upon  his  neigh* 
**  hour  that  he  die,  he  fliall  flee  unto  one  of  thefe  cities 
^<  and  lives'*  But  it  feems  he  was  not  held  wholly  blamelefs, 
any  more  than  in  the  EngliQi  law ;  fince  the  avenger  of  blood 
might  flay  him  before  he  reached  his  afylum,  of  if  he  after- 
wards (lirred  out  of  it  till  the  death  of  the  high  pried^  In  the 
imperial  law  likewife  ^  cafual  homicide  was  excufed,  by  the 
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kiMgetice  oTthe^mpcroffigiicd  wi&his  ownGfgn  naitfBaly 
«  ^*'  kdtMatiani'prmdpis  t'^  otherwife'tkcdaithofa  oaan^  hom^ 
tttx  committed^  was  in  feme  degree  puniOiable.  Aouyngtht 
Oreeka  ^  lionii43ide  by  mitfbrtune  was  txpiated  \ff  v^^laotaiy 
['  188  ]  baniibment  for  a  year  ^.  In  Saxony  a  fine  is  paid  to  the  kin^ 
dred  of  the  ilain ;  which  alfo>  among  the  Weftem  Goths»  was 
link  inferior  to  that  of  voluntary  homicide  ^ :  and  in  <  France 
QO.perfou  is  ev.er  abfolved  in  cafes  of  this  nature,  without  a 
jbatgefs  to  the  poor,  and  the  di^rge  of  certain  mafies  for  the 
Xoul,of  the  party  killed* 

\  Thb  penalty  infilled  by  our  laws  is  faid  by  fir  Edwari 
•Coktt  to  have  been  antiendy  no  left  than  death  ^;  which 
Jiowevf r  is  with  reafen  denied  by  later  and  more  accurate 
writers  ^  It  feems  rather  to  hare  confifted  ii),  a  foffeiture^ 
'•feme  fay  ot  all  the  goods  and  cliattek,  others  only  of  part  of 
•ijiiamjby  way  of  fine  or  mfer^giid  ^ :  which  was  ptobably  dK" 
*^»df«d  of,  as  in  France,  in  fks  ufus^  according  to  il^  huk^ane 
tfiiperftitbn  of  the  times,  for  the  benefit  oihii  foul  whd  was 

thus  Suddenly  fent  to  his  account,  with  all  Jiis  imper{e£iion6 
,  on  his  head.  But  that  reafon  having  long  ceafed,  and  the 
;penalty''(efpecially  if  a  totel  forfeituie)  growing  more  fevere 
-than  <ivas  intended,  in  proportion  as  perfonsl  property  ,has. 
'  become  more  confiderabie,  the  delinquent  has  now,  and  has 
.  lud  as  early  as  our  records  will  reach ',  a  pardon  and  writ  of 
.reftttution  of  his  goods  as  a  matt^of  courfe  and  right,  only 

{laying  for  fuing  out  the  fame".  And  indeed  to  prevent  this 
.  expence,  in  cafes  where  the  death  has  notorioufly  happen^ 

by  mifadventure  or  in  felf^-defence,  the  judges  will  ufually 

permit  (if  not.dirc£t)  a  general  verdid  of  acquittal »  {i  )• 

•'*  V\»\<k.it  hti,  tih,  9.  .  i  Stkrnh.  dt  jurt  Goth.  L  3.  r.  4, 
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'INv  l>Ki)oinors'hoiM«ide  is  dn  aA  f£  a  .VQiT  difer^Qt  »a- 
\ittt  tt&fh  the  fottner,  lieing  the  killing  of  a  humic^r/Niturey 
bF  hfty  age  or  <ei»,  '#khm^jtilti|icaidon.ot  e^cafe.    This  piaf 

d6he  ekhor  by  killing  0Ae%  idf^  or  another  man» 


Sel5-murder,  the  pretended  hcroifna,  but  re^lcowarcTicc,  £  X89  J 
of  the  Stoic  philorophers,  who  deftroyed  themfelved  to  avoid 
thofe  ills  which  they   had   aot  the  fortitude  to  end  tire, 
though  the  attempting  it  feems  to  be  countenanced  by  the 
civil  law%  yet  Was  puni(hed  by  the  Athenian  law  with  cut<^ 
iing  off  the  hand^  which  committed  the  defper^te  deed  p. 
And  s^Ifo'the  law  of  England  wifely  and  religioufly  confiders^ 
that  tilo  man  hath  a  power  to  deftroy  life,  but  by  commiffion 
from  Qo'A,  the  author  of  it :  and,  as  the  fuicide  is  guilty  ot 
a  double  ofi^nce;  one  fpiritual^  in  e^aditlg  the  prerogative 
of  the  Almighty^  and  rulhing  into  his  immediate  prefence 
Uncalled  for*-,  the  other  temporal,  againft  the  king,  who  hath 
'  an  intercft  in  the  prefervation  of  all  his  fubjeAs;  the  la\^ 
has  AeMfore  raiiked  this  among  the  higheft  crimes,  making 
it  a  peculiar  fpecies  of  felony,  a  felony  committed  on  one*8 
felf.     And  this  admits  of  accefTories  before  the  fa£l,  as  well 
a^  other  felonies ;  for  if  one  perfuades  another  to  kill  himfelf, 
and  he  does  fo,  the  advifibr  is  guilty  of  murder^.     A/elo  di 
fe  therefore  is  he  that  deliberately  puts  an  end  to  his  owi^ 
cxiften<^e,  or  romnrits  any  unlawful  malicious  aA,  the  con* 
fequence  of  which  is  his  own  death :  as  if  attempting  to  kill 
another^  he  runs  upon  his  antagoniil's  fword :  or,  (liooting 
at  another,  the  gun  burfts  and  kills  himfelf^    The  party 
muft  be'of  years  of  difcretion,  and  in  his  ienfes,  elfe  it  is  no 
crime.    But  this  eptcofe  ought  not  to  be  fttained  to  ths^t 
length,  to  which  qyr  coroner's  juries  are  apt  to  carry  it,  v/z. 
s  that  tke  very  ad  of  fuicide  is  an  evidence  of  iiifanity  \,  as  if 
every  man,  who  afls  contrary  to  reafon,  had  no  reafon  at  all  • 

•  **  Si  pU  ImftOatis  Almtf  ««         '  I'ott.  Antiq.  b.  i.  c.  s6. 
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MMj^  j»  veH4i9  Kbe  f<tf-9n|i^(^imw  The  }a#r  .very  xfitipnaUy 
judges,  tkit^vtrf  BieliUMtMlf  #r  b9|HNJipnflnac.&-4oe$4if>^ 
dqmvc  a  man^  of  dit^c^aeity  cif4ifcfniif|g  igigbt  ivotfi  ynwg/f 
which  is  neceflary,  as  was  obfsnrcd  in  a  former*  chapter  <*,  to 
[  X90  J  form  a  legal  excufe.  And  therefore  if  a  real  lunatic  kills 
himfelf  in  a  lucid  interval^  he  is  Si/ek  defi  as  much  as  smo- 
ther man  •« 

'1.  ' 

JBuT  now  the  queftion  feltows^  what  puniQiment  can 
human  faws  inflcfl  on  one  who  has  withdrawn  himfelf  fvom 
their  reach  ?  They  can  only  a£l  upon  what  he  has  le£t^ 
behind  him,  his  reputation  and  fortune :  on  the  former  by 
an  ignominious  burial  in  the  h^hway,  with  a  ftake  driven 
through  his 'body  ;  on  the  latter,  by  a  forfeiture  of  all  his 
goods  and  chattels  to  the  king  :  hoping  that  his  care  for  either 
bis  own  reputation,  or  the  welfare  of  his  famiiy^,  would  be 
foQie  motive  to  rellrain  him  from  fo  defperate  and  wicked 
an  a£t«  And  it  is  obfervable,  that  this  forfeiture  has  reUtlon 
to  the  time  of  the  aA  done  in  the  felon's'Iifetime,  which  was 
the  caufc  of  his  death.  As  if  hufband  and  wife  be'  poftcflea 
jointly  of  a  term  of  years  in  land,  and  the  hufband  drowns 
himfelf  1;  the  land  (liallbe  forfeited  to'thc'king,  and  !he  wife 
ihall  not  have  it  by  furvivorfliip. '  For  by  the  %&.  of  cafting 
himfelf  into  the  water  he  forfeits  the  term  ;  which  gWes  a 
title  to  the  king,  prior  to  the  wife's  title  by  furvivorfcip, 
which  could  not  accrue  till  the  ihftant  of  her  huffiat)V)\ 
deaths  And  though  it  muft  be  owned  thai  the  letter  of  tftfc 
law  herein  borders  a  little  upon  feverity,  yet  it  is  fome  all^ 
viation  that  the  power  of  mrtigatibn  is  left  In  the  breait  of 
the  fovereign,  who  upon  this  (as  on  aH  other  occafionsjr^s 
remind^  by  the  oath  of  his  office  to  execute  jud^entik 

The  other  fpectes  of  criminai'hontitfde  H  that  ^  idHii^ 
another ''inaii.  But  in  tMs  there  'are^-idra  degrce^ief  gujit^ 
which  divide  thc  ofience  Into  manjlaugluer  and  yinrdmr.  The 

f  S«e  fiif .  ^4.  •  X  HiL  P.  C.  4Mb.        .      y  f tacb.  U  x(6« 
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Ii^s  been  mcideittally  menttooeil  in  ^  prtceiihg  «rtkle»y  tad 
pfrncipally confifts  in  thb^  that  m«fiflMgfaC€?  (wben.v^nn* 
tary)  arifes  from  the  fudden  teat  of  the  paffiooSf  mimkr 
from  the  wickednefs  of  the  btatft. 

»         « 

I.  Manslaughter  40  therefore  thaa  deEaed\  t^  un^  [  191  ] 
lawful  killing  of  another>  without  malice  either  cijprc(%  0|r 
implied:  which  may  be  either  voluntarily,  upon  a  fuddea 
heat ;  or  involuntarily,  but  In  the  eommiffion  of  fome  un- 
lawful a£b.  Thefe  were  called  in  the  Gothic  cooftitutions 
^^  Hmtcidia  vufgiiria  ;.  quae  aut  cafu\  aut  tttam  fponte  €Cmmit^ 
'*  ttintury  ffd  infuhihtwo  quodatn  iracufidiat  colore  et  impetu  ^♦** 
AikH  iience  it  foHowe,  thu  in  manflaitghtor  thpre  can.  be  no 
tccefiartes  before  the  fzCti  beeaitie  it  awft  be  done  nritboUt 
prenvedtlatioA^  -  . 

\ 

A^s  ,to  the  nrft,  or  voluntary  brancli :  If  upon  a  fudde'n 
quarrel  two  perfons  fight,  and  one  of  them  kills  the  other, 
this  Is  manllaughter :  and  fo  it  is,  if  they  upon  fuch  aii  bcca- 
lion  go  put  and  fight  in  a  field  ;  for  this  is  one  continued  aft 
of  paJiOa  ':  and  the  law  pays  that  regard  tq  human  frailty, 
as  not  to  put  a  haAy  and  deliberate  a£k  upon  the  fame  footing 
with  regard  to  guilt.  So  alfo  if  a  man  be  greatly  provoked, 
as  bj  puUiiig  his  nofe,  or  other  great  indignity,  ind  imme* 
diately  kills  the  aggrefToc,  though  this  is  not  excufable  fe  de^ 
findendQj  Gnce  there  i$  no  abfolute  neceflity  for  doing  it  to 
^pceferve  himfelf ;  yet  neither  is  it  murder,  for  there  is  no 
previous  maUce ;  but  it  is  manllaughter  ^  But  In  this,  ^nd 
in 'every  oUier  cafe  of  homicide,  upon  provocafion,  if  there 
be  a  fufficient  cpoUng-time  for  pafTion  to  tubfide  and  reafon 
tp  intcrpofc,  and  the  pcrfon  fo  provoked  afterwards  kills-the 
other,  this  is  deliberate  revenge  and'  not  heat  of  blood,  and 
accordingly  amounts  to  murder  '.  So  if  a  man  takes  another 
in  tbk  a£k  of  adultery  with  his  wlfe^  and  kiHs  him  dire^My 
upon  C»  fpqt  V  though  this  was  allov^d  by  th«  laws  of 

•  I  Hii.  P.  C.  4&6-  •  3^  Kelyvg- tss. 

^  Stiem.  dtjuri  Goth,  L  3*  ^ •  4«  *  Foft.  296. 
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Solon  %  as  likewiA  by  .the  Rom»h  civil  law,  (if  the  adulterer 
vas  found  in  the  hulband's*ow'n  h<mfe  ^,)  and  alfo  among  the 
smtfent  G6ths  *^  i  yet  in  England  it  is  not  abfolutely  ranked  in 
fheclafi  of  jmftifiahle  homicide,  as  hi  cafe  of  a  forcible  rape^  ^ 
L  '9^  J  but  it  is  manflaughter  ^. .  It  is  however  the  loweft  degree  of 
it ;  and  therefore  in  fuch  a  cafe  the  court  dircfled  the  burn- 
ing  in  the  hand  to  be  gently  infli£lcd,  becaofc  there  c6ul4 
not  be  a  greater  provocation".  Manflaughter  therefore  on  % 
/tidden  provocation  differs  from  excufable  homicide  fe  drfedr 
4end<i  in  this :  that  In  one  cafe  there  i^  an  apparent  neceflky,- 
for  felf-prefervation,  to  kill  the  aggrefTor  \  in  the  other  no 
seceflityat  all,  being  only  a  fuddeq  adi  of  revenge, 

Tre  fecond  branch,  or  iffv^funtary  RDinflau^ter,  diffisr^ 

alfoirom  homicide  exeuf able  by  mifadventnre,  in  this ;  that 

mifadventure  always  happens  in  confequence  of  a  Ja^fni  ad, 

bat  this  fpecies  of  manflaughter  in  confequence  of  an  i^pbwfiil 

one.  As  if  two  perfons  play  at  fword  and  buckler,  unlefs  by 

the  king's  command,  and  one  of  them  kills  the  other ;  this  is 

manflaughter,  becaufe  the  original  a£k  was  unlawful^  but  it  is 

not  murder,  for  the  one  had  no  intent  to  do  the  other  any 

perfonal  mifchief  ^    So  where  a  perfon  does  an  ad,  lawfu) 

in  xtfelf,  but  in  ^n  unlawful  manner,  and  without  due  caution 

and.circumfpc£tion:  as  when  a,  workman  flings  down  a  ftone 

or  piece  of  timber  into  the  ftreet,  and  kills  a  man ;  this  may  be 

cither  mifadventure,  manflaughter,  or  murder,  according  to 

the  circumftances  under  which  the  original  aft  was  done  :  if 

it  were  in  a  country  village,  where  few  paflengcrs  are,  and  he 

call&ovt  to  all  people  to  h^ve  a  care,  it  is  mifadventure  onlyi 

but  if  it  were  in  London,  or  other  populous  town^  where 

people  arc  continually  pafling,  it  is  manflaughtei*,  though  he 

givesf  loud  Nvaxniiig  f ;  and  murder^  if  he  knows  of  their  paflf* 

ing,  and  gives  Jio  warning  at  all^  for  then  it  is  malice  againft 

aU  mankind**.    An4,  in  general,  when  an  involuntary  kill. 


.» f/;4^.  5.24.  ^       '3x^^4.56. 

«  Stiernh.  Jejure  Goib.  /.  3.  f.  ».  •  Kcl.  40. 

*  I  HaJ.  P.  C.  4Sa.  ^3  laft*  57i 
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ing  happens  in  confcquence  of  an  unlawful  ^Gt^  \t  will  be 

either  murder  or  manflaughfer  *  accoM! Ag  to  the  iHature  of  the 

ad;  which  occafioned  it.   If  it  be  in  profbcution  of  a  felonioujp 

intent,  or  in  It's  confequences  naturally  tended  to  blgodihetf)  f  193  1 

It  will  be  murder ;  but  if  no  more  was  intended  than  a  ttvsit 

civil  trcfpafsj  it  wilt  onljr  amount  to  maniiaughteri*  ' 

(    Nfix-T^  as  to  the  panj/hmsnt  of  this  degree  of  homicidp*i 
the  etime  of  manflaaf^ter  amounts  to  felony,  hot  wiihiaud^      v 
%etiefit  of  ckrgy  V  and  the  offender  ihall  be  burnt  in* the 
liMidy  and  forfeit  all  his  goods  and  cbafibels  ( a).  .     .  t 


But  there  is  one  fpecies  of  manflaughter,  which  is  puni^ 
.ai  as  murder,  the  benefit  of  clergy  being  tak^n  away  f^oqci 
itbyiftatute:;  nmntly^  the  offence  of  mortaUy  y?/}^^i;^  (inQ- 
XhtTf  though  dipe  upOfi*  fudden  pfOToc^tifiiK  Ear  by  fta^p^ 
1  Jac»  I.e.  8«  when  one  ^iifts  or  ftabs  ao^theri  not  i^cp 
iiaving  a  weapon  d^rawn,  or  who  hiath  not  t]i^n  fi^ft  ft"<;kf^ 
^die  pa;Kty  ftabbing,  fo  that  he  4i^9  theoeof  wi^in  Gx  mog^it^s 
>;iftcr,  the  offender  ihall  not  havetbQ  hepefit  9f  .c^^^gy*  f^ou^ 
Jie  did  k  not  of  maltce  aforoihoua^t*  Thi^  flat^te  wa&  q^a4r 
on  acoount  of  the  freqwot  qqarssls  and.  itabbings  .wi(K  ^ffi^ 
daggers,  between  the  Scotch  and  the  Englifli,  at  the  accef- 
Hon  of  James  the  firftS  ^ndi  beiilgtbereiiMe  ofi^a  temp^hary 
nature,  ought  to  hare  expiired  wfth  thli  (miltefailsf  %rhieb  k 
meant  to  remedy.  For,  in  poitit  of 'fdlid  and  fubftantial 
iuftice,  it  cannot  be  faid'that  thehnode  of  killi^;  Whether 

1  OurftatnUlavvbasfevereljr^niinaH-      than  the  a£t  allowi,  and  any  pairenger 
verted  on  ont  fpecies  of  criminal  negll-  '*'  ihall  theh'  beMroWlJIedy'fiieh  iMtennan 
genctf,  whereby  the  iltatb  of  •nftiii  b  « •<»■  g>llty*(acc^diMiiHf|^|w,,^Mt>pf 
«X9*6Qicd.   For4iy.te«t«|ioG/BikiI«.f  Mqtfjf^,  aa^  M!>Jft  ^W^Pfifli^  * 
.c.  ^^^if  any.waWoiMMibeljfaaGrawcf-.      feJop.  '        *•     *L  t 

end  aad  Wind  for  rcceivca'  mto"  bis  boat       ** )  Fofte'r.  '^58.'  4  fftwlt  ttxf.  84, 
or  bargea  greater  nuibtr  ^  ^iMi  i '  t  <'<»  i  U4«Bjif«l3«V^    'U';    h  ^ 

:  — '  '1'   ,1*  I.  .1  mA  I.  .1    |iii<i<>M?  h.«iri   ni  i^ 

•  (2)  By  the  1 9  <Jcq: Hf; ^: 'H- Wfea«  ot* burning  in  the l!liAd» 
the  court  may>tF  tfaey'd)thk\it/iinpoft«ttM>denitepscun(aiyfiij?, 
and  this. fine  fhall  hifve*  the  fame  legal  effed.(«iiid  eoofc^ueuces  at 
burning  in  the  hand.  »   .    '   •       •,   .  ^     • 


1>7.  ftabj^A  ftwigMpgk  joc  {hfMkig,  cm  aithtf  exteiiiMieoir  ^ 
eojunce  tlie^  g\)ilt. :  uokis  whrns*  sii^m  the  cafe  of  polf^oiiigv "" 
It  4;«riicA  with  it  an  iotemal  evidence  of  cool  and  deliberate  ^ 
inajke*  But  jthc  benigokf  of  the  law  latb  c^nftroed  Ac  fta#'  T 
tute  fo  favourably  4n  bcbalf  of  lit^iulgea»  aod  fo  ftridlyVten 
agabft  hin)»  that  the  offcscc  o£  ftabbiag  now  ftand^  aimoft 
iqran  the-fame  footing, as  it  did  atthe  conimonkw'.-Tbuti 
(not  to  repeat  the  cafes  before*nientiohed,  of  (tabbing  an  adjujr 
tefeft*  tlTr*  which  ate  barely  manflaughter,  as  at  commoa 
law,)  in  the  conftriDdion  of  this  ftatutfc  it  hath  been  doubted^ 
whether,  if  the  deccafed  had  ftiruck  at  all  before  the  mortal  , 
bkw  gJren,  this  docs  not  take'it  oat  of  the  ftatutci  though  in  . 
the  preceding  quarrel  the  ftabber  Jiaa  given  the  firft  Blow  j 
and  ?t  feems  to  be  the  better  opinion,  that  tlils  is  riot  Ss^ithin 
the  ftatute*.  Alfo  It  bath  been  refolvfed,  that  the  IcilUng  a  rnan 
C  F94  ]  by"difpwlng  a  hammci*or'othcf  blunt  ^veapofi' is  riot  wichm  , 
the*  ftfttut^ ;  and  whether  a  (hot  witli  a  plftol  be  fo  or  not,  \s 
do|tbted*.     But  if  the  party  il^in  had  a  cudgel  in  his  Kand,   ' 
or  had  thrown  a  pot  or  a  bottle,  or  dilbharged  apfftol  af  ihe  ' 
patty  ftflbbing,  tiib  is  a  fuffieitiit  hairing  a  weapon  ^Mfh'bh  * 
his  fide  within  the  wofds  of  Che  ftot ate ^  :.  j  . 


ft.  WE^aife  jpoci  t»  conGder  the  crime  of  deHbciato -apl 
wi^al  iwynfaTjs  fi  f  rifiie  at  whkh  human  nature  iWts»  and 
vliiebii.  J^  bftlicfe  pnoiflied  zlmad  nniverfally  throarghout  the 
Worl4  wik  dt^y  The  wocds  of  the  aiofatcal  kw  (oter au4 
abq^VB thegsMml  ptoecpt  to  Noah^  that  *«  whofo  Aeddedv 
^'  jmpfs.bk^i  by  man  ftaU  Ua  blood  be  ihed")  ate  verf 
tapbati^ifi  froUbtting  die  pardonof  notderertS  **Mor(- 
^  over  ye  fliail  take  no  fati^faAion  for  the  life  of.  a  mur-^ 
f^  deier^  wbo  iaftfllty  of  death*  but  he  &all  iurely  be  put  to* 
P  death ».  lor  the  kmi  cannot  ha  ^eanfed.of  the  blood  that* 
« ia  jMd  tbcuili,  bnt  by  the  blood  of  him  that  ihedlt." 
And  therefore  our  bw  bja^t^ft^^^ppt  qwur{f  qC  pcofecu^Son^ 
(that  by  appea)»  of  whi^di'  hcrQilt^f)  wlMreis  the  king  hir|i4 

«  foa.  199,  300.  •  f  tUmk.  p.  Ci,f7..  . 

•  F«ft.30i.    J  BftwJL  P.  C.  77f  >  Cep.  i».  $,  .  ..,    ^^     ,.  : 

■  I H|LP.  C.  iffOk    ,  <  Numb.  ixaT.  31. 
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fetfi8»(0Bcbidbr4  the  power  of  |HirdotiiiigiiiaiHkr9  fe  tMt^^eX 
ri)0;Uie  of  England  fo  iiicUtfed)  he^odUld  ilbiiiriiUt^  tll^t^^ 
V9lUk  mooarcb  mentioned  bf  Pttftadorf' :  wfaa'thoil||Kt  ' 
pi»ptr  tl>  lenit  the  penakiesipf  tnt»d«r.  m  ili  the  ilobilitf,*^ 
Uir(if^:^£l  with  this  aixogMit  fveamUei  "^^  f^/»  Wivzm  jvrtr^ 
^'  figor€m,pi9dfrMtts^  kffe!*  Eat  iet  us  now  confider  thch-^ 
defifiilion  of  thi$  grea^  offence.    .   * 

The  name  of  murder  (as  a  ftime)  wa^  antiently  i^ppU^d 
only  to  che  fccret  killing  of  atiothec ' ;  (which  the  wor^  nuarda^ 
fignificfi  in  the  Teutonic  language ';)  and  it  was  defivecti'^^  ^- 
**  miciJium  ^uod  uullo  viJenU,  nuUofciente,  clam  perpitratmr,^  ^'%  > 
for  which  the  vill  wherein  it  was  committed,  or  (if  that.were.  . 
tpo  poor)  the  whole  hundred  was  liable  to  a  heavf  am^ i^o^  r  iqf  ^ 
nierit  y  which  amercepient  itfelf  was  alfo  denominated  mur^- 

drum\  .  T|ii§  i|ra$*  ^n  anticnt  ufagc  a^Wig,  the  Gm^A.^  i 
Sweden  and  jDepmark  *,   who  .fuppofed  the  neightsoMrji^od^^i^ 
un%fo  |h?y,pjrod<»ced  the  n^rdecexs  to  have  peq>9tratc4ert( 
lead  nopnii^cd  at  the  mnrder  ' :  andf  according  to  hn&tat^  ^ 
nraUnlrodiiced  into  tbie  kingdoiD  bj^  kshg  Csmiktej^to  pnetaitt^^ 
his  oouiiitrymen  the  Danea  fronir  be!ing  pcuril]^  ^ntfdeve^  By ' 
the  Englifli  \  and  was  afterwards  continued  by  William  the 
cotfqveiDTy  fdr  tke  libe  fecurity  toliis  K^ti  Nbt%)Ms  *-}  And 
di«wfete'i^  upmiB^fition)vad,it  tppMrtd^thal'tll^i^ 
foMdA9inwMan^Eti^ilhman^  (ihe'^fifntm 
wa»..dei»08iiiiaied  m^irfctti^^^)  Idw  country ItfMis^td'fii^l^^*'^ 
becti  ^cufed^Aom  >this  buithen;    Butv'  tkts<d(ilMMc^(^2)1^ '  ^ 
totally  ahfliihied  by  ftaliitc>i(4  Edtn^.  ill;  »  4;  wW3iitiafl^ift»#  "'' 
(aa  iS'Ol^crTedTbyStaimibnla'^)  4cAlein}iifd<lrte  i^Uk^lshSA'^^ 

-  '  £.  ti'^. -b.  \.  C.  3.  '^  ^^tur  murdre  U  /r«V'  &  tV  articles  of  . 

•  fM.  4r  stkcih  u  u :  r.  lii. . .  i  ' ' «  HwHihuie;  V^  imMi^ih^xA'^Xtiti 


**  ffTMi^ri  rr//«ip«r4r//*  which  if  ^  /.  3.  fr.  »•  r^ji^.  ;    .1  i 

thus  traiiflattd4n'F!et«,  /.  if.  c.  18*.  j  4.  *  j^  H^^-^P:  ^'t^^Y'  3 

•/;^9i^Mn9fi(<iinin/rtfri«^^fi4il}e  words  f  P«  C.  /.  i.  ^.  10. 
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th^  maimert  witboiU  regarding  whether  the  part  j  iUio  m99 
killed  opeoly  or  feere^ly,  or  whether  he  was  of  £i4;li(h  or  fyr 
fctgn  extra&ioQ*' 

MtruDER  U  therefore  now  thus  defined,  or  rather  de* 
fcrlbcd,  by  flr  Edward  Coke*  •,  **  when  a  perfon,  of  found 
^*  memory  and  difci^etioti,  unlawfully  killeth  any  reafonab^e 
i^.  creature  in  being,  and  under  the  king's  peace,  with  malice 
<«  aforethought,  cither  cxprcfs  or  implied.'*  The  beft  way 
of  examining  the  nature  of  this  crime  will  be  by  confidethq^ 
(he  feveral  branches  of  this  definition. 

First,  it  muft  be  committed  by  a  per/on  of  found  memQry 
and  difcr€tion  ;  for  lunatics  or  infapts,  a^  was  formerly  ob* 
ferved,  are  incapable  of  committing  any  crime :  unlefs  in  fuch 
cafes  where  they  fliew  a  confcioufnefs  of  doing  wrong,  and  o£ 
t^uirfe  a  difcrecion^  or  difcernment,  between  good  and  evil. 

NczT,  it  happens  when  a  perfon  ^f  fudk  (oBtd  diferetsMl 

utdwiirfalff  kiUeth^    The  oniawfoliiefs  arifes  from  the  kiltifg 

r  196  ]  without  warrant  or  excufe ;  and  there  muft  atfo  be.att  t&«nri 

killing  to  conftitttte  murder  :  for  a  bate  afiault,  with  intent 

Cd  kill}  .is  only  a  great  mifdemefaor,  though  formerly  it  WA» 

iielfd  tp  he- murder ^    The  killing  may  be  by  poifonmg^ 

Acikiag}  (^arving,  drowning,  and  a  thoufaad  other  £fM]nft<i£ 

^d^i^  Jiy  which  ham^  uittyre  may  be  ovefcwie^  '  Aitd  t£  a 

4pvkn  be  mdiiQitiiQ%  oAe  fpecies  of  kiUidig,  m  ^^t^forngx 

«fae  •ctnaot.l^  .C0Q7i&e4  by  evideace  of  a<toluUy  diSBreati%&* 

«iea  of.  death,  .as^t>y;^i^  with  a  piftol  ot  Jhrving*    Bttt 

where  they  ootydiffir  in  ctraHn1lance»  at  if  a  vuMm/be 

alleged  to  be  given  with  a  fword,  and  it  proves  to  have  arifen 

'   from  a  ftalF,  an  axe,  or  a  hatchet,  this  difference  is  imma^ 

terial  \    Of  all  fpecies  of  deaths,  the  moft  deteftabic  is  that 

of  poifoh  \  becaufe  it  can  of  all  others  be  the  leaft  prevented 

eldier  \}y  manhood  or  forethought  ^     And  therefore  by  the 

ftatute  22  Hen,  UL  ^  9.  it  was  made  tr<ea£oo«  and  a  Aipre 

« 

«  3  Inft  4.7.  •  3  Inft.  319.    ».Hal.  P.C,  i8j. 

*  I  Hal.  P.  C.  4»5.-  '  3  Inft.  48. 
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l^revUtik  thA  lingeriiig  &ind  of  desktb  was  irifliQetf  on  it  tb^A 
(he  common  law  allowed  ;  namely,  boiling  to  death  (3) :  but 
this  *&  did  Hot  live  long,  being  repealed  by  rE^fw.  VI* 
^.  i^.  There  was  alio,  by  the  antient  common  law,  on^ 
ipecie»  of  trilling  held  to  be  murder,  which  may  be  dubioM 
lit  this  day ;  as  there  hath  not  been  an  inftance  wherein  it 
Jias  been  held  to  be  murder  for  many  age^  pad  ^  :  I  mean  by 
bearing  fatfe  \lritnefa  againft  another,  with  an  exprefs  premch. 
{litated  defign  to  take  away  his  life,  fo  as  the  innocent  pprt 

t  Foft.  131.     In  the  cafe  of  Macda-  from  any  tppre^ienfion  of  his  that  iX^ 

slel  and  Berry,  rtportod  by  Sir  Mi; had  point  waa  not  maintainable,  but  froip 

Fofter,  though  the  then  a:torney  general  other  prudential  reafons  Nothing  thefe« 

declined  to  argue  this  point  of  law,  |  fore  fliould  be  concluded  froni  the  wair-i 

have  good  grodnda  t»  believe  it  was  not  ing  of  that  pr^fecation  (4). 

till        I    •  -  ■       -     ■        -     ■     ■  -^^^— ^— ^»».>— ^^»^^»^.^i  ■       »■■      ■       iiiai 

(3)  Thft  «xtriordiiiary  puniflimtnt  feems  to  have  been  adopttA 
by  the  l^giJDaturc,  from- the  peculiar  drcumftancea  of  the  cnme^ 
Vhich  gave  rife  to  it ;  for  the  preamble  of  the  ftatute  infdrms  ui^ 
C&flrjohn  &oafie,  a  cook,  had  been -lately  convifted  of  throwriog 
yoifon  iato  a  large  p<>t  of  broth,  prepared  for  the  bifliQp  of  RiQ« 
chei^er'B  family,  and  fo^  the  poor  of  the  pariOi ;  and.  the  £iid  Joh^ 
^oofe  was  by  a  retrofpt(Elive  claufe  of  the  fame  (latute  ordered  t6 
be  boiled  to  death.  Lord  Coke  mentions  fevcral  inftariccs  of  per- 
'fons  fuffering  this  horrid  punifhment  37/1^.48.  Murder  of  malice 
prepcnfe,  was  made  high  treafon  in  Ireland,  by  10  Hen.  Vll.  c.  iiw 
irf/h  Statute!. 

(4)  The  grnlt  6f  fa?m  Who  takes  away  the  life  of  an  Ttlhocent 
tnan  by  a'falfe  oath,  is -much  more  atrocious  than  that  of  an^iiiTa^. 
lin,  who  murdfcrg  by  poifon  or  a  dagger.  He  who  dedroyi  by 
perjury,  adds  to  the  privatioQ  of  life  public  ignqioiny',  the  moft 
.excruoiatipg  of  tortures  to  an  honouxable  mind,  and  reduces  an  in^ 
HQcent  family  to  ruin  and  infamy  j  but  notwith (landing  this  is  the 
moft  horrid  of  all  crimes,  yet  there  is  no  modern  aUthdrity  to  in* 
4uce  us  to  think  that  it  is  murder  by^the  law  of  England:  Lord 
Coke  fays  cxprefsly  "  it  is  not  holden  for  murder  at  this  day." 
5  If^'  48.  See  alfo  Foft.  132.  Such  a  diftin6tion  in  perjury  would 
be  "more. dangerous  to  fociety,  and  more  repugnant  to  principles  of 
found  policy,  than  in  this  inftance  the  apparent  want  of  feverit^  in 
the  law.  Few  honcft  witnefles  would  venture  to  give  evidcndc 
againft  a  prifoner  tried  for  his  life,  if  thereby  they  made  themfelvcffl 
yable  to  be  profecut^d  as  miirderen^ 

foa 
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/an  be  condemned  zndsiwat^K  Xbe  Gothjclfiw^  PT^^^ 
ad  ia  tliis-Gdfey  both  theju^g^v  the  wundTcs,  and  ithe.  prp» 
ibciitOiT;  ^^  pHuliari  poft90  Jfidketn  pumunt ;   pe^dli^i  tffiej^ 
*i  quorum  JOps  judictm  fiduxit ;  feculiari  d^nique  €f  maxima 
^^  auBoremp  ut  bomiddamK"    Anfl,  among  the  Rjomanft  the 
iM  CoTfuHaf  dejtiarm^  pttot(he4  the  falfe  witnefs  with  dqith, 
ae. being  guilty  of  a  fpeciea  c£  aflkffination ^.     And  therein 
no  dovbt  but  tl)as  is  ei^ually  murder  infcro  cgnftientiae  as  kill« 
C  '97  ]  big  wkbafword;  though<he«noderalaw(loayQuLtliedai^Cf 
of  detepriog  witueiTcs  frotn  giving  evidence  upon  capital 
profeoutions,  if  k  rouft  be  at  die  peril  of  their  own  Uve&)  baj| 
not  yet  puniflied  it  as  fuch.   If  a  man  however  does  foch  an 
tjOt^  of  which  the  probable  confequcnce  may  be,  and  even- 
tually  isj  death  \  fuch  killing  may  be  murder,  although  no 
(Uobe  be  ftruck  by  Iumfelf».  and  no  kilUng  muy  b^  primarily 
intended  :  as  was  the  cafe  of  the  unnatural  fpn,  who  expofkd 
his  fick  fiitber  to  the  air»  againft  his  will»  by  reaibu  whereof 
ke  died' ;  of  the  harlot,  who  hid  her  child  under  leaves  in 
an  orchardj  where  a  kite  ilruck  it  and  killed  it  >";  and  of  the 
panfli^officerS)  who  (hifted  a  child  from  partfli  to  parifli,  till 
It  died  for  want  of  care  and  fuftenance  °  (5).  So  too,  if  a  man 
hath  a  beaA  tl^t  is  ufed  to  do  mifchief ;  and  be^  knowing  i^ 
fyffers  it^to  go.abroad^  and  it  kills  a  man  ;  even  this  is  manr 
daughter  in  the  owner :   btit  if  he  had  purpofcly  turned  it 
h^fe^  though  barely 'to  frighten  people  and.  make  what  is  call- 
ed iportj^.St  is  with^us  (as  in  the  Jewifb  l^w)  as  mi^h  mur^ 
der^  as  if  he  had  incited  a.  bear  or  dog  to  worry  them  ^    If 
a  p^iician<or  furgeon  gives  his  patient  a  potipn  or  planter 
tp  xurc  bioi,  which  contrary  to  ezpe£tati^n  kills  him^  thi« 

l^  *  Miner.. e«  i.§.9«\Biiu  c  5i«       '  1  Hiwk.  P. Q, 7?*.  •. 
JBrad>on./^3,r.4.  »  i  Hal,  P.  C.  43*. 

*  Siicrnh.  </r  ;V«  Ce/i>. /.  3.  r.  3.  "  l>aFm.  545, 

•»T/4i.  8.J.  o  i^.43'- 
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Jis)  ^^  *^  *  mafler  refufes  his  appienlfcc  ncccHary  food  or  fdf- 
aenance»  or  treats  him  with  ^uch  continued  liarflinefi  and  (cvtrkj 
as  Lis  death  is  occafioned  therebyrthe  YawM'iU  iixg>ly.  malice^  and 

'         *  • 

the  offence  will  be  murder.     LcacL  127- 
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tt^iiUiher  mnrder,  hoi'  manflavghter^  bat  sviradvemUfe  % 
afrdihe  tball  not  be  punifhed  criminally,  kaw^er  Ikibte  ht 
ttnght  formerly  have  been  to  a  ctfila£kion  feriMglttA  ct 
%norahce  ^ :  but  k  hath  b€tn  hokllen,  that  if  at  be  not  a  fqpv* 
hir  phy(ic}an  or  fitrgeon,  who  adminifters  the  raedicioe  or 
performs  the  operation,  it  is  mafiftaughter  at  the  lea(b^«  Tet 
fir  Matthettr  Hale  very  jufUy  queftions  the  law  of  Mb  d^ 
termination  '.  In  order  alfo  to  make  the  killing  murder,  it 
is  requifite  that  the  party  die  wkhki  a  year  and  a  day  afiD^  ,^ 
the  ilroke  received,  or  caofe  of  death  adminiAered^  in  the 
computation  of  which,  the  whole  day  upote  which  the  buit 
was  done  (hall  be  reckoned  the  firft'. 

FARTHEk;  the  perfon  killed  muftbe  **  a  reafinahlt  crta^ 
•*  tui^e  in  iei/tgy  and  unckr  the  hhi^s  peace ^  at  the  time  of  the 
XHHng.     Therefore  to  kill  an  alien,  a  Jew,  or  an  outlaw,  ^       «  ^ 
who  ar^'  all  under  the  king^s  peace  and  pTX)te£tton,  is  as 
much  murder  as  to  kill  the  moft  regular-born  Englifcman  ; 
except  he  be  an  alien  enemy  in  time  of  war^     To  kill  a 
child  in  it*  mother's  womb,  is  now  no  murder,  but  a  great 
mifprifibn  :  but  if 'the  child  be  born  alive,  and  dieth  byrea« 
fon  of  the  potion  orbruifbs  it  received  in  the  womb,  itfeems^ 
by  the  better  (^inioi},  to  be  murder  in  fuch  as  adminiftered 
of  gave  them  *.  But,' as  there  is  one  cafe  where  it  is  diAcuife 
to  prove  the  child's  being  borti  alive,  namely,  in  the  caft  of 
the  murder  of  baltard  children  by  the  unnatural  mother,  it 
is  enafled  by  ftatute  2;  Jac.  I.  c.  17.  that  if  any  woman  be 
delivered  6f  a  (chlld  which  if  born  alive  -fhouM  bylaw  be^ 
b'aflfard  *,  and  endeavours  privately  to  eoncealiti  death,  by 
biityhig  the  child  or  the  Vkt ;   the' mother  ib  offending  lhaT| 
fufftr  death  ai  inthe  caf(t  of  murder^  uniefs^iheican.  proveby 
one  witnels  at'feaft  that  the  child  vras  a£lttaiiy*b6rn  dead« 
This  law,  which  fayours  ptctty  ftrongly  of  feverity,  in  mak* 
ing  the  concealment  of  the  death  almoft  conclufive  evidence 
ef  the  <hil4'$  being  murdered  by  the  mother,  is  aevetthelefa 
IQ  be  alfo  n^t*with  in  the  criminal  codes  of  many  cth*r 

»  Mtr;  ^^   %  i6.    See  Vai.  lU       •  cHawk.  P,C.  79* 
fag.  lat.  ^  3  Uft,  5a    X  Hal.  P.  C.  43  > 

4  Briit.  ^5.    4lAft.'t|l«  '^  3  I&ft.  so*      rHawk.  P.  C.  ?o«      % 

f  I  Hal.  P»  C.  4)0,  Wt  fee  I  Hal  P.  g.  433, 
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p$%ions  of  Europe ;  as  the  Danes,  the  Swtic^  and'  the 
ffenefaT'.  But  I  sippt^hend ,  U  has  of  late  yeans  bcen'TiAul 
^th  us  ia  EikgUncli  upon  trials  for  this  offisniie^  to  reqaWr 
fomie  .fort  of  prefamftive  evidence  chat  the  child  was  Ikiiii 
tlive,  before  the  other  bOnftrained  prefumptloit  (that  the 
child  .whofe  death  is  dnicealed,  ^^as  therefore  killed  bj  its 
]Uireot)  is  admitted  t;o  convi^  the  prifoner. 

Lastly,  the  killing  muft  be  committed  kvith  malice  efortr 

thought^  to  make  it  the  crime  of  murder.    This  is  the  grand 

criterion  which  now  diftinguifhes  murder  from  other  killing : 

and  dits  malice  prepenfe,  malitia  praecogitata^  is  not  for  pn>- 

J^rly  fpite  or  malevolence  to  the  deceafed .  in  particular,  as 

any  c?il  deCgn  in  ^neral :  the  di£^atc  of  a  wicked,  depratedi 

jmd  malignant  heart* :  un  diJ^o/Hion  a  fair e  un  mat/t  eh^^t 

;Mld'it  may  be  either  enprefs  or  implied  in  law.     Eiprefs 

t  199  ].fi)tiHce  is  when  one,   with  a  fedate  deliberate  mind  and 

rformed  defign^  doth  kill  another :   which  formed  defign 

is   evidenced  by  external   circumftances  difeovering  <  tlnit 

inward  intention ;   as  lying  ia  wait,  antecedent  menacesi 

fdnhet  gradges,  and  concerted  fchemes  \o  do  him  fome 

.bodily  harm  r/   This  takes  in  the  cafe  of  deliberate  duelling, 

Where  both  parties  meet  avowedly  #ith  an  intent  to  murdet  t 

.thinking  it  their  duty,  as  gentlemen,  and  daiihing  it  astlMiir 

rights  to  wanton  with  their  own  lives  and  thofe  of  their 

:  FeUow creatures ;  without  any  warrant  or  authority  from  any 

|>ower  either  divine  or  htiman,  but  yi  direA  contradiQion  to 

the  la^s  both  of  God  and  man  ;  ahd  therefore  the  law  has 

jufliy  fixed  the  crime  and  punilhment  of  murder,  on  tbenSi 

mnd  on  their  fecotids  aUb  *.    Yet  it  requites  fuch  a  degree  of 

pai&ve  valour,  to  combat  the  dread  of  even  undeferved  OQfi- 

tempt,  ajrifing  from  the  £alfe  notions  of  honout  too  gcnecaiAy 

teeeived. in.  Europe,  that  the  ffrcmgeft  prohibitiDns  zadff,^ 

tisities  of  the  law  will  never  be  entirely  effis&nal  to  ttidifille 

.  ilhis  unhappy  cuilom;  till  a  method  be  ipmA  outof  oiNRpQl^ 

'  ling  the  original  aggrcflbr  to  make  fbme  othor  (atiafaAioa  Xo 

the  affronted  party*  which  the  world  flball  ^ileem  equally 

tr  See  Barringron  «d  the  ftatutn^,  4S5.  ^  i  HaL  P.  C.  45 1» 

^  Fofter.  256*  ■  I  JHawk.  P.  C.  St* 

«  %  l^oU.  Rrp.  461. 
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iKptftabl^t  M tlutt  wliieh it  no^r igi«en at.ifa^ bai^^rdoltlie 
^Mt'  iuid  fovmney'  u  weft  ol  the  p«tfen  mitikod^  aa  of  httt 
r^fao^lnlh  given  the  mfok.  Alfo,  if  even  upon  a  fuddm 
proVotatioD  onehcAtsiaaotbcr  in  a  f  iu«l  and  ttnufual  mmumtg 
lb  diat'he  diet»  thoogh  ho  did  oot  intend  Iw  death,  yet  fae 
it  gntlty  of  murder  by  «Cf  reft  ^malke  i  that  it,  by  aaesfteia 
evil  defign,  the  genuine  fenfe  of  maliiia.  As  when  a  park* 
keeper  tied  a  boy,  that  was  dealing  wood,  to  a  horie's  tail^ 
and  dragged  him  along  the  park }  when  a  matter  correfked 
hit  fervant  with,  an  iron  bar,  and  a  fchoolmaftej:  ftamped-on 
hit  fcfaolar^s  belly;  fo  that  each  of  the  fufferert  died^  thefe 
Were  juftly  held  to  be  murdert,  becaufe  the  correction  being 
exceffiye,  and  fuch  at  could  not  proceed  but  from  a  bad  heart. 
It  was  equivalent  to  a  deliberate  zQ,  of  daughter*, 
.ihall  he  be  guilty  of  a  left  crinie,  who  kills  another  4n 
(equence  of  fiich  a  wilful  aft,  at  fliewt  him  to  be  an  enemy  [  200 1 
to  all  mankind  in  general;  as  going  deliberately,  and  with 
an  intent  to  do  mifchief  ^,  upon  ahorfe  ufed  Co  ftrike,  ^r 
coolly  dtfcharging  a  gun,  among  a  multitude  of  people  ^*  * 
So  if  a  man  refolvet  to  UH  the  next  roan  he  meets,  and-deet 
kill  him,  k  is  murder,  ahhough  he  knew  him  not ;  for  thia 
it  ^iverftl  malice*  And,  if  two  or  more  come  together 
to  do  an  unlawful  aft  againft  the  king's  peace,  of  which 
the  probable  confequence  might  be  bloodlhed  ;  as  to  beat  a 
man,  to  commit  a  riot,  or  to  rob  a  park:  and  one  cl* 
them  kills  a  man  ;  it  is  murder  In  them  all,  becaufe  of  the 
unlawful  aft,  the  snititia  pratcogltuitty  or  evil  intended  before- 
hand '. 

Also  in  nuny  cafes  where  no  malice  Is  cxprcfTed,  the -law 
will  imply  it :  as,  where  a  man  wilfully  poifons  another,  in 
.fuch  a  deliberate  aft  the  law  prefumes  malice,  though  no 
;|lf  rtieular  enmity  can  be  proved  *•  And  if  a  man  kills  ano* 
*  tber  fsddenly,  without  any,  or  without  a  confiderable  provo*- 
viljoo^  the  law  implies  malice ;  for  no  perfon,  unlefs  of  an 
abandoned  Jieart,  would  be  guilty  of  fuch  an  .aft,  upon  a 
flight  or  no  apparent  caufe.    No  affixmt,  by  words  or  gef* 

•  1  Hil.  P.  q.  454.  473,  474*        *  *  Hawk.  P.  C.  84. 
^  Umrd  %^m,  141.  •  1  Hal.  P.  C.  455. 

c  I  Hawk.  P.  Ctf  74. 
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dfanother'.    Bntzif  tfie  p«lba  ii^  ffUftlrtA h%d,jiafagtBr 
lately  ktBed die cicbtr»  hj hmiag  limk'm  ^nk  ^jirmm?  a* 
iiewed  otdf  an  iBtent,to<hafti||-9ii4  t#t  la  '-jl^^^  the  jiw 
&  fir  conBAtn  thcpiDvocatM^  oi  w^HmnIioM  hrbyiotty^ 
as  to  adjudge  k  •nly.fntnflimglirtfr^  ami  not  mordcr  >•    ^ 
4ikc  manow  if  ooe  Jaliwmn  officrr-of  juftac^  eitker  dvil  on 
erifntml^  in  tbe  cieootMifi  «f  fais  cks^^  w  any  of  bis  aOiiUnU 
endeavouring  to  cofrfcnpo  tbia.  p^icci  or  anj  private  per(ba 
endcatouring  to  fupprda  an  afih^  or  appiabend  a  f&loot 
loiowing  Us. authority  or  the  intemion  witb  wbich  be  intcp* 
pofes,  the  law  will  imply  mali«et  and  tbe  kiUcr  Ihall  be 
gwlty  of  mnrdcr  K   And  if  one  imenda  to  do  another  felonj^ 
r  20i  1  ^'""^  nndefignedly  ^IdUa  a  man,  this  is  aUb  murder  K    Thus  if 
one  ihoot^at  A  and  miies  Um^  but  kills  8»  this  ia  murder} 
'  becaufe  of  the  previous  feionioua  intent,  whieb  the  law  nanf^ 
fers  from  one  to  the  other.    The  frme  is  tbe  leafe  where  one 
hyspoifon  for  A;  andB,agaUift  u^MHtbeprifonerhad  no 
malicious  intent,  takes  it,  and  tt  lolis  him  i   this  is  likewife 
murder  J.    So  alfo,  if  one  gives  a  woman  irith  child  a  me- 
dicine to  procure  abortion^  and  it  operates  (b. violently  as  to 
kill  the  womnn,  this  is  murder  in  the  perfbn  who  gave  it  K 
It  were  endlefs  to  go  tbfougb  ,all  the  cafes  of  hofnicide^ 
'which  have  been  adjudged  either  expreiislyj  or  \mp^cdly, 
malicious:    thefe   thesefoie   may  fuffice  as  a  fpecimcn; 
and  we  may  take  it  for  a  genefal^rOle.  ih^  all  homicide  ia 
muHcious,  and  of  ooisrfe  amounts  to  murder,  unlefa  wbem 
Jtifljfied  by  the  cotnmand  or  permiffiou  of  i)ic  law  ;  excitftd  on 
^e  account  of  accident  orfeif-prefenratiou  ^  or  alUviated  inta 
manflaughter,  by  being  either  the  involuntary  coafequence 
of  {bn^e  a£l,  not  ftri£tlv  lawful,  or  (if  voluntary)  occafioned 
by  fome  fudden  and  fufficiently  violent  provocation.     And 
all  thefe  circumftanccsof  juftification,  excufc,  or  all^viatidnt 
it  is  incumbent  upon  the  prifonet  to  make  out,  te^be  firtsf- 
'    fadion  of  the  court  and  jury  :    the  fatter  of  whom  ara  to 

'  t  H«»k.  P.  C.  Ih.   I  HaU  1?.C       »  1  BSl.  K t:.  457.  Fote,  30S,  ¥t. 
455,45s.  *  I  Hal.  P.  C.  465. 
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iftfeift  ^Midlier  th^  tirciimftiMei  alleged  are^ifeverd  4o  bav« 
ifdihtily  «KMed  I  tbe  forfner^  hmr  fv  thsy  0«tefiU  to  take 
ar^ray  erf  mhigale  tbe  gnik.  For  ail  homicttt^is  profumed.  to 
9t  thdifciouff,  ttfitiiihe  oontnry  tppcaredi  iqpen  evidence  ^ 
'  The  poTiiihnient  of  murder,  Md  thtt^f  manflAi^litcrf 
wete  formerly  otte  and  the  fadie }  bodi  having-tbe  benefit  of 
dergy :  fo  that  none  but  onleamed  peifTons,  who  lead  knew 
the  guilt  of  it,  were  put  to  death  for  thk  esormous  crime  "*• 
But  now,  by  feveral  ftatutes ",  the  benefit  of  clergy  is  taken 
away  from  murderers  through  malice  prcpcnfe,  their  abettors, 
fnrocurerS)  and  counfellors.  In  atrocious  cafes^  it  was  fre* 
quently  ufual  for  the  court  to  dwt€t  the  rourdererj  after  exe* 
cutionj  to  be  hung  oik>n  a  gibbet  in  chains  near  the  place 
wheVe  the  fad  was  committed  :  but  this  was  no  part  of  the  [  ^^2  ] 
)egaT  judgment ;'  and  the  like  is  ftiU  fometioiesprafiifed  in  the 
cafe  of  ndtotibbs  diieves.  This,  being  q^ite  contrary^to  the 
expre fr eommalid  of  the  mofiiidd  law  %  fdenxs  tohave  beeft 
borrowed  from  tbe  civil  law  \  whidi,  bcfides  the  terror  of  tlie 
etample,  gives  aUb  anodier  teafon  for  this'pra&ice^  viz»  that 
it  is  7  comfortable  fight  to  the  xelations  and  friends  of  the 
deeeafed  ^.  Bat  now  in  Engbnd,  it  is  cna^ed  by  ftatute 
2$  Geo.  IL  c.  37*  that  the  judge,  before  whom  any  perfon  is 
found  guilty  of  wilful  murder,  ihall  pronounce  fcntence  im- 
mediately after  conviction,  unlcfs  he  (ees  caufe  to  poftpoQC 
^tt ;  and  ihal!  in  paiTmg  fentence  dire£t  him  to  be  executed  on 
the  next  day  but  one,  (unlefs  the  fame  (hall  be  funday,  and 
'  then  on  the  monday  following,}  and  that  bis  body  be  dc^* 
Vered  to  the  furgeons  to  be  difinEled  and  smajtomized  "> :  ai^d 
^hut  the  judge  may  dired  his  body  to  be  afurwards  hung  in 
chiiins  (6)/  but  in  no  wife  to  be  buried  without  dIi£:£tion.  And, 

*  ^  *>  Poft;  »$$.  "filed.'*    Deut.  xxLa3. 

y  ^..t  Hnh  I?.  ^«  4-50*  *  **  Fjm^ot  latromSf  in  bis  Itcis,  uU 

I:  .f  *1  Hen.  VIII.  CI.     I  Edw.  Vl.  <'  irsffati  futif,  furta  figenius  flatiAt  j 

c.  la.     4  &  5  Ph.  &  M,  c.  4,  «<  nt^'tttmifj^taudtHntBfgUTalu^ttfo^ 

'  t'o'^  n'he  body  of  a  m^h€tot  Ml  **  Lrth  Jit  i^ifiumt  imttfmftvrun^  m.im 

N^^'flot  ttlntSs  ^  aigbt  upon  the  tic^ ;  •*  Jteafotna  reJJIfAyW  fuo  latrptia  hem- 

-  #«  ^  i|m«  flkilt  b  any  wife  bury  him  ««  cimficij^tr  Ff,  4S.  19.  »S.  §  15. 

<<  that  day,  that  the  land  bs  not  de-  4  Foft.  107.  ' 
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(6)  The  Judge^  if  he  thinks  it  advi&blc»  may  afterwaids  dire£t 
tbe  bliaigiqg.  ia  chains,  by  a  fpecial  order  to  the  fheriff ;  but  tt  docs 
*!noiforfl),  any  part  of  the  judgment.  FoJ.  107. 
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dating  the  (hqrt  but  awful  interval  between  kutsncc  ^oA  . 
execution^  the  prifpncr  fha]l  be  kept  aione»  and  fuilatned  with 
only  bre^U  and  water-     Buta  power  ia  allowed  to  ihe  judg^.. 
upqn  good  and  fufficient  caufe  to  rej[jpitj£  thp  ejitecutioQy  an4 
Relax  the  pthey  reftraint^  of  thi$  ^ft,  .  , 

Bt  the  .  Roman  law,  parriciJe^  or  th^  mjirder  pf  pne*3 
parents  or  children,  was  puniflied  in  a  much  fcvcrer  manner 
than  any  other  kincj  of  homicide.    After  being  fcourged,  the 
delinquents  were  fcwcd   up  in  a  leathern  fack,  with  a  live 
dog,  a  cock,  a  viper,  and  an  ape,  and  fo  caft  into  the  fea  ^*  * 
Solon,  it  Is  true,  in  his  laws*  made  none  againfl  parricide  \ 
apprehending  it  impofTible  that  any  one  (hpuld  be  giiilfy  of  . 
fo  unnatural  a  barbarity '.     And  the  Per(ian§,  according  tq  . 
Herodotus,  entertained  the  fame  potion,  when  they  adjudged 
all  perfons  who  killed  their  reputed  parents  to  be  bafl,ard6, 
And,  upon  fome  fuch  reafon  as  thx^,  we  mud  account  foe.. 
C  ^©y  ]  the  omiflion  of  an  exemplary  puniftimcnt  fo^  this  crime  Jq 
our  Englifii  laws ;  which  treat  it  no  otber.wife  than  aa^fimplq 
luurderi  unlefs  the  child  was  alfo  the  fervant  of  his  parent^^. 

For,  though  the  breach  of  natural  relation  is  unobfcrved,  ' 
yet  the  breach  of  civil  pr  ecclefiaftical  connexions,  when 
coupled  with  murder,  denominates  it  a  new  ofFence^  no  lefs 
than  a  fpecies  pf  treafon,  czWcd  parva proditio^  or  petit  treafon  : 
which  however  is  nothing  elfe  but  an  aggravated  degree  of 
mtfrder  * ;  although,  on  account  of  the  violation  pf  private 
allegiance^  it  is  fligmatized  as  an  inferior  fpecies  of  treafon  "• 
And  thiis,  in  the  antient  Gothic  conftitution,  we  fipd  the 
breach  both  of  natural  and  civil  relations  ranlced  in  the  fame 
clafs  with  crimes  againft  the  (late  and  the  fovercign  ^. 

Petit  treafon,  according  to  the  ftatute  25  Edw.  UL  c.  2w 
may  happen  threi:  ways :  by  a  fervant  killing  his  mailer,  % 

*■  Ff'  ^8.  9.  9.  '     ..  .        *fy*'«-'?a  ah  \ncc\yi  in  patriamy  fuhStix  ja 

*  tic.  pro  S,  Rfifiio.  §•  ^5.  «*  regeittf    liber'n  in  partntesy   maritii  jn 

f  I  Hal.  P.  C-  3S0.  *<  yxores,fetviceverfa,)fcri'ii  in  domin6tt 

-V  Fofter,  107.  324.  336.  "  aut  ttiam  ab  bmint  in  fmtt  ipJamJ** 

"  6ce  t>«g«  75«  Stiernh.  dt  jurp-Gfib^  t*.  ^c  ^ 


y  <<  Ommum  gravijfm^  arfenfr  vis 


wife 
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wife  her  hufband, '  or  an  ecclefiaftical  perfon  ^either  feculaf 
or  ttgwhr)  his  fuperior,  to  whom  he  owes  faith  and  obedi- 
ence. A  fervant  who  kills  his  maftet  whom  he  has  left,  upon 
a  grodge  conceived  ugainil  him  during  his  fenrice,  is  guilty 
of  petit  treafon  :  for  the  traiterous  intention  was  hatched 
while  the  relation  f^bfifted  between 'them  ;  and  this  is  only 
an  execution  of  that  intention  ^,  So  if  a  wife  be  divorced  a 
nunfa  et  thoro^  dill  the  vinculum  matrimonii  fubGds  ;  and  if 
ihe  kills  fuch  divorced  hu(band,  (he  is  a  traitrefs  ^.  And  a 
>C]ergyman  is  underftood  to  owe  canonical  obedience  to  the 
bifhop  who  ordained  him,  to  him  in  whofe  diocefe  he  is  be- 
neficed, and  alfo  to  the  metropolitan  of  fuch  fuiTiragan  ordio- 
(^efan  bilhop:  and  therefore  to  kill  any  of  thefe  is  petit  treafon*/ 
As  to  the  reft,  whatever  has  been  faid,  or  remains  tobeobferv^d 
hereafter,  with  refpe^i  to  wilful  murder,  is  alfo  applicable  to 
the  crime  of  petit  treafon,  which  is  no  other  than  murder  in 
its  mo(t  odious  degree  :  except  that  the  trial  (ball  be  as  in  J[  204  3 
cafes  of  high  treafon,  before  the  improvements  therein,  made 
by  the  (latutes  of  William  III.  *  But  a  perfon  indicted  of 
petit  treafon  may  be  acquitted  thereof,  and  found  guilty  of 
manflaughter  or  murder** :  and  in  fuch  cafe  it  ihould  fccm 
that  two  witnefles  are  not  necefiaryf  as  in  cafe  of  petit  trea* 
fon  they  are  (7),  Which  crime  is  alfo  diftinguiihed  from 
murder  in  its  puniOiment. 

The  punifhment  of  petit  treafon,  in  a  man,  is  to  be  drawn 
and  hanged,  and  in  a  woman,  to  be  drawn  and  burrit^ :  the 
idea  of  which  latter  punifhment  feems  to  have  been  handed . 
down  to  us  by  the  laws  of  the  atitient  Druids,  which  con* 
demned  a  woman  to  be  burnt  for  murdering  her  hufband  ^  ; 

«  1  Kawk.  P.  C.  89.  I  Hal.  P.C.  380.  »>  Fofter.  106.     i  Hal.  P.  C.  378. 

T  I  Hat   P.  O.  3{(i.  a  Ha).  P.  C.  184. 

»  Jhid^                                        '  *  I  Hal.  P.  C.  i^%.  -  J  luft.  jix. 

•  Foft.  337.  *  Crlar  </e  hli.  Cali.  /.  6.  c.  18. 


(7)  It  has  been  determined,  that  a  perfon  indided  for  petit 

treafon,  may  upon  the  evidence  of  one  witnefs  be  convided  of 

murdert  tliough  acquitted  of  {the  petit  treafon.    Radboume*s  tafe^ 

Leachf  363. 
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aad  it  is  now  the  ofual  pnniihment  for  all  forts  of  treafbns 
committed  by'  thofe  of  the  famale  fcx  ^  (8).  Perfons  guSty 
of  petit  tieafon  were  firft  debarred  the  benefit  of  cleigy^  by 
ftatixte  12  Hen*  Vn.  c.  7.  which  has  been  fince  extended 
to  their  ^icis,  nbeittorsi,  and  cottnfelldrSj  by  ftatntes  23 
Hen.  YIU.  c.  u  and  4  &  5  P.  &  M.  c.  4. 

•  See  pag.  93. 
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(8)  By  tfi$J<»  C%o,  m.c.  48,  won^D  flMQ*boH»n|rer  be  fen«^ 
tcnced  to  be  burnt ;  but  in  all  cafes  of  high  aad  petit  treaibo  they 
IhaU  be  condemned  to  be  dmwn  aad  hanged  ;  and  in  petit  treafoa 
they  fiiall  bf  fnbjeft  beiideft  to  the  iame  judgment  with  regard  to 
<^0bftfpiViMadthetimeofe;cecntipa.t|9i8dirc^d  by  fbe.i5p^*lZ* 
Cp  37,  in  cafea  cf  Qiorder.  Soon  after  the  p^Hing  of  the  25  G^.  tl« 
jC.  57.  the  majonty  of  the  judges  agreed,  that  in  the  cafe  ormei» 
CopTifted  of  petit  treafout  the  judgment  introduced  bythat  ftatute 
ibonld  be  added  to  the  common  law  judgment  for  petit  Ireafoxi* 
f^,  to'}. 


CK  IS^  1  W  A  o  M  <M»  ioj 


«    • 


CHAPTER    THB     FIFT-tfNTH. 


i. 


i 


OP    OFFENCES     aoaiimt    t«e   PE-R- 
S0N3    or    INDIVIDUALa '-'  >  ) 
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agaiuft  a  private  Tubjcft,  namely,  hj  ^t&Toykig  his  Ufe^;  1 
proceed  no\r  to  inquire  into  fuch  other'  criihcd  a'n4  ItiiMj^* 
mefnore^  as  more  peculiar  zSkSt  the  Security  of  his  fiiti^p 
while  living, 

Ov  thefc  fome  are  felonious,  and  in  their  nature*  capital : 
Others  are  (imple  mifdemefnors,  and  punifliable  Mrith  a  lighter 
animadverfion*    Of  the  felonies  the  firft  is  that  of  majhem» 

I.  MayheMi  tnayhemwmy  was  in  part  confidered  in  the 
preceding  volume  %  as  a  civil  injury:  but  it  is  alfo  looked 
upoi\  in  a  crimifnal  light  by  the  law  ;  being  an  atrocious  breach 
of  the  king's  peace,  and  an  offence  tending  to  deprive  him  d£ 
the  aid  and  afliftance  of  his  fubjefts.  Fgr  mayhem  is  pro^ 
perly  defined  to  be,  as  we  may  remember,  the  violently  de- 
priviflg  another  of  the  ufe  of  fuch  of  his  members  as  maj 
tender  him  the  lefs  able  in  fighting,  either  to  defend  himfelf, 
or  to  annoy  his  adverfary  ^  And  therefore  the  cutting  ofl^ 
.or  dUabling,  or  weakeoiug  a  man^s  hand  or  finger,  or  ftriking 
out  his  eye  or  foretooth,  or  depriving  him  of  thofe  parts  the 
lofs  of  which  in  all'  Inimals  abates  their  courage,  aie  held  to 

♦  See  Vol.  in.  pag-  i^x.   '  *  K^it.  /.  j.  c,%y  i  H«^'k>  P»  C.  Iti. 
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he  ma^facms.    But  the  cutting  off  his  ear,  or  nofc,  or 
like,  9^je  not  held  to  b«  mayhetns  at  common  law; •  bcc;^ofe 
thcj  do  not  weaken  but  only  disfigure  him.  ^    ,  .  (  / 

Bx  the  antirm  hiw  of  England  he  that  maimM^ny  tnatii 
vhereby  he  loft  any  paxt  of  his  body»  waa  fentenced  to  lofe 
the  like  part ;  tnembmm  pro  tnembro  ^ :  .  which  is  iliU  the  lav 
in  Sweden  **•  But  this  went  afterwards  out  of  ufe :  partly 
toaufe  the  law/of  fetaiiatidti,  aa  was  formerly  (hcwii.S  is.aC 
beit  act  ifiadlci)Qate  rule  of  punifliment ;  and  partly  becaufe 
upon  a  rc|»etition  of  the  offence  the  puni(hment  coul4  ipiot  be. 
repeated.  So  that,  by  the  common  law«  as  it  for  a  long  time 
ftoodi  roayhem  was  ^nly  puoithable  with  fine  and  iaipri(f<^^<- 
noicot ^  r  unkfs  perhaps  the  offence,  of  mayhem,  by  ^fl^i;^ 
tion^  which  all  our  old  writ«rs  held  to  be  fejooy  \  **  ^tjif^^ 
'*  tur  aliquando  poena  capitalist  aliquando  perpUuHm ,  epciliam^- 
**  cum  ommum  bcnorum  ademptione^^^  And  this^  although 
tt\e  payheni  was  committed  upon  the  highefl:  jprovocation  \ 

BiTT  fubfequent  ftatntes  have  put  the  crime  and  punifii*. 
metit  of  mayhem  more  out  of  doi^bt.  For  firft»  by  ftatute 
5  Hen.  IV,  c.  5.  to  renaedy  a  mifchkf  that  then  jgrevailed> 
of  beating,  wounding,  or  robbing  a  man,,  and. then  cut(iqg 
out  his  tongue^  or  putting  ut  his  e^es^  to  prevent  him  from 
being  aa  evidence  againft  them,  this  otTenoe  is  declared  to  be 
felony,  if  dan€  of  malice  prepenfe;  that  is,  as  fir  Edward 
Coke^  explains  it,  voluntarily,  'and  of  fet  purpofe,  though 
done  upon  ^  fudden  occaGon.  Next,  in  order  of  tirfte,  \% 
the  ftatutc  37  Hea.  VIIL  c.  (3.  which  direfl^,  that  if.  a  mai^. 
(hall  maliciouily  and  unlawfully  cut  off'the  eat  of  any  of  the 
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«  3ln(>.  xi8.-^M«,/  la  fltynu  Jini       *  Sir  Edward  Coke  (3  Inft.  62.)  h« 

faitt  4r  frmne  fu'  avera  tot/e  a.  homefe$     tranfcribed  a  record  of  Heurjtbe  third '• 

viemlriiy  en  ud  eofe  ptrdra  U  fewu  la  une     time,  {Ctauf. 1 3  Hm  111  In.  ^. )  ky  which 

m.yn  par  jugtrntnty  come  It  mtmhrt  dtunt    a^endenaAof  SbmtfrfttAtte'andhhwi^. 

elt  avfrd  trfff^Jfe,    fBrtt  c*  95.)  -  appcir  to  haffi 'b^B'.ffp|9^eiid«4  ^^ 

'    9  Sdernhook  JtJKre  Smttn*  L%^u  $»    cooamittcd  u> ^i9nf  bei«|; 4(i4«^c|ci. fqr 

*  See  pag*  ii*  ,       .    40114^  thut  whb  Jobs  ^e  ipojiVs^wfao 

'  I  Hawk.  P.  C.  I  rz.  was  caught  in  adulter/  wiili  tfie  wffe.' 

«  Una /el,  J44.  V  *  3^*^  6**  ■ 
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CM  i^  T  Who  n  d  s.-  dBcrffc 

IfiiAg'f -fubjedsy  he  ihall  not  only  forfeit  treble  damages,  to 
the.patty.grietedi .  to  be  recovered  by  a6Hon  ^of  -treCpafs  at  [  207  ] 
i;ommon  law,  as  a  civil  fat]»fa£li6u ;  butaUbioA  by  waf 
of  fine  to  the  king,  which  was  his  criminal  amercement.  ^ 
The  laft  ftatute,  but  by  far  the  moil  fcvere  and  effeAu2(I  of 
all|  is  tlvat  of  72  &  23  Car.  II.  c.  i.  called  the  Coventry  t6t  I' 
being  oocafioned  by  an  aiTafilt  on  ijr  John  Cotdntfy  }n  the' 
ftretti  and  flitting  hb  hoky  in  retenge  (as  was  fupptffed)  fo# 
jbtne  €fbttorious  words  uttered  by  him  in  parliament.  By 
this  ftatute  it  is  enaQed,  that  if  any  perfon  ibal)  of  malice 
aforethought,  and  by  lyiog  in  wait,  unlawfully  cut  out  or 
cMfable  the  tongue,  put  out  an  eye,  flit  the  no&,  cut  off  a  nofe 
or  trp,  dr  cut  off  or  difable  any  limb  or  member  of  aoy  othet 
peribn,  with  intent  to  maim  or  to  disfigure  him ;  fuch  perfon, 
his  counf<iIIorS)  aiders,  and  abettors,  fliall  be  guilty  of  felony 
Vtthour  benefit  of  clergy  "^  ( i ). 

k  On  this  ftatute  Mr.  Cokr,  a  gentle.  mltted  with  ao  intent  to  dIsHgure,  but 

fnan  of  Suffolk,  and  bne  Woodburo,  a*  wi'h  an  ioteot  to  murder ;  and  therefore 

Isbourer,  were  indited  in  iyzi  \  Coke  t»t  witHin  the  Hatute.     But  the  rourc 

f'or'Mtliig  and  abetting  Woodbum,  MOi  bdd,  that  tf  a  ntan  acucks  aiotfae^  tdi 

WoodUUm  for  tbeadvaUad  of  Oitting  murder  him  with  fuch  an  inlh-unfieot  ;^ 

the  nofe  of  MrXrifpe,  Coke'i  brother-  a  hedge-bill,  whic  h  Ciinnot  but  endanger 

fn-lav^.'Th^cafewaifomeWhatfinguhir.  .  the  dhSgaring  him;  and  in  fach  attacic 

^he  iiHitf der  of  Cttfpe «a«Aitrade4,  and  haf  pent  not  to  kill,  but  only  to  disfigure 

he  tvaakftfor  dead,  bein^tenibly  hack-  him;  he  mijr.he  indid/d  on  thif  fti» 

«dj  and  disfigured  with  a  hedge-bill;  but  tutej  itid  it  ibail  be  left  to  the  jury  whe- 

lie  recovered.     Now  the  barelntenc  to  ther  it  were  not  a  defign  to  murder  by 

murder  ta  rioflelony;  but  to'diifigure  with  dbfigoring,  aod  coofeq«ently  a  nudici- 

att  inimt  to  diffigufc,  i«  made  (o  by  this  qqi  intent  to  disfigure  as  weil  as  to  mur.. 

ftatata}*on  wbich  thty  wefe  therefore  der.    Accordingly  the  jury  found  theiVi 

indited*     And  Coke,  Who  wis  a  dif-  guiittycSffuch  previous  intent  to  diifigure'. 

grace  to  the  profeilien  of  the  law,  haid  in  ordtf  tdeit'eAtbeJr  princrpil  intent  to 

the  (fironiery  td  reft. bis  defence  opon  .  nun^r,and  dicy  w^re  both  cooflemnfck 

this  point,  t'lat  the  aHauIt  was  not  conn  -  and  eaecuted.  (State  Triali.  VI.  a  1 2v) 


-i«. 


{.I )  In  a.^^  :v7h€re  a  gentleman  had  appfehcnded  a  pick^pockcty 
aa*accom(>Hce  followed  a^d  gave  thc.gcntleznaa  a  wpuiid  acrofs  the 
nofe  with  a  knife  9  this  was  held  to  be  k fitting  xtif  the,  nofe  and  a 
niatiDin^  wkhin  the  ftatute. ,  CarroP-s  ea/t,  Leaihf  S3.  Ii  has  been 
detenfamed}  that  if  a  man  deliberately  watches  aa  opportunity  and 
Carms  his  intention  into  execution,  he  may  be  faid  to  He  in  M^'ait ; 
but  where  a  perfon  A'ent  up  to  a  man  fieairog  turnips,  who  imme- 

R  4  iiateljr 
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Thus  mvch  for  the  ielMy  of  mybem  t  to  wUch'itfif  W 

added  the  oficnce  of  wUfuU?  and  maliopufly  flioO|iiiei4fmy 

p^rfoo^  in  any  dwelling-houfc  or  other  place  \  an  ofience^ 

of  which  the  probable  cp&fequeuce  may  be  either  ](illi)tig:.or 

maitning  him.     This>  though  no  fuch  eyil  confequence  en« 

fiioty  ia  n»adei  fdony  without  benefit  of  clergy  by  flatote  9 

Geo.I.  c*  xx%  and  thereupon  one  Arnold  was  coimfted  in 

1723  for  footing  at  lord  Onflow  )   but>  being  half ^  a- matf^ 

£  208  ]    man,  was  never  executed,  bat  confined  in  prifon,  where  fctf 

died  about  thirty  years  after  (:l), 

II.  The  fecond  offence,  more  immediately  aflTefling  the 
berfonal  fecurity  of  individuals,  relates  to  the  leinp^e  part -^f 
Ills  majefty's  fubjcfls  \  being  that  of  their  yir^j^/f  ahdt^^m 
and  hmrriage;  which  is  vulgarJy  cMcdJlerJitig  an  haref:*  ^of 
by  ftatute  3  Hen.  VII.  c.  2.  it  is  ena£tedj>  tint  if.any.pcrfpn 
{hall  for  lucre  take  afiiy  woman,  being  maid,  widowj  or  wife, 
and  having  fubflance  either  in  goods  or  lands,  or  b^ujg  heir 
apparent  ro  her  aiiceftors,  contrary  to  her  will;  andjaftor- 
wards  die  be  married  to  fuch  mifdoer,  or  by  his  coc]^cnt  to 
another,  or  defiled  •,  fuch  pcrfon,  his  procurers  and  abettorSf 


".  dlately  cut  him  m  the  face,  this  was  thought  not  to  be  lying  in 
wait  withm  the  flatnte.  TicknePi  cafiy  Ih,  i^o,  A  \vound  or  in- 
cifion  in  the  throat  has  been  held  not  to  be  a  maiming.  Lee^s  cafc% 
lb.  40. 

(a)  The  efTcncc^of  this  crime  conM&  in  maBcianJIy  /hooting  ;^ 
no  aft  of  /hooting  therefore  wifi  amount,  under  this  itatute,  to  a 
capital  «ffe«<QC4  unlefs  it  be  accompanied  wrtb  fuch  circumi^tinces 
as  in  coailm6iri>n  of  »law  would  have  amounted  to  the  cirime  of 
murder,  if  death  had  enfucd  from  fuch  an  act;  for  there  13  no 
{pecles  of  homicide  In  >\'hich  malice  forms  any  ingredient  except 
that  of  murder  %  it  follows  therefore  that  a  (hooting  10  the  tranfport 
<jf  jpaflton,  excited  by  fuch  a  degree  of  provocation,  as  will  reduce 
Ifte  homicide  t6  tlic  offence  of  manflaughter,  is  not  within  the 
nictmng  of  the- ft^ltutc.   '  Gafitneaux's  cafey  Leachy  323/ 

Three  perfons  were  indi6led  oft  the  Biatk  Adfbrfhootiag  at  the 
profecutor ;  they  were  all  charged  with  the  £ng!e  adl;  and  the 
indxAment  was  held  by  all  the  Judges  of  England  to  be  fufflcienu 
Mr.  J.  Buikr,  3  T.  R.  105. 

and 
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Mdffteh  «»  kn^wingfy  receive  fucfr  wbman/fliaTlfce  deemed 
ptkici^  felons  ;  and  by  ftatute3«>Efe.  c.  <).  the  l^efit  of 
cUit^y  h  taken  away  from  afll  fuch  felons,  who  (hall  be  prin- 
el^ls,  procurers,  or  accefibrics  tefdre  the  fafl. 

.  In  .  the  con(lru£tion  of  this  Oatnte  it  hath  l>een  dieteiv 
mmecl,  .f.  That  the  iiidi6lmest  msft  ali^  that  tho  ukiog 
wa^  for  lucre,  for  facfa  arotlke  wocd8:of  the  ftAtate^    2.  la 
order  ti^  (hew  tbias  it  muft  appear  that  the  <womati  has  fub- 
llance  either  real  or  perfonal,  or  iaaaiieir  apparent".    3«  It 
mufl:  appear  that  {he  was  taken  away  againft  her  wUl.   4.  It 
fnruft  alio  appear,  that  (lie  was  afterwards  married,  or  defiled* 
i\tfd  though  poHibly  the  marriage  or  defilement  might  be 
%y  her  fubf^quent  confent,  being  won  thereanto  by  flat- 
teries Sifter  the  taking, 'yet  this  is  felony,  if  the  firft  taking 
"^re  a^alnft  her  will  °  :   and  fo  vice  verfa^  if'  the  woman 
be  originally  taken  away  with  her  own  confent,  yet  i£  (he 
arfterwJttds  refufe  to  continue  with  the  offender,  and  be 
iWced  againft  her  wiH,  (lie  may,  from  that  time,  as  properly 
t^  faid  to  be  taken  jfgainft  her  will,  as  if  (he  never  had  given  f  209  J 
lityc6nl^ent  at  all ;  for,  ttli  the  force  was  put  upon  her,  (he 
was  in  her  own  power ''.  It  Is  held  that  a  woman,  thus  taken 
away  and  mafried,  may  be  fworn  and  give  evidence  againft 
the  offender,  though  he  Is  her  hu{bjind  ie  faBo ;  contrary  to 
the  general  rule  of  law  ;  becaufe  he  is  no  hu(band  dejun^  in 
cafe  the  actual  oiarriage  wa%.alfo  againft  her  will  P.*  In  cafes 
^ndeed  where  tlie  aftual/mardagotfi  good,  by  the  ooirCent  of 
^   the  inveigled  w-oo^an  obtained  after  her  fordbk  abdU^lion, 
*  fiB' Matthew  Hale  feems  to  qucfVion 'ho^  f*  hei^  evidence 
•-  (houH  be^llowed :  but  other  aathbi-ities  "^  feeni  tp  agree,  that 
'  it  (hOiil'd  €ven  then  be  admftted  ;  efteeming  itabfurd,  tfhat 
the'  6'fflin<fer(hould  thus  fake' advantage  of  his  own  wrong, 
'  and  that  the  very  aft  of  marriage,  which  U  a  principal  ingre- 
"'  dicnr  of  his  crime,  (hould  (by  ft  fprced  conftruftionof  law) 

»tHiLP*C.  660:1  tt^^lc/^t^  f  1  llafl.p;t.66i. 
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be 


be  mstfe  uft*  of  td  ftorp  the  mouth  of  the  mott  matoial  rinl^ 
siels  tgaidft  him* 

Ah  inferior  degree  of  the  fame  kind  of  offence^  but  not 
attended  with  force,  is  puniihed  by  the  ftatute  4  &  5  Pb^  & 
Sfar.  c.  8.  which  enadld^  that  if  any  perfon^  above  the  age 
of  fourteen,  unlawfully  (hail  convey  or  tah  awa^  any  nvaman 
Mid  unmarrud^  (which  is  hdd  *  to  extend  to  baftardaus  well 
-as  to  legitimate  children^)  within  the  age  of  fixteen  yeaei} 
from  the  pofTtrOion  and  againft  the  will  of  the  fatfaeri  mother, 
fuardi^nd,  or  govemors,  he  fbali  be  imprifubed  two  ycars^ 
^  fined  at  the  difcretion  of  the  juftices :  and  if  he  drflckwett 
&ch  maid  or  woman  child,  or  without   the  .cdniect  of 
jiarents  contra&s  matrimony  with  her,  be  fltall  beimprifonoi 
fire  years,  or  fined  at  the  difcretion  of  the  joftiees,  and  Ja 
fitsill  forfeit  all  her  lands  to  her  next  of  kin,  during  the  life 
of  her  faid  hufband  (3).    So  that  as  thefe  ftoleif  marriages^ 
tinder  the  age  of  fixteen,  were  ufually  upon  merq^naiy  view^ 
this  ad,  befides  puni(hing  the  feducer,  wifely  removed  tht 
temptation.    But  this  latter  part  of  the  a  A  is  now  rendered 
j[  210  ]  aZmoft  ufelefs,^  by  proviGons  of  a  very  different  kind,  which 
make  the  marriage  totally  void%  in  the  ftatute  26  Geo.lL 

IIL  A  THIRD  offence,  againft  the  female  part  alfo  of  his 
majefty's  fobjeds,  but  attended  with  greater  aggravation^ 
thnn  diat  of  forcible  marriage,  is  the  crime  of  ropey  raptitt 
mulieruiriy  or  the  carnal  know  lege  of  a  woman  foreibly  and 
a'gainft  her  will:    This,  by  the  Jewifti  law  %  was  punilhcd^ 

'  Str«.  f  t6i*  •  See  yot.  I-  p.  437,  ftTr,  ^  pQit#  ssli.  »5/,  .  .    * 


-*-!-- 


•      •  • 

(3 )  It  has  been  decided  in  the  court  of  exchequer,  that  flic  for- 
feits her  lands  only  during  the  life  of  her  hufband.  jimL  7  J. 
Though  tbe  more  natural  conftrndioo  of  the  ftatute  {icems  to  be, 
that  the  next  heir  (hall  retain  tbem  during  the  life  of  the  wife, 
even  after  the  death  of  the  hufband.     i  Bromm*  23.' 

with 


^Iiiihj4aidi|  in-  <9ic  die  damftl  was  bctrodied  to  adodicr  toan  1 
and  in  cafe  flic  was  not  betrothed,  then  a  heavy  fine  of  fiitf 
/hekels  was  to  be  paid  to  the  damfel's  fatlier^  and  ihe  was  to 
be  th^  wife  of  the  raviQier  all  the  days  of  his  life  ;  without 
Ihat  power  of  divorce,  which  was  in  general  permitted  by 
the  mofaic  law* 

The  civil  law  ^  puniihes  the  crime  of  raviihment  with 
death  and  confifcation  of  goods  :  under  which  it  includes 
Jboth  the .  offence  of  forcible  abduflionj  or  taking  away  a 
:woaian  from  her  friends,  of  which  we  laft  fpoke:  and  aXb 
the  prefent  oiFence  of  forcibly  diflionouring  them  ^  either  of 
which)  without  the  other,  is  in  th:it  law  fuificient  to  ^onili«* 
tote  acapital  crime«  Alfo  the  dealing  away  a  woman  from 
her.  parents  or  guardians,  and  debauching  her,  Is  equally 
penal  by  the  emperor^s  ^di£l,  whether  flie  confent  or  is  forced: 
^Jlye  voifftuiuSfJive  nolentibus  mulieribus^  tale  Jhcinus  fnerit 
*^  perpetra^ymJ^  And  this,  in  order  -to  take  away  from 
women  every  opportunity  of  offending  in  this,  way }  whom  the 
Roman  law  fuppofea  never  to  go  adray,  withc^ut  the  feduc- 
Uon  and  arts  of  the  other -fex  :  and  therefore  by  rcftraiquig 
and  making  £0  highly  penal  the  folicitations  of  the  men,  they 
meant  to  fecfure  efie£tually  the  honour  of  the  women.  ^<  Si 
**  enim  i^t  raptor es  pteiu^  ^l  atrocitate  poenae^  ab  hujufmodi 
**  f  acinars  ft  tamper averint^  nuUimulieriJive  voUnti^Jivt  noltntif 
<'  peceandi  locus  nlinquetur  ;  quia  hoc  ipfum  velle  mulieruvt^  ab  • 
"  infidiis  n^quifftmi  horn  in  is ,  qui  meditatur  rapinam^  inducitur^ 
'*  Nifi  etistim^eam/oJicitavfrit,  rafi odio/lsartibus circumverurit,  ^  a II  1 
««  npnfaciet  0am  veiU  in  tantum  dtdecus  fefi  prodere,*'  But  our 
Englifh  law  does  not  entertain  quite  fuch  fublime  ideas  of 
the  honour  of  either  fex,  as  to  lay  the  blame  of  a  mutual  fault 
upon  one  of  the  tranfgreffors  only  :  and  therefore  makes  it 
a  neceffary  ingredient  in  the  crime  of  rape|  that  it  mud  be 
againft  the  woman^s  wIlL 

Rape  was  ponifhed  by  the  Saxon  laws,  partieularly  dtofe 

of  king  Atheldan  '*',  with  death ;  which  Was  alfo  agreeable 

«  Cfd  9.  tit,  S3,  »  Bndos.  L  3.  r.  »8. 

g  to 
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to  the  old  Gptfatc  or  Scand{fia?ian  confticiidoo  *.    But  dib 

vas  afterwards  thoaght  too. hard  :  and  in  its  (lead  aittotber 
{rvere,  but  not  capitalj  puni(hment>  was  iiiiU£ted  by  T¥ilUam 
the  conqueror;  viz.  callration,  and  lofs  of  ejcs^$  whidi 
conlinued  till  after  Bra^lon  wrote,  in  the  reign  of  HefiTf  th^ 
third.  But  in  order  to  prevent  malicious  accnfatiens^  it  was 
then  the  law,  (and,  it  feems^  dill  continues  to  be  fp  in  ap« 
peals  of  rape  %)  that  the  woman  IhouM  immedtatelj  aftetj 
«*  (turn  recens  fuerit  tnaleficium^  go  to  the  next  tawn>  and 
there  hxakc  difcovery  to  fomc  credible  perfons  of  the  injury 
flic  has  fufFercd':  and  afterwards  fliould  acquaint  the  high 
conftabTc  of  the  hundred,  the  coroners,  and  the  /hctiff*  witK 
the  oiitragc  ".  This  fecms  to  corfcfpond  in  fo me  degree  with 
the  Ijws  of  Scotland  and  Arragon  *»,  which  require  that 
c^m^tnint  muft  be  made  within  twenty-four  hours:  though 
afrer Wards  by  ftatute  Wcftm,  i.  c.  13.  the  time  of  limitation 
in  England  was  extended  to  forty  days.  Atpr^fcnt  tHerc  is 
Tio  time  of  limitation  fired  :  for,  as  It  is  ufualljr  now  punifhed 
fcy  indiftment  at  the  fuit  of  the  king,'themaximbnaw  takes 
place,  that  nullum  tent^us  orcunit  regi :  but  the  jury  will 
rarely  give  credit  to  a  ftale  complaint.  During  the  former 
period  alfo  it  was  held  for  law  %  that  the  woman  (by  confent 
of  <he  judge  and  her  parents)  might  redeem  the  offender  froQi 
the  execution  of  his  fentcncc,  by  accepting  him  for  her  huf» 
barrd  \  if  he  alfo  was  willing  to  agree  to  the  exchange^  but 
Dot  othcrwife. 

f  2X2  ]  I^  ^**^  3  Edw.  I.  by  theftatute  Wcftm.  i.c«  13.  the  pu- 
niflimcnt  of  rape  was  much  mitigated  :  the  offeoce  itfelf»  of 
raviihing  a  damfel  within  age,  (that  is,  twelve  years  old^) 
cither  with  her  confent  or  without^  or  of  any  iithcr  wonxati 
againft  her  will,  being  reduced  to  a  trefpafs,  if  not  profeculcd 
6y  appeal  within  forty  days,  and  fubjefting  the  offender  only 
to  two  years  imprifonment|  and  a  fine  at  thie  king's  wilL 

>  PL   GuL  Q:r.^u.  c,  29*  ^  GUxXY.    /•  14.  £»  €•     ^'^\^9\%* 
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But 
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Btit'thislcn(ty  being  produdlve  of  the  mofl  terrible  confe- 

ijttdnceSj  it  was  in  ten  years  afterwards,  13  Edw.  I.  foun4 

neceflary  to  make  the  offence  of  forcible  rape  felony  by 

ftatutc  Wcftnj.  2.  c.  34.    And  by  ftatute  iS  Eliz.  c.  7.  it  la 

made  felony  without  benefit  of  clergy  :  as  is  alfo  the  abomi- 

liable  wickednefs  of  carnally  knowing  and  abufmg  any  woman 

child  under  the  age  of  ten  years  ;  in  which  cafe  the  confent 

^r  Holi-confent  is  immatLrial,  ias  by  reafou  of  her  tender 

years  IK^  is  incapable  of  judgment  and  difcretlon.     Sir  Mat-* 

tbew  Hale  is  indeed  of  opinion,  that  fuch  profligate  a£lions 

committed  on  an  infant  mufcr  the  age  of  twelve  years,  the 

ajge  of  fenialc  difcfetion  by  the  common  law,  either  with  or 

without  confent,  amount  to  rape  and  felony  \  as  well  fince 

as  before  the  fiatute  bf  queen  Elizabeth  ' :  but  that  law  haf^ 

in  general  been  held  only  to  extend  to  infants  under  ten  : 

thiou&h  il  Ibould  feem  that  dan^fels  between  ten  and  twelve  are 

'fiUi  under  the  protedion  of  the  (latute  Weflm.  i.  the  lay 

With  re!fe£t  to  tlieir  feduf^ion  not  having  been  akcred  br 

Cither  of  the  fubfequent  ftatutes. 

» 
A  MALE  infant,  under  the  age  of  fourteen  years,  is  pre- 

Aimed  by  law  incapable  to  commit  a  rape,  and  tlrerefpre  it 
fcems  cannot  be  found  guilty  of  it.  For  though  in  other  fe- 
lonies malitfa  fnppUt  aetaieth^  as  has  in  fome  cafes  been  Qaewn; 
yet,  as  to  this  particular  fpecies  of  felony,  the  law  fuppofcs 
^n  imbecillity  of  body  as  well  as  mind  ^. 

*lTHt  civil  law  feems  to  fuppofe  a  proflitute  or  commoti  " 
'haiiot  incapaWcof  any  injuries  of  this  kind  ^ :  not  allowing 
any  punlfliment  for  violating  the  chaftlty  of  her,  Who  hath  t  2^3  ] 
/indeed  no  xhaftity  at  all,  ox  at  leall  bath  no  regard  to  It. 
Bat  the  few  oi  England  does  not  judge  fo  hardly  of  offenders^ 
as  to  cut  oiF  all  opportunity  of  retreat  even  from  common 
ftrumpets,  and  to  treat  them  as  never  capable  of  amendment. 
It  therefore  holds  it  to  be  felony  to  force  even  a  c^ntttbine  or 
hvrfet  i^caufe  the  woman  may  have  forfaken  that  unlawful 

m 

?  2  Hal  P.  C,  6 ji.  •  Uui,  *  Cod.  9.  9.  22.  iy.  47.  %.  39. 
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conric  of  life  ^ :  ior^  96  Bta£b<m  w«U  obfei;ve8  \  <'  tiiee  «»«». 
*f  tretrix  fuerit  aniea^  ccrte  iun(  tewpowun&nfuit^cumruUmando' 
^  mequitioA  ejus  con/entire mhit"  ..  . 

As  to  the  ntaterial  fafls  requiHte  to  be  given  in  eriifencfr 
and  proved  upon  an  indidment  of  tnp^,  they  are  of  fucb  a 
nature,  that  thoagh  neceflary  to  be  known  and  fettled,:  for 
the  conYi£lion  of  the  guilty  and  prefervation  of  the  innocent, 
and  thcGcforc  are  to  be  found  in  fuch  criminal  treatifes  as 
diiconrfe  9f  thcfe  mattersr  in  detail,  yet  they  are  highly  ixitr 
proper  to  be  publicly  difcufied,  jcxccpt  only  in  a  court,  of 
}uilice«  I.ftiall  therefore  merqly  add  upon  this  head  a  few 
leniarksfrom  fir  MaUnCw  Hale  -,  with  regard  to  thecompe* 
teujcy  apd  credibility  of  witncffes  ;  which  may,  f^IvQpmbre^  - 
beconfideredf 

And,  firft,  the  party  ravi(hcd,may  give  evidence  «pon  . 
oath,  and  is  in  law  a  competent  witnefsj  but  the  credibHity 
of  her  teftimony,  and  how  far  forth  (he  is  to  be  believed'^ 
Biiift  be  left  to  the  jury  upon  the  circomftancea  of  fafl*  that   ■ 
concur  in  that  teftimony.   For  iuftance  j  if  the  witnefs  b^  ol 
gpod  fame  \  if  (he  prefently  difcovered  the  offence,  and  mad^ 
fearch  for  the  offender;  if  the  party  accufcd  fled  for  it ;  thefc 
and  ^  like  are  concurring  circumilanccs,  which  give  greater 
probability  to  her  evidence.     Butj  on  the  other  fide,  if  (he 
be  of  evil  fame,  and  ftand  unfupportcd  by  others  5  if  (he 
concealed  the  injury  for  any  confiderable  time  after  (he  had 
ppportunity  to  complain  ;   if  the  place,  where  the  hCt  was 
alleged  to  be  committed,  was  where  it  was  poflibic  (he  might 
[214  ]  have  beep  heard,  and  (he  made  no.  outcry:   thcfe  and  the 
like  ciscumftances  carry  a  ftrong,  but  not  concjufive,  prek 
fumption  that  l>cr  teftimony  h  lalfe  or  feigned* 

MoRfiovE!^,  if  the  rape  be  charged  to  he  committed  bn    * 
an- infant  under  twelve  years  of  age,  (he  miy  (till  b(  ^  com- 
petent MntiKft,  if  (lie  hath  fenfe  and  under  (landing  to'kaaw 

t  I  H«l.  P.  C.  619.     xHiwk.  P.  C  xoS,         •  *»  fi^'^^' 
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^e  nature  and  ob}igatioii&  of  an  oath ;  or  even  toiie  fen&Uo 
gf  tbe  wickednefs  of  telling  a  deliberate  He.     Na^^  thongk 
(he  hath  not,  it  id  thought  by  fir  Matthew  Hale  *  that  (he  ought 
xp   bp   hea^d   vithovit   oath,    to   give  the   court  informa* 
tloo  ;  and  others  have  held,  that  what  the  child  told  hev 
mo^ber^  or  other  relatiops,  may  be  given  in  eyiciencey  finoe 
the  nature  of  the  cafe  admits  frequently  of  no  batter  proofs 
But  it  is  now  fettled,  [Brazier's  cafe,   before  the  twelve 
judges^  t^.  19  Greo.  III.]   that  no  hearfay  Evidence  can  be 
giv^n  of  the  declarations  of  a  child  who  hath  not  capacity  ti» 
be  fwtnrn,  nor  can  fuch  child  be  exan^ined  in  court  with-* 
put  oath :  and  that  there  is  no  determinate  age,  at  whicll 
the  oath  of  a  child  ought  either  to  be  admitted  or  xe]t&tA4 
Yet,  where  the  evidence  of  children  is  admitted,  it  is  much 
fo  be  wiihed,  in  order  to  render  their  evidence  credible,  that 
fhere  (hoiiild  be  fome  concurrent  teftimony,  of  time,  place^ 
and  circamftances,  in  order  to  make  out  the  fa£l  ^    and 
that  the  convidion  flioqld  nqt  be  grounded  iingly  ern  tbe 
unfupported  accufation  of  an  infant  under  years  of  jdifcre- 
tion.     There  may  be  tlierefore,  in  many  cafes  of  this  na- 
ture,  witneSes  who  arc  competent,  that  is,  who  may  be 
adn>itted  to  he  heard  $  and  yet,  after  beiz>g  heard,  /pay  prore 
not  to  be  credible,  or  fuch  as  the  jury  is  bound  to  believe^ 
Por  one  eqccellencis  of  the  trial  by  jury  is,  that  the  jury  are 
triers  of  the  credit  of  the  witnefTcQ,  as  well  as  of  the  trutii 
pf  the  fa£L 

*'  It  is  true,  fays  this  learned  judge},  that  rape  Is  a  moft 
f  <  deteftable  crime,  and  therefore  ought  feverely  and  impar- 
•«  tially  to  be  punifhcd  with  death  \  but  it  muft  be  remem*  t-  ^tx  1 
<<  l^ed^  that  it  is  an  accufation  eafy  to  be  made,  hard  to  be 
•  **  proved,  but  harder  to  be  defended  by  the  party  accufed, 
*•  though  innocent."  He  then  relates  two  very  extraordinary 
caCe^s  of  laaticious  profecution  for  this  crime,  that  had  h^ 
peucd  within  his  own  obfer^ation  $  and  concludes  thus ;  **  I 

*<  mentioi)  ibefe  inftance9»  that  we  may  be  the  more  cautious    . 

• 

>  J  HiJ.  p.  C.  634.  i  Bid,  6^s» 

^«  qpon 


115  P  U  H  L  X  c  fiooR  IV. 

•  opon  trials  oToffenccs  of  this  nature,  wherein  (ht  court 
^  and  jury  may  with  fo  much  cafe  be  impofed  upon,  without 
•*  great  care  and  vigilance ;  the  hcinoufncfs  of  the  offence 
••  nuiny  times  tranfporting  the  judge  and  jury  with  fo  mucli 
**  indignation,  that  they  are  ovcrhaftily  carried  to  the  con- 
**  viclion  of  the  perfou  accufed  thereof,  by  the  confident  tcf- 
•«  timony  of  fometimes  falfe  and  niahcbus  witneflcs.'^ 

IV.  What  has  been  here  obferved,  efpecially  with  re- 
gard to  the  manner  of  proof,  which  ought  to  be  the  more 
dear  in  proportion  as  the  crime  is  the  more  detcftaUc,  may 
be  applied  to  another  offence,  of  a  (liil  deeper  malignity ;  the 
infamous  crime  againji  nature^  committed  cither  with  man  or 
bead.  A  crime,  which  ought  to  be  ftriflly  and  impartially 
proved,  and  then  as  ilri<^ly  and  rmpaniany  puniQied.  But 
it  is  an  offence  of  fo  dark  a  nature,  fo  eafiiy  charged,  and 
the  negative  fo  diQpult  to  be  proved,  that  the  accu£ation 
IhouM  be  clearTy  made  out:  for,  if  falfe,  it  deferves  a 
punifbmeot  inferior  only  to  that  of  the  crime  itfdf. 

I  WILL  not  a£l  fo  difagreeable  a  part,  to  my  readers  as  welF 
as  myfelft  as  to  dwell  any  longer  upon  a  fubjedl,  the  very 
mention  of  which  is  a  difgrace  to  human  nature.  It  will  be 
more  eligible  to  imits^te  in  this  refpe£l  the  delicacy  of  our 
Engliih  law,  which  treats  it,  in  its  very  indifiments,  as  a 
crime  not  fit  to  be  named  j  "  peccatum  iliud  horribihy  inter 
*♦  chrijliams  mn  nomuiandum  '*."  A  taciturnit'y  obferved  like-^ 
wife  by  the  edi£l  of  Conftantius  and  Conftans '  -,  "  ubi  foetus 
^*  ejl  id^qmd  non  frtyfivitfcire^juhtmus  injur gert  lege 5 y  armari 
f  X\6  "y^^  jura  gladio  ultore^  ut  exqitifttts  pGenis  fuhdafttur  infames^  qui 
«« funl^  vel  qui  fitturi  funt  re'i^^  Which  leads  me  to  add  a 
-word  cooceraiog  it's  punifliment. 

r 

This  the  voice  of  nature  and  of  reafon»  and  the  exprefr 
law  of  God  "*,  determined  tp  be  capital.    Of  which  we  have 

k  See  IB  il«r.  ^atI.    50  "Cdw.  TI.    «  lumed/*    (ss  Rep.  3;.) 
ft,  5S.  a  complaint,  that  a  Lorr^baid  di4         >  C^d-  9»  9.  31* 
co&udU  the  fin  '<  that  waa  not  to  be        "*  Lcvh.  xx.  13.  151 
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a  figiul  inftanccj  long  before  the  Jewifli  difpenfation,  by  the 
deftru£lion  of  two  cities  by  fire  from  heaven  :  fo  that  this  is 
•  an  univerfal,  not  merely  a  provincial,  precept.  And  our  an- 
tient  law  in  fome  degree  imitated  this  punifhment,  by  com- 
manding fuch  mifcreants  to  be  burnt  to  death  ^ ;  though 
Fleta  o  fays  they  (hould  be  buried  alive :  either  of  which 
punifliments  was  indifferently  ufed  for  this  crime  among  the 
antient  Goths  p.  But  now  the  general  punifliment  of  all 
felonies  is  the  fame,  namely,  by  hanging  :  and  this  offence 
(b^ing  in  the  times  of  popery  only  fubjefl  to  ecclefiaftical 
cenfures)  was  made  felony  without  benefit  of  clergy  by  (la« 
tute  25  Hen.  VIII.  c.'6.  revived  and  confirmed  by  5  EHz. 
C.  1 7<  And  the  rule  of  law  herein  is,  that,  if  both  are 
arrived  at  years  of  difcretion,  agentes  et  confentientes  pari  poena 
pUciantur  \ 

These  are  all  the  felonious  offences  more  immediately 
againft  the  perfonal  fecurity  of  the  fubjed.  The  tnfericA 
offences,  or  mifdemefnors,  that  fall  under  this  head,  are 
aJfaultSy  batteries y  wounding jfalfe  imprifinment^  and  kidnappings 

m 

V,  VI,  VII.  With  regard  to  the  nature  of  the  three  firft 
of  thefe  offences  in  general,  I  have  nothing  farther  to  add  to 
what  has  already  been  obferved  in  the  preceding  book  of  thefe 
commentaries  **  \  when  we  confidered  them  as  private  wrongs, 
or  civil  injuries,  for  which  a  fatisfa£lion  or  remedy  is  given 
to  the  party  aggrieved.  But,  taken  in  a  public  light,  as  a 
breach  of  the  king's  peace,  an  affront  to  his  government,  and 
9  damage  done  to  his  fubjefls,  they  are  alfo  indi£lable  and 
puniQiable  with  fines  and  imprifonment ;  or  with  other 
Ignominious  corporal  penalties,  where  they  are  committed 
with  any  very  atrocious  dcfign  •.  As  in  cafe  of  an  afl^ult  with  [  2x7  J 
an  intent  to  murder,  or  with  an  intent  to  commit  either  of  the 
crimes  laft  fpoken  of ;  for  which  intentional  aflaults,  in  (he 
two  laft  cafes,  indictments  are  much  more  ufual,  than  for 

■  Brit  c.  9.  4  }  Inft.  59. 

•  /.  I.  ff.  37.  '  Sec  Vol.  III.  pag.  120. 
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'thfe  abfolufe  perpetration  t)f  the  hSts  tfaemfelTesi  on  account 
of  the  difficulty  of  proof :  or,  when  both  parties  are  confent^ 
ing  to  an  unnatural  attempt)  it  is  ufual  not' to  charge  znj 
'Hjfault ;  but  that  one  of  them  laid  hands  on  the  other  trith 
Fn tent  to  commit,  and  that  the  other  permitted  the  famewt:h 
Intent  to  fufFer,  the  commiflion  of  the  abominable  crime  be- 
forementioned.  And,  in  all  thefe  cafes,  befides  heavy  fine  and 
imprifonment,  it  is  ufual  to  award  judgment  of  the  pillory. 

.  Thshe  is  alfo  one  fpecies  of  battery,  more  atrocious  an4 
peoal  than  the  red,  which  is  the  beating  of  a  clerk  in  oiders> 
^X  clergyman ;  on  account  of  the  refpe£t  and  reverence  due 
to  his  {acred  chara£ler,  astheminifter  and  embafiadorof  peace. 
Accordingly  it  is  enacted  by  the  (latute  called  articuli  cleri^ 
9  Edw,  II.  c.  3.  that  if  any  perfon  lay  violent  hands  upon  a 
5:lerk,  the  amends  for  the  peace  broken  ihall  be  before  the 
^ing;  that  is,  by  indi£lment  in  the  king's  courts :  and  the 
aiTuLlant  may  alfo  be  fued  before  thebi(hop,  that  excommu-r 
nication  or  bodily  penance  may  be  impofed :  which  if  the 
ofTender  will  redeem  by  money,  to  be  given  to  the  biihop,  o;;; 
the  party  grieved,  it  may  be  fued  for  before  the  bifhop } 
whereas  otherwife  to  fue  in  any  fpiritual  court,  for  civil 
^abiages  for  the  battery,  falls  within  the  i3LngtTo{praemUi'iire\ 
Put  fuits  are^  and  always  were,  allowable  in  the  fpiritual 
court,  for  money  agreed  to  be  given  as  a  commutation  for 
penance  ".  $0  that  upon  the  whole  it  appears,  that  a  perfon 
guilty  of  fuch  brutal  behaviour  to  a  clergyman,  is  fubjc£)t  to 
^iree  kinds  of  proftrcution,  all  of  which  may  be  purfucd  for 
one  and  the  fame  offence :  an  indi<5lment,  for  the  breach  of 
the  king's  peace  by  fuch  affault  ^nd  battery;  a  civil  a£lion, 
for  the  fpecial  damage  fu Sained  by  the  party  injured  j  and  ai 
fuit  in  the  ecclefiaftical  court,  firft, />ro  correBione  et  falute 
^2183  animaey  by  enjoining  penance,  and  then  again  for  fuch  fum  of 
money  as  (hall  be  agreed  on  for  taking  gf  .the  penance  enjoin- 
-cd :  it  being  ufual  in  thofe  courts  to  exchange  their  fpiritual 
cenfures  for  a  round  compenfation  in  money  ^  \  perhaps  be« 

*  2  Inft.  492.  620,  ▼  2  Roll.  Rep.  3S4. 

»  /irtk,  Qir.  9  Edw,  II,  c,  4.  F.  N.  B.  53. 
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eauk  poverty  is  geperaUy  efteemed  by  the  moralifU  the  bc(^ 
HAodkine  profaluU  animaen 

VIIL  The  two  remaining  crimes  and  oiFences,  ag^inft  th« 
perfons  of  bis  majefty's  fubjeds,  are  infringements  of  theif 
natural  liberty :  concerning  the  firft  of  whicb^y^i^  imprifith' 
m^fUf  its  nature  and  incidents,  I  mufl  content  myfelf  with 
referring  the  ftudent  to  what  was  obfcrved  in  the  preceding 
Tolum«  ^9  when  we  confidered  it  as  a  mere  civil  injury.  But^ 
befides  the  private  fatisfa£kion  given  to  the  individual  by 
a£lion5  the  law  alfo  demands  public  vengeance  for  the  breach 
of  the  king's  peace,  for  the  lofs  which  the  ftate  fuftains  by 
tlie  confinement  of  one  of  it's  members,  and  for  the  infringe^ 
ment  of  the  good  order  of  fociety.    We  have  feen  before  % 
that  the  moft  atrocious  degree  of  this  offence,  that  of  fending 
any  fubjed  of  this  realm  a  prifoner  into  parts  beyond  the 
feas,  whereby  he  is  deprived  of  the  friendly  alSSance  of  the 
laws  to  redeem  him  from  fuch  his  captivity,  is  puniflied  with 
the  pains  of  praemuntre^  and  incapacity  to  hold  any  office* 
without  any  poQibility  of  pardon  7.     And  we  may  alfo  add^ 
that  by  ftatute  43  Eliz.  c.  13.  to  carry  any  one  by  force  out  of 
the  four  northern  countries,  or  imprifon  him  within  the  fame,* 
in  order  to  ranfom  him  or  make  fpoil  of  his  perfon  or  goods, 
is  felony  without  benefit  of  clergy  in  the  principals  and  all 
acceflbries  before  the  fa^.  Inferior  degreesof  the  fame  offence* 
of  falfe  imprifonment,  are  alfo  punifhable  by  indidment* 
(tike  affaults  and  batteries,)  and  the  delinquent  may  be  fined 
and  imprifon ed  '•    And  indeed  *  there  can  be  no  doubt,  but 
that  all  kinds  of  crimes  of  a  public  nature,  all  dillurbances 
of  the  peace,  all  oppreflions,  and  other  mifdemefnors  what- 
Ibever,  of  a  notorioufly  evil  example,  may  be  indi£led  at  the 
fuit  of  the  king. 

IX.  The  other  remaining  offence,  that  of  kidnappin^^hAng  r  210  i 
the  forcible  abdu£lion  or  (lealing  away  of  a  man*  woman* 

*  See  Vol.  Iir.  pag.  117.  »  Weft.  Symbol,  part  a,  fff«92. 

.  «  See  pag.  S16.  •  X  H^wkt  P.  C,  ajg. 
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or  child,  from  their  own  country,  and  fending  them  into 
another,  was  capital  by  the  Jewifli  law.  <<  He  that  ftealeth 
<<  a  man,  and  felleth  him,  or  if  he  be  foond  in  his  hand,  he 
**  (hall  furely  be  put  to  death  *»/'  So  likewife  in  the  civil  law, 
the  oficnce  of  fpiriting  away  and  ftealing  men  and  children  i 
which  was  called  plagium^  and  the  oflFender  p/agiarsif  was 
puniflied  with  death  ^.  This  is  unqueftionably  a  very  heinous 
crime,  as  it  robs  the  king  of  his  fttbje£ts,  banlflies  a  man 
from  his  country,  and  may  in  its  confequences  be  produc- 
tive of  the  moft  cruel  and  difagreeable  hardihips  ;  and  there- 
fore the  common  law  of  England  has  puniOied  it  with  fine, 
imprifonment,  and  pillory*^.  A;id  alfo  the  ftatute  ii  &  la 
W.  III.  c.  7.  though  principally  intended  againft  pirates,  has 
a  claufe  that  extends  to  prevent  the  leaving  of  fach  peiCons 
abroad,  as  are  thus  kidnapped  or  fpirited  away  ;  by  enabling,' 
that  if  any  captain  of  a  merchant  veflel  (hall  (during  his  being 
abroad)  force  any  perfon  on  (hore,  or  wilfully  leave  him 
bdiind,  or  refufe  to  bring  home  ail  fuch  men  as  he  carried 
out.  If  able  and  defirous  to  return,  he  Ihall  fliffer  three 
months  imprifonment.  And  thus  much  for  offences  that 
more  immediately  affe£l  the  perfins  of  individuals.     ' 


b  Ezod.  xxi.  16. 
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CHAPtBR     THE     SIXTEENTH^ 

*p    OFFENCES    AGAINST    the  HABI- 
TATIONS OF   INDIVIDUALS. 


THE  only  two  oflfences,  that  more  immediately  aflfeft 
the  habitations  of  indivjduals  or  private  fubjc£t9,  are 
thofe  of  arfon  and  burglary. 

m 

I.  A&80ii»  9h  ardendQ^  is  the  malicious  and  wilful  burn- 
ing of  the  houfe  or  outhoufe  of  another  man.  This  is  aa 
offence  of  tiery  great  malignity,  and  much  more  pernicious 
to  the  public  than  fimple  theft :  becaufe,  firft^  it  is  an  offence 
againft  that  right  of  habitation,  which  is  acquired  by  the 
law  of  nature  as  well  as  by  the  laws  of  fociety ;  next,  be- 
caufe  of  the  terror  and  confufion  that  neceflarily  attend  it ; 
and  laftly,  becaufe  in  fimple  theft  the  thing  ftolen  only 
changes  its  mafter,  but  ftill  remains  in  ejfe  for  the  benefit  of 
the  public,  whereas  by  burning  the  very  fubftancc  is  abfo- 
lutely  de(lroyed>  It  is  alfo  frequently  more  dedruAive  than 
murder  itfelf,  of  which  too  it  is  often  the  caufe :  fince  mur- 
der, atrocious  as  it  is,  feldom  extends  beyond  the  felonious 
a£l:  defigned ;  whereas  fire  too  frequently  involves  in  the  com- 
mon calamity  perfons  unknown  to  the  incendiary,  and  not 
intended  to  be  hurt  by  him/  and  friends  as  well  as  enemies. 
For  which  reafon  the  civil  law  *  -punifhes  with  death  fuch  as 
malicioufly  fet  fire  to  houfes  in  towns,  and  contiguous  to 
others ;  but  is  more  merciful  to  fuch  as  only  fire  a  cottage, 
ox  houfe,  (landing  by  itfelf. 

*F/,^S.  19.  iS.  §12. 
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'  Our  Engllfli  law  alfo  diftinguUhes  with  much  accuracy 
upon  this  crime.  And  therefore  we  "will  inquirei  firft,  what 
is  fuch  a  houfe  as  may  be  the  fubje£l  of  this  oflcnce :  neict^ 
wherein  the  offence  itfelf  confifts,  or  what  amounts  to  ^  a 
burning  of  fuch  houfe  i  and  laftly^  how  the  offence  is 
puniihed. 

1.  Not  only  the  bare  dwelling  houfe,  but  all  out-hou&s 
that  are  parcel  thereof,  though  not  contiguous  thereto,  nor 
under  the  fame  roof,  as  barns  and  ftable8,may  be  the  fubjeA 
of  arfon  ^.     And  this  by  the  common  law :  which  alfo  ac- 
counted it  felony  to  burn  a  fingle  barn  in  the  Beld^  if  filled 
with  hs^y  or  corn,  though  not  parcel  of  the  dwelling  houfe  ^^ 
The  burning  of  a  flack  of  corn  was  antiently  likewife  ac* 
counted  arfon  "*•    And  indeed  all  the  niceties  and  diftln£liotis 
which  we  meet  with  in  our  books,  concerning  what  fliall, 
or  fhall  not,  amount  to  arfon,  feem  now  to  be  taken  away 
by  a  variety  of  ftatutes ;  which  will  be  mentioned  in  the 
next  chapter,  and  have  made  the  punishment  of  wllfid  burn- 
ing equally  extenfive  as  the  mifchief.     The  offence  of  arfon 
(ftriftly  fo  called)  may  be  committed  by  wilfully  fctting  fire 
to  one's  own  houfe,  provided  one's  neighbour's  houfe  is 
thereby  alfo  burnt ;    but  if  no  mifchief  is  done  but  to  one's 
own,  it  does  not  amount  to  felony,  though  the  fire  was 
kindled  with  intent  to  burn  another's  *.  For  by  the  cpmmon 
law  no  intention  to  commit  a  felony  amounts  to  the  fame 
crime ;  though  it  ;loes,  in  fome  cafes,  by  particular  ftatutes. 
However  fuch  wilful  firing  one's  own  houfe,  in  a  ionvn,  is  a 
high  mifdemefnor,  and  punifhable  by  fine,  imprifonment, 
pillory,  and  perpetual  fureties  for  the  good  behaviour  ^(i)^ 
And  if  a  landlord  or  reverfioner  fets  fire  to  his  own  houfe,  of 

h  I  Hal.  V.  C,  567,                              •  Cro.Car-  377*     x  Joo.  351, 
«  3  InL  69.                                         '  X  Hal.  P.  G.  568.  j  Hawk.  P.  C< 
*  I  Hawk.  P.  C.  105.      ''  "    '100:  ■"      - 
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( I )  An  attempt  or  preparation  to  fi^t.fire  to  one's  own  houfe  in 
a  town,  though  the  fire  is  sever  kindled,  id  a  mifdemefnor. 
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Which  another  i^  in  pofleflion  tinder  a  leafe  from  himfelf  or 
JFrom  thofe  whofe  eftate  he  hath,  it  fhall  be  accounted  arfon ; 
for,  during  the  leafe,  the  houfe  id  the  t)ropert]r  of  thd 
tenant  >  (2). 

2.  As  to  what  (hall  be  faid  to  be  a  taming ^  fo  as  to  amount  C  222  3 
to  arfon,  a  bare  intent,  or  attempt  to  do  it,  by  zAvLzUy  fetting 

fire  to  an  houfe,  unlefs  it  abfolutely  turns,  does  not  fall  within 
the  defcription  of  incendit  et  comtujjtt ;  which  were  words 
neceflary,  in  the  days  of  law- latin,  to  all  indlflments  of  this 
fort.  But  the  burning  and  confuming  of  any  part  is  fufficient ; 
though  the  fire  be  afterwards  extinguKhed  K  Alfo  it  mud 
be  a  malicwus  burning }  otherwife  it  is  only  a  trefpafs :  •  and 
therefore  no  negligence  or  mifchance  amounts  to  it.  For 
which  reafon,  though  an  unqualified  perfon,  by  (hooting 
with  a  gun,  happens  to  fet  fire  to  the  thatch  of  a  houfe,  this 
fir  Matthew^Hale  determines  not  to  be  felony,  contrary  to 
the  opinion  of  former  writers  ^  But  by  ftatute  6  Ann.  c.  j  t. 
any  feryant,  negligently  fetting  fire  ro  a  houfe  or  out-houfes^ 
(hall  forfeit  100/.  or  be  fent  to  the  houfe  of  corredion  for 
eighteen  months ;  in  the  fame  manner  as  the  Roman  law 
diredlcd,  «*  eoj,  qui  negligent^  ignes  apudfe  hiibumnt,fufiibut 
«'  veljtagelliscaedi^** 

3.  Tm punt/bment  of  arfon  was  death  by  our  antient  Sazoii 
laws  ^  And^  in  the  reign  of  Edward  the  firft,  this  fen- 
tence  was  executed  by  a  kind  of  Ux  ialionh ;  for  the  incendia^^ 
rics  were  burnt  to  death  "  :  as  they  were  alfo  by  the  Grothlc 
conftitutions ".  The  ftatute  8  Hen.  VL  c.  6.  made  the 
wilful  burning  of  houfes,  under  fome  fpecial  circumftancea 

«  Foft.  115.  *  Ff  I.  15.4. 

^  I  Hawk.  P.  C.  X06.  *  LL.  Inst,  e,  7.         *  fcrltt.  e,  9. 

I  1  Hal.  P.  C.  54>9.  *  Stieroh.  de}t$rt  G«tb.  L  3.  r.  6.. 


I,    .1     •••,■  a  ^   *i->i.    I       ,.      .1  I.  1.1*  ■■■*■■  ■Mini.i*. 


(2)  And  it  ha»  been  cxprcfsly  determined,  that  if  a  tenant  fcl 
fire  to  the  houfe  of  his  landlord,  he  is  not  guilty  of  «Hbn.  Brunufi 
Cafct  Leach,  195.  209. 

S  4  therein 
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therein  m^nrioned,  amount  to  the  crime  of  high  treafohv 
Bat  it  was  again  reduced  to  felony  by  the  general  add  of 
Edward  VI.  and  queen  Mary ',  and  now  the  puntftiment  of  aU 
capital  felonies  id  uniform,  namely,  by  banging.  THe 
offence  of  arfoo  was  denied  the  benefit  of  clergy  by  ftatute 
7, 1  Hen*  VIII.  c.  i .  but  that  ftatute  was  repealed  by  i  Edw.VL 
c.  12.  and  arfon  was  af^rwards  held, to  be  onfted  of  clergy, 
with  Tcfpeft  to  the  principal  offender,  dniy  by  inference 
r  223  }  and  dedu£^ion  from  the  ftatute  4  &  5  P.  &  M.  c.  4.  which 
erprefsly  denied  it  to  the  acceflbry  before  the  fa£t*;  though 
now  it  is  exprefsly  denied  to  the  principal  in  all  cafes  within 

the  ftatute  9  Geo.  I.  c.  22. 

• 

II.  BtRGLARTy  or  no£iurnal  hoafebreiktng,  burgi  latro^ 
cimunti  which  by  our  antient  law  was  caUed  bame/echM^  at  it 
is  in  Scotland  to  this  day,<  has  always  been  looked  upon  a»  a 
very  heinous  offence :  not  only  becaufe  of  the  abmidant  terror 
that  it  naturally  carried  with  it,  but  alfo  at  it  it  a  forcible 
invafion  and  difturbance  of  that  right  qf  habitation,  whidi 
every  individual  might  acquire  even  hi  a  ftate  of  natiMre  ;  an 
invaiionjwhich  in  fuch  a  ftate  would  be  fure  to*  be  puniftied 
with  death,  unlefs  the  affailant  were  the  ftronger.  But  in 
civil  fociety,  the  laws  alfo  come  in  to  the  afiiftance  of  the 
weaker  party  :  and,  befides  that  they  leave  him  this  natural 
right  of  killing  the  aggreffor,  if  he  can,,  (as  was  (hewn  in  a 
former  chapter  p,)  they  alfo  protect  and  avenge  him,  in  cafe 
the  might  of  the  affailaat  is  too  powerful*  And  the  law  of 
England  has  fo  particular  and  tender  a  regavd  to  the  immu^ 
nity  of  a  man's  houfe,  that  it  ftyles  it  his  caftle,  add  will 
never  fuffer  it  to  be  violated  with  i^ipunity:  agreeing  hereia 
with  the  fentiments  of  antient  Rome,  as  ezpreffed  in  the  . 
words  of  Tully'J;  ^^  quid  emmfan^ius^  quid  6mm  rcI/giof7e 
^(  mttnitiuj,  quam  domus  uniufcujufque  crvium  ?*'  For  this  reafon 
no  outward  doors  can  in  general  be  broken  open  to  execute 
any  civil  procefs ;  though,  in  criminal  catrfes,  thd  public 
^  fafety  fuperfedes  the  private.     Hence  alfo  in  part  arifcs  thc^ 

•  ti  Rcp<  ^5.    a  Hal.  P.C.  346*        p  See  pag.  xSo. 
347,    I'ofter.  336.      '  ^ pro  dome f  ^t,    - 

aniraad- 
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aoimadverfion  of  the  law  upon  cares-droppers^  nufanccra, 
iM^id  incendiaries  :  and  to  this  principle  it  muft  be  afTigned, 
that  a  man  may  aflcmble  people  together  lawfully  (at  leaft  if 
they  do  not  exceed  eleven )  without  danger  of  ratfing  a  riot, 
routs  or  unlawful  aifembly,  in  order  to  proted  and  defend 
his  houfe  I  which  he  is  n6t  permitted  to  do  in  any  other 
cafe  '* 

Th£  definition  of  a  burglar^  as  given  us  by  fir  Edward  [  224  3 
Coke  S  ia»  **  he  th^t  by>  night  breaketh  and  entereth  into  a 
<<  noanfion-hcttfey  withiotent  to  cooimit  a  felony/'    In  this 
definition  there  are  four  things  to  be  confidered  j  the  tinUf 
the  place,  tlie  manner,  and  the  inU/it. 

l«  Ths  Hm0  muft  be  by  night,  and  not  by  day :  for  id 
the  day  tkne  ihere  is  no  burglary.  We  have  fcen  S  in  the 
oafeof  jttftifiaUehomicideihow  much  more  heinous  allhws  ' 
made  an  attack  by  night, ^rather  than  by  day;  allowmg  the 
party  attacked  by  night  to  kill  the  afiailant  with  impunity. 
As  to  what  4s  reckoned  night,  and  what  day,  for  this  pur- 
pofe :  antienily  the  day  was  accounted  to  begin  only  at  fun- 
rifingi  and  to  end  immediately  upon  fun-fet ;  but  the  better 
opinion  feems  tb  be,  that  if  there  be  daylight  or  crepufculum 
enough,  begun  ct  left,  to  difcern  a  man's  face  withal,  it  is 
no  burglary  *•  But  this  does  not  extend  to  moonlight ;  for 
then  many  midnight  burglaries  would  go  unpuniflied :  and 
befides,  the  malignity  of  the  offence  does  not  fo  properly  arife  • 
from  its  being  done  in  the  dark,  as  at  the  dead  of  night ; . 
when  all  the  creation,  except  beafts  of  prey,  are  at  reft  \ 
when  fleep  has  difanned  the  owner,  and  rendered  his  caftle 
defencelefiu 

a*  Asito  th«  place.  It  muft  be^  according  to  fir  Edward 
Coke's  definition^  in  a  mai^ff/i-houfe  ;  and  therefore  to  ac» 
count  for  the  rcaibn  why  breaking  open  a  church  is  burglary, 

^    »  r  Hal.  P.  C.  J47.  "3  Inft,  63.     i  Hal.  P.  C.  550. 

•  3  Isft.  63.  X  HM'k.P.C.  xoi. 

.<  See  p«|.  xSof  iSx. 

as 
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a^  it  tindonbtedly  is,  he  quaintly  obfiervel  that  it  is  Jomtii 
manfumtdis  Dei  \  But  it  docs  not  icem  abfolntely  ncce&ry 
that  it  (hould  in  all  cafes  be  a  manfion-hoi^e  1  for  it  may 
alfo  be  committed  by  breaking  the  gates  or  walls  of  a  town  in 
the  night  ^;  though  that  perhaps  Gr  Edward  Coke  would 
haTC  called  the  manfion-houfe  of  the  garrifon  or  corporation. 
Spelman  defines  burglary  to  be,  <*  m&urnd  diruptio  alicujw 
£  325  }  ^^  hahitacuUy  vel  ecclffiaey  etiam  murorttm  fertarumve  iurgi^  ad 
^* fel&niam perpetratidam"  And  therefore  we  may  fitfciy  con- 
cludCy  that  the  requiCte  of  its  being  damut  makfimidit  i$ 
only  in  the  burglary  of  a  pri^te  houfe :  wluch  is  the  mod 
frequent^  and  in  which  it  is  indifpenfably  neceflary  to  fbtm 
its  guilty  that  it  muft  be  in  a  manflon  or  dwelling  houfe. 
For  no  dtftant  barn^  warehoufe^  or  the  like,  are  under  the 
fame  privilegeSi  nor  looked  upon  as  a  man's  caftle  of  defence : 
nor  is  a  breaking  open  of  houfes.  wherein  no  man  tefides^ 
and  which  therefore  for  the  time  being  are  not  manfion* 
houfes,  attended  with  the  fame  circumftances  of  midnight 
terror.  A  houfe  howeveri  wherein  a  man  fometimes  rcfidesi 
and  which  the  owner  hath  only  left  for  a  ttiott  feafoo^  anhno 
revertendiy  is  the  objeck  of  burglary ;  though  no  one  be  in  it,  at 
the  time  of  the.  faft  committed  *  (3).  And  if  the  bam,  (table, 
or  warehoufe,  be  parcel  of  the  manfion-houfe  and  within  the 
fame  common  fencer,  though  not  under  the  fame  roof  or 
contiguous,  a  burglary  may  be  committed  therein ;  for  the 
capital  houfe  protetls  and  privileges  all  its  branches  and  ap-» 
purtcnants,  if  within  the  curtilage  or  home-ftall  *•  A  cham- 
ber in  a  college  or  an  inn  of  court,  where  each  inhabitant 
hath  a  diftinft  property,  is,  to  all  other  purpofes  as  well  as 

V  3  Inft.  $4..  Tf  JCev.  Garland*  P«  16  Geo.  III.  by 

w  Spelrn.  Chff,  t,  Burgfary,  i  Hawk,  all  the  judges. 

p.  C.  IQ3.  •  I  H*l,  P.  C.  55S.   1  Hawk.  P.  C. 

«  I  Hal.  P.  C.  566.     Foft.  77.  104. 


(3)  Where  a  houfe  is  built,  purcKafed,  or  rented,- and  is  under 
repairs,  or  is  making  ready  for  the  reception  of  the  owner's  famfly, 
no  burglary  can  be  committed  in  it,  until  the  owner,  or  fomc  part 
of  his  family,  goes  to  inhabit  it.     Lyoni'j  Caff,  Leacb^  16$. 

4  ^^^9 
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M$s  the  manfion«houfe  ol  the  owner  %  So  alfo  U  a  room  or 
lodgiogi  in  any  private  houfe,  the  manfion  for  the  time  being 
of  tlie  lodger  ;  if  the  owner  doth  not  himfelf  dwell  in  the 
hottfey  or  if  he  and  the  lodger  enter  by  different  outward 
doors.  Bat,  if  the  owner  himfelf  lies  in  the  houfe,  and  hatli 
but  one  outward  door  at  which  he  and  his  lodgers  enter,  fuch 
lodgers  feem  only  to  be  inmates,  and  all  their  apartments  to 
be  parcel  of  the  one  dwelling-houfe  of  the  owner  ^.  Thus 
too  the  houfe  of  a  corporation,  inhabited  in  feparate  apart- 
ments by  the  officers  of  the  body  corporate,  is  the  manCon- 
houfe  of  the  corporation,  and  not  of  the  refpedive  officers^. 
But  if  I  hire  a  {hop,  parcel  of  another  man's  houfe,  and 
work  or  trade  in  it,  but  never  lie  there ;  it  is  no  dwelling- 
honfe,  nor  can  burglary  be  committed  therein :  for  by  the  leafe  r  226  1 
it  is  fevered  from  the  reft  of  the  houfe,  and  therefore  is  not 
the  dwtlKng-houfe  of  him  who  occupies  the  other  part ;  nei- 
ther can  I  be  faid  to  dwell  therein,  when  I  never  lie  there*'  (4). 
Neither  can  burglary  be  committed  in  a  tent  or  booth  ere^ed 
in  a  market  or  fair;  though  the  owner  may  lodge  therein *• 
for  the  law  regards  thus  highly  nothing  but  permanent  edi- 
fices ;  a  houfe,  or  chnrch,  the  wall  or  gate  of  a  town  ;  and 
though  it  may  be  the  choice  of  the  owner  to  lodge  in  fo  fra- 
gile 3  tenement,  yet  his  lodging  there  no  more  makes  it  bur- 
glary to  break  it  open,  than  it  would  be  to  uncover  a  tilted 
waggon  in  the  fame  circumftances,. 

3,  As  to  the  manner  of  committing  burglary:  there  muft  be 
both  a  breaking  and  an  entry  to  complete  it.  But  they  need 
not  be  both  done  at  once :  for,  if  a^oie  be  broken  one  night, 
and  the  fame  breakers  enter  the  next  night  through  the  fame^ 

•  I  H2I.  V,  C.  556,  *  t  Hal.  P,  C.  558. 

^  Kel.  84.     '  Hal.  P.C.  556.  «  x  Hawk.  P.  C.  104. 

«  Fofter.  38,  39. 


(4)  But  where  a  fhop  was  rented  with  fomc  of  the  Jipartments  of 
a  houfe,  it  was  held  that  the  {h(»p  was  flill  part  of  the  dwelling- 
houfe,  and  that  burglary  might  be  committed  in  it,  as  the  houfe 
of  the  landlord.     Cihfon^s  Cafe^  Leach ^  287. 

they 
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they  are  burglars  ^  There  muft  in  general  be  an  zGtuH  brealp*  ^ 
;ing ;  not  a  mere  legal  claufutn  frtgity  (by  leaping  over  invifi- 
ble  ideal  boundaries,  which  may  conftitute  a  civil  trefpafi^) 
but  a  fiibilantial  and  forcible  irruption.  As  at  leaft  by  break-^ 
ing>  or  taking  out  the  glafs  of,  or  otherwife  opening,-  a  win- 
dow :    picking  a  lock,  or  opening  it  with  a  key  \    nay,  by 
lifiing  up  the  latch  of  a  door,  or  uniooGng  any  other  faften- 
ing  which  the  owner  has  provided.    But  if  a  perfon  leaves  his 
doors  or  windows  open,  it  is  his  own  folly  and  negligence  ; 
and  if  a  man  enters*  therein,  it  is  no  burglary  :  yet,  if  he 
afterwards  untocks  an  inner  or  chamber  door,  it  is  fo  ^.  But 
to  come  down  a  chimney  is  h^ld  a  burglarious  entry  \  for 
that  \&  as  much  clofed,  as  the  nature  of  things  will  permit^* 
iso  alfo  to  knock  at  a  door,  and  upon  opening  it  to  ruih  in, 
with  a  felonious  intent ;  or,  under  pretence  of  taking  lodg- 
iogSf  to  fall  upon  the  landlord  and  rob  him  \  or  to  procure  a 
^  conilable  to  gain  admittance,  in  order  to  fearch  for  traitors, 
and  then  to  bind  the  co'nfiable  and  rob  the  houte  j  all  thefe 
entries  ^ave  been  adjudged  burglariousi  though  there  was 
|[  227  ]  no  ackual  breaking :  for  the  law  will  not  fufier  itfelf  to  be 
trifled  with  by  fuch  evafions,  efpecially  under  the  cloke  of 
legal  procefs '.    And  fo,  if  a  £ervant  opens  and  enters  his 
mafter's. chamber-door  with  a  felonious  defign:  or  if  any 
other  perfon  lodging  in  the  fame  houfe,  or  in  a  public  inn, 
opens  and  enters  another's  door,  with  fuch  evil  intent ;  it  is 
burglary.    Nay,  if  the  fervant  confpires  with  a  robber,  and 
lets  him  into  the  houfe  by  night,  this  is  burglary  in  both^  : 
for  the  fervant  is  doing  an  unlawful  a£l,  and  the  opportunity 
afforded  him,  of  doing  it  with  greater  eafe,  rather  aggravates 
than  cxtenttates  die  guilt.     As  for  the  entry,  any  the  leaft 
degree  of  it,  with  any  part  of  the  body,  or  with  an  inftru- 
ment  held  in  the  hand,  is  fufiicient :  as,  to  (lep  over  the 
threihold,  to  put  a  hand  or  a  hook  in  at  a  window  to  draw 
out  goods,  or  a  piftol  to  demand  one's  money,  are  all  of  them 

'  I  Hal.  P.  C.  551,  ^         »  I  Hawk.  P.  C.  ic». 

«  /^i^  553.  'Stra.    %%u     I  Hal.    P.  C.    553. 

»»  1  Hawk.  P.  C.  101.   1  Hal  P.  C,      1  Hawk.  P.  C.  103. 

•  burglarious 
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burglarious  entries  ^(5),  The  entry  may  be  beforethebteaklng, 
as  well  as  after :  for  by  ftatutc  1 2  Ann.  c.  7.  if  a  perfon  cntert 
into  the  dwelling-houfe  of  another,  without  breaking  inj^ 
cither  by  day  or  by  night,  with  intent  to  commit  felony,  or» 
being  in  fuch  houfe,  (hall  commit  any  felony  ;  and  fliall  in 
the  night  break  out  of  the  fame,  this  is  declared  to  be  bur« 
glary ;  there  having  before  been  dlfferetit  opinions  concern- 
ing it:  lord  Bacon"  holding  the  affirmative,  and  fir  Matthew 
Hale  «  the  negative.  But  it  is  univer fall y  agreed,  that  there 
nluft  be  both  a  breaking,  either  in  fa£l  or  by  implication, 
and  alfo  an  entry,  in  order  to  complete  the  burglary. 

4.  As  to  the  intent ;  it  is  clear,  that  fuch  breaking  and 
V  entry  muft  be  with  a  felonious  intent,  otherwife  it  is  only  a 
trefpafs.  And  it  is  the  fame,  whether  fuch  intention  be 
adually  carried  into  execution,  or  only  ^demonftrated  hj 
fome  attempt  or  overt  a£l,  of  which  the  jury  is  to  judge* 
And  therefore  fuch  a  breach  and  entry  of  a  houie  as  has 
been  before  defcribed,  by  night,  with  intent  to  commit  a 
robbery,  a  murder,  a  rape,  or  any  othe;.  felony,  is  burglary )  [  aaS  3 
whether  the  thing  be  a£lual]y  perpetrated  or  not.  Nor  does 
it  make  any  difference,  whether  the  offence  were  felony  at 
common  law,  or  only  created  fo  by  ftatute  j  fince  that  ftatute, 
which  makes  an  ofience  felony,  gives  it  incidentally  all  the 
properties  of  a  felony  at  common  law*. 

>  I  Hal,  P.  C.  555,     I  Hawk.  P.  C.        ■  i  H*l.  P.C.  554, 
203.     Foft.  loS.  •  I  Hawk.  P.  C.  105, 

™  Elem.  65. 


(5)  In  a  cafe  where  a  door  had  b'een  bored  through  by  an  in- 
ftrumeht,  called  a  centre-bit,  the. end  of  which  muft  have  pene- 
trated beyond  the  internal  furfacc  of  the  door,  it  wis  held  that 
this  vras  Oct  a  fuffict<:nt  entry  to  conftitute  a  butglary*  When 
the  infertion  of  an  inftrument  amounts  to  a  burglarious  entry,  the 
inflrument  muft  be  of  fuch  a  nature  as  is  calculated  to  e£Fe^  the  in*. 
tended  felony  after  the  breaking  is  completed.  Hugbet*s  Cafe^ 
l^eachj^il. 

Thus 
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Thus  much  for  the  nature  of  burglary ;  which  is  a  felony 
at  common  law,  but  within  the  benefit  of  clergy.  The 
ftatutes  however  of  i  Edw.  VI.  c.  I2.  and  iSEliz.  c.  7. 
take  away  clergy  from  the  prtocipale,  and  that  of  3  &  4  W. 
tc  M-  c.  9.  from  all  abettors  and  acccflfories  before  the.  fa£t  K 
And,  in  like  manner,  the  laws  of  Athens,  which  puniflied 
no  fimple  theft  with  death,  made  burglary  a  capital  crime  9. 

r 

P  Burglary  in  any  houfe  belonging  to  felony,  and  puniHied  with  traufportacioa 

the  plate  glafa  company,  with  intent  to  for  frven  years. 

Ileal  the  ftock  w  utrnfi!^!  is  by  ^rute  4  Pott«  Aoticj.  b.  i.  c.  iS» 
13  Geo.  UI.  c  ^S.  d«:cbred  to  b«  fmgk 
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CHAFTEA   THIS   SEVENTEENTH* 

PF     OFFENCES    AQAiNST     PRIVATJ^ 

PROPERTY, 


THE  next,  and  laft  fpecies  of  oflFences  againft  private' 
fttbje£t8>  are  fuch  as  more  immediately  afFecb  their 
property.  Of  which  there  are  two,  which  are  attended  with 
a  breach  of  the  peace ;  larciny,  zn^  malicious  mi/chief :  and 
one,  that  is  equally  injurious  to  the  rights  of  property,  but 
attended  with  no  a£l  of  violence ;  which  is  the  crime  of 
firgiry.    Of  thcfc  three  in  their  order. 

■  I.  Larcint,  or  'thefts  by  contraftion  for  latrociny>  latro^ 
pnium,  is  diftinguiflied  by  the  law  into  two  forts ;  the  one 
called^m^/^  hrciny,  or  plain  theft  unaccompanied  with  any 
other  atrocious  circumftance ;  aqd  mix^d  or  compound  larciny, 
which  alfo  includes  in  it  the  aggravation  of  a  taking  from 
pne's  houfe  or  perfon. 

And*  firft,  oiJlmpU  larciny :  which,  when  it  is  the  Heal- 
ing of  goods  above  the  value  of  twelvepence,  is  called  gran4 
larciny ;  when  of  goods  to  that  value,  or  under,  is  petit  \zx^ 
ciny  :  offences,  which  are  confiderably  diftinguiflied  in  their 
puniflimenti  but  not  otherwife*  I  fliall*  therefore  firft  con* 
iider  the  nature  of  Cmple  larciny  in  general ;  and  then  ihall 
obferve  the  different  degrees  of  punifliment  inflided  on  iti 
two  feyeral  branches. 

Simple  larciny  then  is  **  the  felonious  takings  and  car- 
y  rying  awayi  of  the  pcr](bnal  gpods  of  ax^other/'    This  of- 
fence 
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fence  certainlf  commenced  then,  whenever  k  vas,  dot  the'  i, 
bounds  of  property,  or  laws  of  meum  and  tuum^  Were  eftai*.'  * 
bliBied.     How  far  foch  an  offence  can  escift  in  a  ftate  of 
nature,  where  all  things  are  held  to  be  common;  Is  a  quefttoif  * 
that  may  be  folved  with  very  little  difficulty.     The  difturb- 
ance  of  any  individual,  in  the  occupation  of  what  he  has    ' 
feifedto  his  prefent  ufe,  Teems  to  be  the  only  oflence  of  thl^* 
kind  incident  to  fuch  a  ftate.     But,  unqueftionably,  in  fo- 
ciai  communities,  when  property  is  eftablifhed,  the  n«cel&tf 
whereof  we  have  formerly  feen  *,  any  violation  of  that  pro- 
perty is  fubjedl  to  be  punilhed  by  the  laws  of  fociety !  though 
how  far  that  punifhment  (hould  extend,  is  matter  of  cobS* 
derable  doubt.     At  prefent  we  will  examine  the  nature  of 
theft,  or  larciny,  as  laid  down  in  the  foregoing  defioition*    -  f 

I.  It  muft  be  a  taking.  This  implies  the  confent  of  thtf 
owner  to  be  wanting.  Therefore  no  delivery  of  the  goodsr  ' 
from  the  owper  to  the  offender,  upon  trud,  can  ground  a 
larciny.  As  if  A  lends  B  a  horfe,  and  he  rides  away  with 
him  J  or,  if  I  feud  goods  by  a  carrier,  and  he  carries  them 
away  ;  thefe  are  no  larcinies  ^(i).    But  if  the  carrier  opens 

•  See  Vol.  11.  pag.  S,  ^c.  b  j  Hal  P.  C.  504. 


( I )  But  it  is  now  folly  eftablifhed,  that  in  all  cafes  where  horfes, 
or,  carnages  arc  hired  and  arc  never  returned,  if  the  jufy  are  of 
opinion  from  th«  circumftanccs  that  the  perfons  to  whom  they  are 
delivered  intended  at  the  time  of  hiring  never  to  reftore  them,  or 
that  the  intention  to  fteal  them  or  convert  them  to  their  ow,n  ufe 
exiiled  in  their  minds  at  the  time  they  gained  poffeflion,  they  are 
guilty  of  felony.    PearW  cajty  and  Major  Semple^s  cafiy  Leachs  189 
&  3*7.     And  where  a  pcrfon  hires  a. horfe  for  a  particular  time, 
or  to  go  a  fpecific  journey,  and  after  cqcaplying  with  the  terms  . 
of  the  fpceial  agreement  fells 'it,^  his  poiTeilion  being  tben.un£«|>.. ; 
ported  by  any  prhity  of  contrail  or  confent  of  the  owner,  he  i$ 
held  to  be  guilty  of  felony.     73.    And  it  is  now  geatfaUy  held*  * 
that  if'  the  poffeflion  of  property  is  obtained  by  any  oQatrivanoe 
ariinio  furandiy  as  by  pretending  to  find  a  valuable  ring,  cutjting 
cards,  or  laying  wagers,  or  hy  undertaking  to  exchange  a  note  into 
c^fti,  or  gold  into  filver,  it  amounts  to  felony.     See  the  refpe^t^  , 
pafes  pf  Patcbf  Horner^  and  AkkUs^  in  Ltactf  ao6»  2a6»  z$g» 

.9  absUc 
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%  bait  or  pack  of  goods^  or  pierces  a  voflcl  of  wane»  and  takes 
lupay  pact  thereof^  or  if  he  carries  it  to  the  place  appointed^  . 
tnd  afterwards  takes  away  the  whole,  thefe  are  larcinies  ^ ; 
bthcfe.thcammmjfurandi  W maaifdl ;  fince  in  the firlloafe 
be  hsd.otherwifc  no  inducement  to  open  the  goods,  and  in 
the  fecond  the  truft  was  determined,  the  delivery  having 
taken  its  eScQt  (  2  } .  But  bare  non-*delivery  fliall  not  of  courfe  •  > 

be  intended  to  arife  from  a  felonious  deCgn  j  fince  that  may 
hq>pen  from  a  variety  of  other  accidents.  Neither  by  the 
common  law  was  it  larciny  in  any  fervant  to  run  away  with  .. 
the  gomiu  committed  to  him  to  keep,  but  only  a  breach  of 
civil  (ruft  (3)*  But  by  ftatute  33  Hen.  VI.  c.  i.  the  iervants 
of  perfoBS  deceafed,  accufed  of  embezzling  their  mader's 
goods,  may  by  writ  out  of  chancery  (ilTued  by  the  advice  of 
the  chief  juftices  and  chief  baron,  or  any  two  of  them)  and  [  231  [] 
prodamation  made  thereupon,  be  fummoned  to  appear  per- 

«  3  Inft.  X07. 

(2)  It  has  been  decided  that  if  a  parcel  is  left  by  accident  in  a 
hackney  coach,  and  the  coachman  inflead  of  reflorinT  ft  to  the 
owner,  opens  it  and  embezzles  part  of  it*s  contents,  he  is  guilty  of 
larceny.     Wynn^i  cafe^  Leach y  320. 

(3)  In  moft  cafes  the  judges  had  determined  that  the  property  ' 
of  the  mafler  delivered  by  him  into  the  cuftody  of  the  fervant  illll 
remained  in  the  pofTellion  of  the  matter,  and  if  it'was  embezzled 
by  thefervant  or  converted  to  his  ufe,  he  was  guilty  of  felony. 
But  to  remove  doubts  which  hadexifted  refpcc^ing  embezzlements 
by  merchants'  and  bankers'  clerks,  it  was  enatled  by  the 
39  Geo;  III.  c.  85,  that  if  any  fervant  or  clerk  fhould  by  virtue 
of  his  employment  receive  any  money,  bilie,  or  any  valuaUe 
fecurity,  or  efle6ts,  in  the  name,  or  on  the  account,  of  his  msfter 
or  employer,  and  fiiould  afterwa:  ** .  embezzle  any  part  of  the  fame» 
he  flioiJd'  be  deemed  to  have  felonioufiy  fbolcn  the  lame,  and 
(hould  be  fu4>jeA  to  tranfportatioa  for  any  temi  not  exceeding 
fourteen  years. 

When  fenrants  are  convi6^ed  of  robbing  their  maftera,  as  the 
fecurity  of  families  fo  much  depends  upon  their  honcfty,  *and  as 
the  violation  of  the  confidenee  repoled  in  them  is  a  high  aggra- 
vadon  of  the  crime,  they  are  always  pu&iihcd  with  the  utmoft 
rigour,  which  the  law  admits. 

Vol.  IV.  T  fonaUy 
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fonally  in  the  court  of  king's  bench,  t6  anfwcr  their  maAerV 
executors  in  any  civil  fuit  for  fuch  goods ;  and  (hall,  on  de- 
fault of  appearance,  be  attainted  of  felony.    And  by  ftatute 
21  Hen.  VIII.  c.  7.  if  any  fervant  embezzles  his  mailer's 
goods  to  the  value  of  forty  (hillings,  it  is  made  felony  ^ 
etcept  in  apprentices,  and  fervants  under  eighteen  years  old. 
But  if  he  had  not  the  poiTcflion,  but  only  the  care  and  over- 
fight  of  the  goods,  as  the  butler  of  plate,  the  (hepherd  of 
fliecp,  and  the  like,  the  embezzling  of  them  is  felony  at 
common  law  •*.     So  if  a  gueft  robs  his  inn  or  tavern  of  a  ] 
pieee  of  plate,  it  is  larciuy ;   for  he  hath  not  the  pofTeflion 
delivered  to  him,  but  merely  the  ufe  ",  and  fo  it  is  declared 
to  be  by  flatutc  3  &  4  W.  &  M.  c.  9.  if  a  lodger  runs  away  . 
with  the  goods  from  his  ready  furnifhed  lodgings.     U^der 
fome  circum fiances  alfo  a  man  may  be  guilty  of  fetcmy  iti 
taking  his  own  goods  :   as  if  he  fteals  them  from  a  pawn<^. 
broker,  or  any  one  to  whom  he  hath  delivered  and  entruftcd  . 
them,  with  intent  id  charge  fuch  bailee  with  the  value  i  or 
if  he  robs  his  own  meflenger  on  the  road,  ^itK  intent  t;o, 
charge  the  hundred  with  the  lofs  according  to  the  ftatute  of 
Winchefter  ^ 

•  ■ 

2.  There  muft  not  only  be  a  taking,  but  a  carrying  awa) : 
cepit  et  afportavit  was  the  old  law-latin.  A  bare  removat 
from  the  place  in  which  he  found  the  goods,  though  the 
thief  does  not  quite  make  olF  with  tliem,  is  a  fufEcient  afpor- 
tation,  or  carrying  away.  As  if  a  man  be  leading  another's 
horfe  out  of  a  clofe,  and  be  apprehended  in  the  fad  \  or  if 
a  gueft,  ftealing  goods  out  of  an  inn,  has  removed  them  from 
his  chamber  down  ftairs ;  thefe  have  been  adjudged  fufficienr  * 
carryings  away,  to  conftitute  a  larciny  ^.  Or  if  a  thief,  in- 
tending to  ftcal  ptate,  takes  it  out  of  a  cheft  in  which  it  was, 
and  lays  it  down  upon  the  floor,  but  is  furprized  before  he 
can  make  his  efcape  with  it  \  this  is  larciny  ^  (4)' 

*  I  Hal.  P,  C.  506.  •  3  Inft,  loS,  1Q9. 

«  I  Hawk.  P.  C.  90.  \  I  Hawk.  P-  C.  93. 

*  Fofter.  113,  114. 

,11  ■■-■■■■  ■    ■ 

(4)  Where  a  man  ff»tcWed-an  ear-ring  from  a  lady**  car,  and 
afterwards  dropped  it  in  her  hair,  it  wai  held  afuflktcBl  carry  iog 

away 
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3.  Thts  taking,  and  carrying  away,  muft  alfo  \}t  fdor- 
nious  :  that  is,  done  anim9  furandi  :  ofj  as  the  civil  law  ex-  . 
prefTes  It,  lucri  caufa  ^    This  requifitc,  bcfid<is  ^xcufing  thofe 
who  labour  under  incapacities  of  mind  dr  willj  (of  whocn 
we  fpoke  fiifficicntly  at  the  entrance  of  this  book  **,)  indemni- 
fies alfo  mere  trefpafTers,  and  other  petty  offenders.     As  if 
a  fervant  takes  his  madet's  horfe,  without  his  knov^^legd^ 
and  briHgs  him  home  again  :  if  a  neighbour  takes  another's 
()Iough,  that  is  left  in  the  field,  and  lifes  it  upon  his  own  . 
land,  and  then  fetorns  it :  if,  under  colour  of  arr^ar  of  rent^   . 
where  none  is  due,  I  diftrein  another's  cattle,  or  feife  them : . 
all  thefe  are  mifdemeftiors  and  trcfpaffes,  but  no  felonies  *.   , 
The  ordinary  difcotcry  of  a  felonious  intent  is  where  tht 
|)arty  doth  it  clarideftincly ;  or,  being  chatged  with  the  faft^ 
denies  Jt.  Btit  this  is  by  no  means  the  only  criterion  of  crimi- 
tiality  :  for  in  cafes  that  may  amount  to  larciny  the  variety  of 
tircumdances  is  fo  great,  and  the  complications  thereof  fb 
mingled,  that  it  is  im'pofllble  to  recouac  all  thofe,  which  may  . 
evidence  a  felonious  intent,  or  ammum  furandi :   wherefore   . 
they  muft  be  left  to  the  due  and  attentive  confideration  of 
the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  mud  be  0/ 
the  perfonal  goods  of  another :  for  if  they  are  things  real,  or  fa- 
vour of  the  realty,  larciny  at  the  common  law  cannot  be  com- 
mitted of  them.  Lands,  tenements^  and  hereditaments  (eithet 

>  Inft.  4.  I.  X.  ^  See  pag.  20*.  '  x  Hal,  P.  C,  50^ 
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away  to  eoniiitute  a  robbery.  Lapur^$  taft^  Leachy  .264.  The 
removal  of  a  parcel  from  one  end  of  a  waggon  to  the  othy,,  with 
an  intent  to  jjeal,  amounted  to  a  larciny.  Ibid,  20J..  But  where  a  .  ' 
bale  of  goods  was  raifcd  and  placed  upon  it's  end  in  a  perpendicu- 
lar pollurei  x\i\i  was  tfioug'ht  no£  to  be  a  fufficient  carrymg  away,- 
there  not  bc'ng  a  bimpltti  reri^oval  from  the  fpace  it  before  occu- 
pied. Ibid:  Arid  wlictc  a  mart'  was  flopped  and  ordered  by  the 
prifoncf  to  put  dmv'n  upon  thc^  ground  a  parcel,*  which  he  was 
carrying,  but  which  the  prifqner  did  not  afterwards  take  up,  this 
was  held  not  a  fufil^cieiu  afportation  to  complete  the  crioke  of  rob-* 
bcry,     pMrreffCiiffrimi^*' 

.   .  T  a  corporeal 
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corpofeal  or  inoorporeal)  cannot  in  their  nature  be  taken  and 
carried  away.  And  of  things  likewife  that  adhere  to  the 
freehold,  as  corn,  grafs,  trees,  and  the  like,  or  lead.  up9n 
a  houfe»  no  hrciny  could  be  committed  by  the  rules  of  the 
common  law ;  but  the  fcverance  of  them  was,  and  in  many 
things  is  ft  ill,  merely  a  tiefpafs  which  depended  on  a  fub* 
tihy  in  the  legal  notions  of  our  anceftors.  Thefe  things 
•were  parcel  of  the  real  eftate  ^  and  therefore,  while  they  con- 
tinued fO|  could  not  by  any  poffibility  be  the  fubjedl  of  theft^ 
being  abfolutely  fixed  and  immoveable  "^    And  if  they  were 

[  233  }  fevered  by  violence,  loas  to  be  changed  ii\to  moveaUea;  and 
at  the  fame  time,  by  one  and  the  fame  continued  aft,  carried 
off  by  the  pi^fon  who  fevered  them ;  they  could  never  be  faid 
.to  be.  token  ^&»i  the  preprieior^  in  this  their  newly  acquired 
ftate  of  mobility,  (which  is  eflential  to  the  nature  of  larciny,) 
.  being  never,  as  fuch,  in  the  adual  or  coQftru£li\'e  poficiOipa 
of  any  one,  but,  of  him  who  committed  the  trefpafs.^  .  }^t 
could  not  in  ftridnefs  be  faid  to  have  taken,  what  at  that  time 
were  the  perConal  goods  of  another,  fince  the  very  i(X  of  tak- 
ing was  what  turned  them  into  perfooal  goods.  But  if  the 
thief  fevers  them  at  on$  time,  whereby  the  trefpafs  is  com* 
pleted,  and  they  are  converted  intp  perfonal  chattels^  in  the 

/  oonftruQive  poflfeiTion  of  him  on  whofc  foil  they  are  left  or 

laid  J  and  comes  again  at  another  time,  when  they  arc  fo 
.  turned  in  perfonalty,  and  takes  them  away ;  it  is  larciny : 
and  fo  it  is,  if  the  owner,  or  any  one  elfe,  has  fevered  them  ". 
And  now,  by  the  ftatute  4  Geo.  II.  €,32.  to  fteal^  or  rip, 
cut,  or  break,  with  intent  to  ileal,  any  lead,  or  iron  bar,  rail, 
gate,  or  palifado,  fixed  to  a  dwelling:  houfe  or  out-houfi^,  •  or 
in  any  court  or  garden  thereunto  belonging,  of  to  any  other 
building,  is  made  felori'y,  liable  to  tranfportarioh  for  felen 
years;  and  to  (leal,  damage,  or  dcftroy  under  wood  <yr  hedges, 
and  the  like,  to  rob  orchards  or  gardens  of  fruit  grb#ing 
therein,  to  (teal  or  otherwife  deftroy  any  turnips,  pot^^es, 
cabbages,  parfnips,  peafe,  or  carrots,  or  the  roots  ui  madder 
when  grovfing,  are"  punilfaable  criminally^   by  whippings 

*"  See  Vol.  il.  p.  16.  c.  1.  31  Geo.  II.  c.  35.  '6  Geo.  III.  c.  4S. 

*  3  Inft.  109.     1  Hal.  P*  C.  510.    9  Geo.  III.  c,  4X»    13  Geo.  111.  c«  32. 
'^  Sot  41  £1*12.  c.  7.   15  Car.  II. 

fmall 
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fmall  fines,  imprlfonment,  and  fatisfaftion  to  the  party 
■  wtongcd,  according  to  the  nature  of  the  ofFencc.  Moreorer, 
the  Healing  by  night  of  any  trees,  or  of  any  roots>  fhrubs,  or 
plants  to  the  value  of  5  s.  is  by  ftatute  6  Geo,  III.  c.  3(J. 
made  felony  in  t^e  principals,  aiders,  and  abettors,  and  in  the 
purchafers  thereof  knowing  the  fame  to  be,  (loUn  :  and  .by 
flature  6  Geo.  III.  c.  48.  and  13  Geo.  III.  €•  33.  thcftcal- 
ing  of  any  timber  trees  therein  fpf  cified  p,  and  of  any  root, 
(hrub,  or  plant,  by  day  or  night,  is  liable  to  pecuniary  [  234  3 
penalties  for  the  two  firft  offences,  and  for  the  third  is  confti- 
tuted  a  felony  liable  to  tranfportation  for  feven  years.  Steal* 
ing  ore  out  of  mines  is  alfo  no  larciny,  upon  the  fakne  prin>-  \ 

ciplc  of  adherence  to  tlie  freehold  j  with  an  exception  only 
to  mines  of  black  lead,  the  dealing  of  ore  out  of  which,  or 
'  entering  the  fame  with  intent  to  fteal,  is  felony,  puniihable 
'  with  imprifonment  and  whipping,  or  tranfportation  aot  ex- 
ceeding feven  years  *,  and  to  efcape  from  fuch  imprifonmeiit, 
or  return  from  fuch  tranfportation,  is  felony  without  benefit 
of  clergy,  by  ftatute  25  Geo.  II.  c.  10.'  Upon  nearly  the 
fiime  principle  the  Healing  of  writings  relating  to  a  real  cilate 
18  no  felony,  but  a  trefpafs  '^ :  becaufc  they  concern  the  land> 
or  (according  to  our  technical  \Angu^ge)/avDur  of  the  roiliy^ 
^nd  are  confidered  as  part  of  It  by  the  law  j  fo  that  they  de- 
scend to  the  heir  together  with  the  land  which  they  concern'. 

BoNDS^  bills,  and  notes,  which  concern  mere  cbofes  in 
Mfftcrif  were  alfo  at  the  common  law  held  npt  to  be  fuch  goods 
.^hereof  larciny  might  be  committed  ^  being  of  no  intrinfic 
' ,  value  ^,  aud  not  importing  any  property  in  poJUeJfion  of  the  per- 
, ,  foo  from  whom  they  are  taken.  But  by  the  itacute  2  Geo.  IL 
4U  25.  they  are  now  put  upon  the  fame  footing,  with  re- 
ijpedl  to  larcinies,  as  the  money  they  were  meant  to  fecure. 
By  ftatute  15  G^o,  IL  c.  13.  officers  or  fcrvams  of  the  bank 
of  England)  iiecreting  or  embezzling  any  note,  bill,  warrant, 
boiid»  deed^fecurity,  money,  6r  effedts,  intruited  with  them. 

»  Oak,  beech,  chtfiiut,  warnot,  aih,  «  x  H»l.  P.C.  510^    S(ra*  tiyj^ 

4«,  .codap,  'iir,   afp,    timo»  fycamocc,  '  See  Vol.  II.  pag.  43s* 

birch,  poplar,  alder,  larcb,  maple,  aod  ^  %  Rep.  33. 
ii(>rabeam« 

T  2  or 


;a3+  P.u3i,i  c  9ppHiV. 

:^  wifh..d^e  ci^oi^tiyt  ^re  guilty  of  felony  wicbotit  benefit  of 

.\  clergy.     The  £iine  is  cn^cd  by  ftatutc  24  Geo.  11.  c.  i  r. 

;  withrefpe^  to  officers  and  (ervants  of  the  fouth-feacottipaoy- 

And,  by  ftatute  7  Geo.  III.  c.  50.  if  any  officer  or  fervant  of 

.  the  jppft-pffice  QjiaU  fe^re^^  embezzlci  or  deftroy  any  letter 

.  ^or  pacquet,  containing  any  banknote  or  other  valuable  paper 

particularly  fpecified  in  the  a^«  or  (hall  fteal  the  (ame  cat  of 

any  letter  or  pacquet,  be.  (hall  be  guilty  of  felony  widiout 

benefit  of  clergy  (5).  Or,  if  h^  (hall  dedroy  any  le^ier  qx  pac- 

C  ?35  3  quet  with  which  he  I>as  received  money  for  (be  poftage»  or 

(hall  advance  the  rate  of  poftage  on  any  letter  or  packet  fent 

by  the  poft,  and  (hall  fccf^tie  the  money  received  by  fuch  ad- 

yancement,  he  (hall  be  guilt j  of  tingle  felony,    Larciny  alfo 

f:Quld  not  at  common  law  be  commiited  of  treafure»trorei  or 

wreck,  till  feized  by  the  king  or  him  who  hath  thefranchtib : 

for  till  fuch  fcifure  no  one  bath  a  determinateproperty  thereip. 

But,  by  ftatute  26  Geo.  II.  c.  19.  plundering  or  ftealingfrom 

any  (hip  in  diftrefs  (whether  wreck  or  no  wreck)  is  fel^oy 

without  benefit  of  clergy :  in  like  manner,  as,  by  the  civil 

law",  this  inhumanity  is  puni(hed  in  the  fame  degree  aslhe 

moft  atrocious  theft. 

Larciy^t  alfo  cannot  be  committed  of  fuch  aninials,  in 
which  there  is  no  property  either  abfoluce  or  qualified  \  as 
of  beafts  that  are  Jirae  naturae^  and  unreclaimed,  fuch  as 
deer,  hares,  and  conies,  in  a  (brc(t,  chace,  or  warren ;  fi(h, 
in  an  open  river  or  pond ;  or  wild  fowls  at  their  natural 
liberty'.  But  if  they  are  reclaimed  or  con6ned,  and  may ferve 
for  foody  it  is  otberwife,  even  at  common  law:  for  of  deer  fo 
inclofed  in  a  park  that  they  may  be  taken  at  pteafure,  fi(b  in 
^  trunk,  and  phea(ants  or  partridges  in  a  mew,  lavciny  may 

•  Ckf.  6.  1.  18.  «  I  Hal.  p.  C.  51 1.     Foft.  365, 


•♦♦■•^-^f»«*^~^"«*fc*i^ 


{g)  Xo  fecrete  a  letter  contaking  money,  is  not  an  oftnsce 
within  this  ftatute,  but  will  be  a  ihople  larceny,  or  a  buroeoy  10  a 
dwcUing-houfe,  acpording  to  the  circumftaoces  of  the  cafe.  Sl:uti\s 
€qftf  'Leachi  ioo. 

be 
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be cpmmkted  "•  And  now,  by  ftatute  pGeo.  I.  C.  'iz-  tc^htint, 
:  woand^  kill,  or  fteal  any  deer  *,  to  rob  a  warren ;  or  to  fteal 
fifli  from  a  rivet  or  pond  (being  in  thefe  csifes  armed  dnd 
difgttifed) ;  alfo  to  hunt^  wound,  kill,  or  ileal  any  deeri  in  the 
ling's  forefts  or  chafes  inclofed,  or  in  any  other  inclofed  place 
^h^  deer  have  been  ufually  kept  ^  or  by  gift  or  promife  of 
reward  to  procure  any  perfon  to  join  them  in  fuch  unlawful 
.  t&i  all  thefc  are  felonies  without  benefit  of  clergy.  And  the 
ftatute  t6  Geo.  III.  c.  30.  ena£l8,  that  every  unauthorized 
peribni  his  aiders  and  abettors,  who  (hall  courfe,  hunt,  (hoot 
at,  or  otherwife  attempt  to  kill,  wound,  or  deftroy  any  red 
or  fallow  deer  in  any  foreft,  chafe,  purlieu,  or  antient  walk, 
Mr  in  any  inciofid  park,  paddock,  wood,  or  other  ground, 
where  deer  are  ufually  kept,  (hall  forfeit  the  fum  of  20/.  or  [  236  ] 
tot  every  deer  a&ually  killed,  wounded,  deflroyed,  taken  in 
aoy  tbyl  or  fi^aire,  or  carried  away,  the  fum  of  30/.  or  double 
.  thof^  fuma  in  cafe  the  oiFender  be  a  keeper :  and,  upon  a 
fecond  offence,  (whether  of  the  fame  or  a  different  fpecies,) 
(hall  be  guilty  of  febny,  and  tranfportable  for  feven  years^ 
Which  letter  punxihrnent  is  liken^ife  infliAed  on  all  perfons 
armed  with  offcnfive  weapons^  who  (hall  come  Into  fuch 
places  with  an  intent  to  commit  any  of  the  faid  offencesj 
and  (hall  ther^:  unlawfully  beat  or  wovind  any  of  the  keeper^ 
in  the  execution  of  their  offices,  or  (hall  attempt  to  refcue 
any  perfon  from  their  cuftody.     Alfo  by  ftatute  5  Geo.  III. 
c»  14.  the  penalty  of  tranfportatipn  for  feven  years  is  infli£li;d 
on  perfons  ftealing  or  taking  (ifli  in  any  water  within  a 
park,  paddock,  garden,  orchard,  or  yard :  and  on  the  re- 
ceivers, aiders,  and  abettors:   and  the  like  punifhmenf,  or 
whipping,  fine,  or  imprifonment,  is  provided  for  the  taking 
or  kilting  of  coins  ^  by  night  in  open  warrens :  and  a  for- 
feiture of  five  pounds,  to  the  owner  pf  the  (l(beryi  is  made 
payable  by  perfoqs  taking  or  deftroying  (or  attempting  fo  (o 
do)  any  fi(h  in  any  river  or  other  water  within  any  inclofed 
ground,  being  private  property.     Stfaling  hawks,  in  dif- 
pbediaiice  co  the  rules  prefcribed  by  the  ftatute  37  Ed w.  III. 

•  I  Hawk.  P. C.  94*    ifhl.  P.  C.  511.     "  Set  Sti^  2i&23Cftr.  11.  c.»5. 

T  4  c.  19. 
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C.  19.  18  alfo  felony  ^.  It  is  alfo  faid  '  that^  if  fwASS.  hq 
lawfully  marked)  it  is  felony  to  fteal  them,  though  at  laigf 
\n  a  public  river  ^  and  that  it  is  likewife  felony  to  ftttl 
them,  though  unmarked,  if  in  any  private  <river  or  pond^ 
ptherwife  it  is  only  a  trefpafs.  But  of  all  valuable  domeftie 
animalsi  as  horfes  and  other  beads  of  draught,  and  of  all 
animals  dsmiiae  naiuraey  which  ferve  for  food,  as  neat  or 
other  cattle,  fwine,  poultry^  and  tlie  like,  and  of  their  fruit 
or  produce,  taken  from  them  while  living,  as  milk  or  wool  % 
larciny  may  be  committed ;  and  alfo  of  the  fie(b  of  fuch  ai 
are  either  domtUie  oxfsruf  naiuraey  wh^n  killed  *.  As  to  thofie 
animals,  which  do  not  (enre  for  food,  and  which  therefcure 
.,  the  law  hold^  to  have  no  intrinfic  value,  as  dogs  cf  ail  foiti^ 
'  and  other  creatures  kept  for  whim  and  pleafure,  thougb  4 
jpaan  may  have  a  bafe  property  therein,  and  maintain  a  civil 
a£tton  for  the  lofs  of  them  *,  y£t  they  are  not  of  fuch  eftimar 
lion,  as  that  the  crime  of  dealing  them  amounts  to  lasciny  ^, 
But  by  ftatute  10  Geo.  III.  c«  i8.  very  high  pecuniary  pGi* 
nalties,  or  a  long  imprifonment  and  whipping  in  their  (lead, 
may  be  indided  by  two  juftices  of  the  peace,  (with  a  very 
ciLtraorditiary  mode  of  appeal  to  the  quarter  feflions,)  on  fuch 
OS  fteal,  or  knowingly  harbour  a  (tolen  dogy  or  have  in  thelf 
^cudody  the  Ikin  of  a  dog  that  has  been  flolen  ^  {6). 

"^3  Inft.98.  *  I  Hal  P.C.  511. 

»  Dalt.  Juft  c    T56.  •  See  Vol.11,  pag.  393. 

*T  Dal.  »i.    Oonopt.  36.    i  Hawk.  *»  i  Hal.  P.C.  51a. 

P.  C,  93.     I  Hal.  W  C.  507.      The  '  Sec  the  remarks  ib  (Mg.  4,    TKi 

Xing  V.  Martin,  ^y  all  the  judges,  P.  ftstute  hath  oowcmtiiiued  fi^tovn  fof- 

17  Ceo«  IK.  fiom  of  pailiamcnt  unrepealed  1 


(6)  This  ftatute  fcarcely  dcfcrvea  the  cenfurc  conveyed  in  the 
learned  judge's  note  (  for  though  many  p^rfons  may  notefttmate 
at  a  high  rate  the  iatrinfic  value  of  this  kind  of  property,  yet  dogs 
arc  frequently  the  favourites  of  their  owners,  and  few  thic^'e8  who 
are  guilty  of  ftcaling^dogs,  would  confine  their  dcprcjdations  to  this 
lingle  article.  The  penalty  for  the  firft  offence  is  only  from  ao 
to  30  pounds,  and  if  paid  no  farther  puniOiment  can  be  inflitEiecl* 
Dr.  Burn  feems  to  have  fuggefled  a  very  idle  doubt*  whether  ^ 

mar^ 
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'  IfoTWitHJTAMDTNO  howardT  that  no  lircitty  exn  %c  com* 
mitted,  unlets  there  be  fome  property  in  the  thing  tnketi,  and 
an  OwncT ;  yet,  if  the  o^v^le^  be  unknown,  provided  fhcf c  be  * 
a  property,  it  is  hrciny  to  (leal  it ;  and  an  indifimetit  wiH 
lie,  for  the  goods  of  a  perfon  unlcnown*.  In  Ilkethannet 
as,  among  the  Romans,  the  kx  HqfRlia  tie  furtis^  prorided 
that  a  profccution  for  theft  might  be  carried  xrc\  Wither  the 
intertention  of  the  owner  **.  This  is  the  cafe  of  ftealing  a 
fhroud  out  of  a  grave ;  which  is  the  property  of  thofe,  who- 
ever they  were,  that  buried  the  deceafed  :  but  ftealmg  the 
cferpfe  itfclf,  which  hns  no  owner,  (though  a  mattetof  great 
indecency,)  ia  no  felony^  unlcfs  fome  of  the  gravecioths  be 
Ifaolen  with  it^  Very  difi^rcnt -f rom  the  law  of  the  Franks,  r  jqj  T 
•wlikit  feems  to  have  refpefiled  both  as  equal  offences-;  wtien 
it  AndOseA:  that  a  perfon,  who  had  dug  a  eorpfe  out  bf  the 
jpouvMi  in  order  to  ftrip  it,  (hould  be  banifhed  from  focfctf 
^nd  no'on^  fafl^ed'to  relicn^e  his  wants,  till  tht:  relations  df 
the  deceafed  confented  to  his  readmiflion  ^ 

V  >Havino  tho9  confidered  the  general  nature  of  fimplelatv 
tiny,  t  conie  neit'to  treat  of  ii%  punijbment.  Theft,  by  the 
Jewiflk  law,  ivas  only  putiflied  with  a  pecuniary  fine,  and 
fatisfadion  to  the  party  injured  ^  And  in  the  civil  law,  tiH 
fome  very  late  conftitutlons,  we  never  find  the  punifliment 
capital.  The  laws  of  Draco  at  Athens  puni(hed  it  with 
^ath  :  but  his  laws  were  faid  to  be  written  in  blood ;  and 
Sdlo»  afterwards  changed  the  penalty  to  a  pecuniary  mul^. 
And  fo  tlie  Attic  laws  Jn  general  continued  ^ ;  ei^cept  that 

«  1  Hal.  P.  C.  512.  ^  Montcfq.  Sp.  L.  b.  30.  ch.  19. 

'  Cravin.  /.  3.  ^.  io6»  *  Exod.  c.  xxii. 

*  See  Vol,  II.  pag,  4^9.  '  *  Petit.  ZX.  ^M(»  L  7.  Iff.  5, 
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jazn  under  this  ftatute  can  be  conviiled  for  ftealing  a  bitch,  as  the 
word  dojf  Jilone  is  ufcd  throughout  the  ftatute.  (tit.  Dogs.)  When 
^t  is  ncccflary  to  diftinguifh  tlie  fcxeg,  we  are  obliged  to  refort  to  the 
jrord  bitch,  but  we  have  no  other  word  than  dogs  to  comprize  the 
^ole  caniae  fpecies  of  both  fexes,  in  whkh  fenfe  it  unqueftionablj 
^as'ufed  by  the  legiflature  In  this  ftatute* 

$  pnce. 
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cQOCj  ui  4  time  of  deathy  it  was  made  capital  to  break-snto  a 
gard^,  and  (teal  figs :  but  this  law»  and  tbe  informers  againf^ 
tixe  ofience,  grew  fo  odious,  that  from  them  all  malicious 
informers  were  ftyled  fycophants  i  a  name  whidi  we  h^e 
much  perverted  from  its  original  meaning*  Trom  thefe  exr 
amples,  as  well  as  the  reafon  of  the  thing,  many  learned  and 
icrupulous  men  have  queftioned  the  propriety>if  notlawful^ 
nefS)  of  infli£ling  capital  punifhment  for  fimple  theft  K  And 
certainly  the  qatural  punifliment  for  injuries  to  property  feems 
io  be  the  lofs  of  the  offender's  oviTn  property  :  which  ought 
to  be  univerfally  the  cafe,  Were  all  men's  fortunes  equal.  But 
as  thofe,  who  have  no  property  themfelves,  are  generally  the 
moft  ready  to  attack  the  property  of  others,  it  has  bceu 

(  238  }  found  neceffary  inilead  of  a  pecuniary  to  fubftitute  a  corpo- 
ral punifhment';  yet  how  far  this  corporal  punifhment  ought 
to  extend,  is  what  has  occaConed  the  doubt.  Sir  Thomas 
More  i»  and  the  marquis  Beccaria  S  at  the  diftance  of  more 
than  two  centuries  from  each  other,  have  very  fenfibly  pror 
pofed  that  kind  of  corporal  punifhment,  which  approaches 

'  the  ncarcft  to  a  pecuniary  fatisfadion ;  viz.  a  temporary  impri- 

fonment,  with  an  obligation  to  labour,  firft  for  the  party 
robbed,  and  afterwards  for  the  public,  in  works  of  the  moft 
flaviih  kind :  in  order  to  oblige  the  offender  to  repair,  by  his  in- 
duftry  and  diligence,  the  depredations  he  has  committed  upon 
private  property  and  public  order.  But  notwithftanding  all 
the  remonftrances  of  fpeculative  politicians  and  moralifts,  the 
punifhment  of  theft  ftill  continues,  throughout  the  greateft 
part  of  Europe,  to  be  capitah  and  Puffendorf  ^,  together 
with  (ir  Matthew  Hal^  ",  are  of  opinion  that  this  muft  always 

^  Eft  enim  ad  n/indiconda  furta  mmis  mtntiae  qua  pater  Uvptrat  filthy  majorem 

tffrcjr,  n(X  tamm  ad  refraamnd'a  Juficimsi  indulfijfe  nobis  intnctm  Jatvitadi  hcentUnt, 

0uippe  neque  furtum  fimplex  tarn  ingems  Haec  Junt  cur  non  Rcerefutem :  fuam  vere 

Jacinui  eft,  ut  capite  deheat  phfft  \  nequt  fit  abjurdumy  atque  etiam  perniclofum  ret- 

ufla  poena  eft  lantay  ut  ah  Itftrpani'ts  cohi-  pubJicaeyfurcm  Atque  bcmiddam  ex  aequp 

"    beat  e9$y  qui  nulUmaHjviartemquoerendi  puniriy    nem9  eft   (opinorj   qid   neftiaff. 

viSus  babtnt.  (Mori  Utopia,  edit.  Glajg*  {Ibid,  39.) 

1750.    pag,   ai.)— D*«iyi»,   turn  lex  J  Utop.pag,  41. 

M<^aieay  quanquam  inclement  et  afpera,  ^  ch.  21. 

taimen pecumafartum,  baiidmcrte,ma!ffa-  '  L.  of  N.  b.  8.  c.  3. 

mt  I  nc  putemus  Deum^  in  ntva.lege  cle*  **  t  Hal.  P.  C.  i}. 

,p  ^  be 
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fbe  le/cnrcd  to  the  prudence  of  the  legiilature;  who  are  tp 
^udge,  hj  they,  when  crimes  are  become  fo  enormous  as  to 
jequire  fuch  fanguinary  reftti£lion$  ^  Yet  both  thefe  writers 
?gfee|  that  fuch  punifhment  fhoald  be  cautioufly  infliQed^ 
gLQi  oeter  without  the  utmoft  neceflity. 

r 

Our  antient  Saxon  laws  nominally  puniflied  theft  with 
.  death,  if  above  the  valpe  of  twelvepence :  but  the  criminal 
was  permitted  to  redeem  his  life  by  a  pecuniary  ranfom ;  a8« 
among  theif  anceftors  the  Germans,  by  a  dated  number  of' 
cattle  •.    But  in  the  ninth  year  of  Henry  the  firft,  this  power 
of  redemption  was  taken  away,  and  all  perfons  guilty  of 
larciny  above  the  value  of  twelvepence  were  dire£led  to  be 
lianged  ;  which  law  continues  in  force  to  this  day  K    For 
though  the  inferior  fpccics  of  theft,  or  petit  larciny,  is  only 
puniQied  by  imprifonmenc  or  whipping  at  common  law%  or 
'fcy  (tatute  4  Geo.  I.  c.  11.  may  be  extended  to  tranfporta- 
^ion  for  feven  years,  as  is  alfo  exprefsly  dire£led  in  the  cafe 
of  the  plate-glafs  company '',  yet  the  punifhment  of  grand 
larciny,  or  tne  dealing  above   the  value  of  twelvepence,  r  279  1 
(which  fum  was  the  dandard  in  the  time  of  king  Athelftan, 
eight  hundred  years  ago,)  is  at  common  law  regularly  death. 
Which,  confidering  the  great  intermediate  alteration'  in  the 
price  of  denomination  of  money,  is  undoubtedly  a  very 
rigorous  conditution  ;  and  made  fir  Henry  Spelman  (above  a 
century  fince,  when  money  was  at  twice  it's  prefent  rate) 
complain,  that  while  every  thing  elfe  was  rifen  in  it's  nominal 
value,  and  become  dearer,  the  life  of  man  had  continually 
grown  cheaper*.    It  is  true,  that  the  mercy  of  juries  will 
often  make  them  drain  a  point,  and  bring  in  larciny  to  be 
under  the  value  of  twelvepence,  when  i(  is  really  of  much 

**  Seepag.  9.  Scacc,  /.  i*   §  7.)  which  if  wefhould 

*  Tac.  de  mgr.  Cerm.  c,  ii.  ev^n  fuppoie  to  i^eaa  the  Jclulut  It^aHx 
P  X  Hal.  P.  C.  12,  3  loft.  53»  mentioned  hy  Lyndewode  (Pr9v»  L  %• 
*>  3  Inft.  218.  f-  X3*  See  Vol.  II.  pa^e  509.)  or  the 
'  Stat.  13  Geo.  III.  c.  3S.  72d  partof  apoundofsoldy  tsonlyequai 

*  la  the  reign  of  king'Henty  !•  the      to  13  s.  4^  of  the  prefcot  /landjid.- 
ftatcd  value  at  the  exchequer,  of  a  pa-  <  Glojf,  3501 

Aure  fed  ox  was  one  fltUling  3  (Dial,  dt 

greater 
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greater  value  (7) :  but  this,  though  cvidcntally  juftifisrble  amd 
•proper^  when  it  only  reduces  the  prefent  nominal  value  of 
money  to  the  antient  ftandard ",  is  otherwife  a  kind  of  pious 
•perjury,  and  does  not  at  all  exciife  our  common  law  in  this 
reipe£t  from  the  imputation  of  feverity,  but  rather  ftrongly 
confeiTes  the  charge.  It  is  likewifc  true,  that  by  the  mer- 
ciful extenfions  of  the  benefit  of  clergy  by  our  modern 
ftatute  law,  a  perfon  who  commits  a  Cmple  larciny  to  the  value 
of  thirteen  pence  or  thirteen  hundred  pouuds^  though  guilty 
of  a  capital  offence,  (hall  be  excufed  the  pains  of  4eath :  but 
this  is  only  for  the  fir  ft  offence.  And  in  -majiy  cafes  joi 
fioiple  larciny  the  benefit  of  clergy  Is  taken  away  by  ftatute: 
-  as  from  horO^ftealing  in  the  principals,  and  acceflbries  .both 
iffirt  and  after  the  fa^k  "^ ;  theft  by  great  ,aad  nQM>riQus 
thieves  in  Northumberland  and  Cumberland' ;.  taking  wopl- 
[  240  ]  ien  cloth  from  oS  the  tenters^,  or  linens^  fuftian^  calli* 
coes,  or  cotton  goods,  from  the  place  of  manufadlure.^^S) ; 

*  2  IbA.  1B9.  va'ac)  &tfh«£ifian4»i^iQQpr|i9Mmt 
^  Stat.    I  Edvr.  VI*  c,  iz,  z  Se  3      alfo^   an4  the  third  t'lrfst  it.becoiqei  a 

Xdw.  Vi.  c- 33.     31  nice.  )i.  felony,  puniibed  with  tranfportatioQ  for 

*  Stat  18  Car.  11.  c.  3.  feven  yfars. 

y  Stat,  zz  Car.  II.  c.  5.    But,  as  it  '^  Sut.  t8  Gt^,  U.  c»  %f*'H)attp m 

fenaetlffies  is  dit!icult  to  prove  the  iden-  tbr  three  ii^  cafes  cm/pp^oo  it  f  ivea  to 

titj  of  the  goods  (0  Itolcn,  the  onut  fr*.  the  judge  to  tr«ifport  theo^ciider ;  for 

^0nJi  with  refpefl  to  innocence  is  now  iifi  w  the  firft  c^fe,  forfivenyearsitk tbe 

by  flaCntc  15  Geo.  II.  c.  27.  thrown  fe  ond,  and  for  fturteat  ytArt  m  the 

ot%  the  perfcns  in  who/e  cuHoiy  fuck  third  *— in  the  firlt  and  third  cafes  ur- 

foods  are  found  :  the  failure  whereof  Jiead  ^  fentence  of  death)  in  Cike  fecond 

ia,  for  the   Aift  tin^e,   a  iniAicircfnor  after  feotencc  ii  gifea* 
pooiihabJe  by  forfeiture  of  the  treble 


(7)'  In  a  profecution  for  a  fimple  larciny,  it  fs  immaterial  to 

the  prifoner^whether  he  is  convicted- of  grand  or  petty  larciny,  the 

tp^mflimept  of  both  being  now  the  fame^  esiccpt  that  gpon  a  fecond 

ooBvi^on  for  grand  larceny  he  may  be  deprived  of  the  t)encfit 

.fcler^.     .  ,     .    ■.  •    ■ 

(8)  J,  Hug  ill  was  indifted  at  York  for  dealing  yaT?i  out  of 
A  bleaching  groaod.  The  evidence  was,  that  tbe  yani  bad  been 
ipread  upon  the  ground,  but  it  was  taken  up  and  ithr<$wp  into 
heaps  ID  order  to  be  carried  into  the  hguTej^  and  in  tha^  (late  fomo 

'of 
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(whict  extcnde,  in  the  laft  cafe,  to  aiders,  affiftcr«,  procuTCts, 
buyers,  and  receivers;)  felonioufly  driving  away,  or  othcrwifc 
ftealing  one  or  more  flicep  or  other  cattle  fpccifieAin  the 
a£ls  (9),  or  killing  them  with  intent  to  ftcal  the  whole  or  any 
part  of  the  carcafe »,  or  aiding  or  affifting  therein  ;  thefts  oa 

'  narigablc  rivers  above  the  value  of  forty  fliillings  ^,  or  being 
prefcnt,  aiding,  and  affifting  thereat ;  plundering  vcffels  in 
diftrefs,  or  that  have  fuffercd  (hip wreck "" ;  ftealing  letters  fent 
by  the  poft  **  j   and  alfo  ftealing  deer,  fifti,  hares,  and  comes 

•  under  the  peculiar  circumftances  mentioned  in  the  Waltham 
black  a£t  *.  Which  additional  fevcrity  is  owing  to  the  great 
malice  and  mifchief  of  the  theft  in  fome  of  tbefe  ihftancei  ; 
and,  in  others,  to  the  difficulties  men  would  otherwife  lie 

'  under  to  prcferve  tliofe  goods,  which  are  fo  cafily  carried  oC 
Upon  which  laft  principle  the  Roman  law  punifticd  more 
feverely  than  other  thieves  the  abigeij  or  ftealers  of  cattle  f  i 
and  the  balneariij  or  fuch  as  ftole  the  cloaths  of  perfons  who 
wete  wafliing  in  the  public  baths  «  ;  both  which  conftitutions 

'  feem  to  be  borrowed  from  the  laws  of  Athens**.  And  fo  too 
the  antient  Goths  punifhed  with  unrelenting  feverity  thefts 
of  cattl€>  or  corn  that  was  reaped  and  left  in  the  field  :  fuch 
kind  of  property  (which  no  human  induftry  can  fufficieatly 
guard)  being  efteemed  under  the  peculiar  cuftody  of  heaven''. 
And  thus  much  for  the  offence  olftviple  brciny. 

•  Sat,  i^Ceo.  II.  c.(f,  15  Geo.  II.  *  Star.  9  Ceo,  L  c.  Z3. 
c.  34.     Sae  vol.i.  p»g,  U.  '  ^7'-  +7-  t-  «4- 

k  Sut.  34  Geo.  II.  c.  45.  «  li^^^'  f-n-         . 

«  Stat.  W  Ann.  ft.  2.  c.  18.  26.  **  Potc.  Antiq.  b.  i.  c.  46, 

Geo.  h.  c.  19.                  ^  '  Stlcrnh.  ^i^jurc.  Gcth.  /.  3.  c.  5. 

*  Sut,   7  Oco.JII.  c.  '50. 


of  it  was  ftolcn  by  the  prifoncr.  Mr.  Baron  Thompfon  held  this 
theft  was  not  within  the  ftatute  for  the  proteaion  of  bleaching 
grounds,  as  there  was  no  occafion  to  leave  it  on.  the  ground  iti 

that  ftatc.  •  ;  ^ 

(9)  The  cattle  fpecified  arc  homed  cattle  of  every  defcription  ; 
and  the  benefit  of  clergy  has  not  yet  been  taken  away  from  the 
fimplc  ftealing  of  mules,  affcs,  or  fwinc, 
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MntE^i  of  compound  laitciny  is  fucfa  as  hds  aill  the  proptf^ 
ties  of  the  former>  but  is  accompanied  with  cither  one,  di 
both,  oF  the  aggravations  of  a  taking  from  one's  houfe  oi 
perfin.  Firft  therefore  of  larciny  fromi  the  houfi^  and  thcit 
of  larcirfy  from  the  per  fort. 

t  X(i  3      I*  Larciny  from  the  houfe,  iiiow^  it  feems  (from  the 
conGderations  mentioned  in  the  preceding  chapter  J)  to  have 
a  higher  degree  of  guilt  than  fimple  larciny,  yet  is  not  at  all 
diftingui^ed  from  the  other  at  common  law  ^ :  ahlefs  where 
It  is  accompanied  with  the  qircumftaiice  of  breaking  the  houie 
by  night  y  and  then  we  have  feen  that  it  falls  under  another 
defcription,  viz.  that  of  burglary.     Buit  novyr  by  feveral  a£l$ 
of  parliament  (the  hiftory  of  which  is  very  ingenioufly  deduced 
by  a  learned  modern  writer ',  who  hath  (hewn  them  to  hav^ 
gradually  arisen  from  our  improvements  in  trade  andopulence) 
ihe  benefit  of  clergy  is  taken  from  larcinies  committed  in  anf 
boufe  in  almoft  every  ioftance  ;   except  that  larciny  of  th<f 
dock  or  utenfils  of  the  plate^glafs  company  from  any  of  their 
Loufes,  tsfc.  is  made  only  (ingle  felony,  and  liable  tO  tranf- 
portation  for  (even  years  "*•    The  multiplicity  of  the  general 
a£is  is  apt  to  create  fome  confufion  \  but  upon  comparing} 
them  diligently  we  may  collect,  that  the  benefit  of  clergy  i^ 
denied  upon  the  following- domeftic  aggravations  of  larciny  | 
vi%^  Firft,  in  larcinies  above  ihe  value  of  twelvepence,  com* 
mitted,  u  In  a  church  or  chapel*  with  or  without  vioknce> 
or  breaking  the  fame  ^ :  2:  In  a  booth  or  tent  in  ar  mackot  of 
Jair,  in  the  day  time  o^  in  ihe  night,  by  violence  or  breaking . 
the  fame  ;  the  owner  or  fome  of  hit  family  being  therein  ^  3 
3.  By  robbing  a  dwelling-houfe  in  the  day  time  (which  robbing 
implies  a  breaking)  any  perfon  being  therein  ^ :  4.  In  a  dwell- 
ing-houfe by  day  or  by  night,  without  breaking  the  fame^ 
any  perfon  being  therein  and  put  in  fear  *< ;  which  amount 
in  IvA  to  a  robbery  :  and  in  both  thefe  hft  ca^e<  the  acceilbry 

'  iSeepag.  123.  VL  c.  r».     1  Hrf.  F.  C.  51S.  •  - 

^  1  Hawk.  P.  C.  9S;  «  8t«c;  5^6£4w.VI«6.9«iH4^ 

*  Barr.  375,  &c.  P.  C.  ^%x, 

^  Stat.  13  Geo.  III.  c.  38.  »  Stat.  3  &  4  VtT.  &  M.  c  9. 

*  Stat.  23  Hco.  VIII.  c.  I.  j^  ldi>.  «  IbUt. 

before 
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before  the  hO,  is  alfo  excluded  from  bis  clergy.  Secondly,  in 
htcinies/(?  tie  value  offivefiillings^  committed,  i.  By  break- 
ing any  dweliiDg-houfe,  or  any  out-houfe,  (hop,  or  warehoufe 
thereunto  belonging  in  the  day  time,  although  no  perfon  be 
therein^ ;  which  alfo  now  extends  to  aiders,  abettors,  and 
acceflbries  before  the  fa£t  • :  2.  By  privately  dealing  goods,  [  242  j 
wares,  or  merchandi2e  in  any  (hop,  wharehoufe  %  coachhoufe 
or  ftable,  by  day  or  by  night ;  though  the  fame  be  not  broken 
open,  and  though  >  no  perfon  be  therein " :  which  likewife 
extends  to  fuch  as  aflift,  hire,  or  command  the  offence  to  be 
committed  (10).  Laftly,inlarcinies/0/£f  value  of  forty fiilBngf 
in  a  dwelling  houfe,  of  its  out-houfes,  although  the  fame  bq 
liot  broken,  and  whether  any  perfon  be  therein  or  no  3  uniefs 
committed  againft  their  matters  by  apprentices  under  the  age 
of  fifteen  ▼.  This  alfo  extends  to  thofe,  who- aid  or  affid  in 
the  commifllon  of  any  fuch  offence  ( 1 1 }. 


'  Stat*  39  Elis.c.  15. 

>  Sue  ^  &  4  W.  ft  M.  €.  9. 

*  See  Fofter.  78.  Barr.  379. 


«  Stat«  10  &  ti  W.  III.  c.  «}• 

^  Sue.  1%  Ann.  ftat.  X*  Ct  7« 


fct*         *■! 


(to)  It  has  been  held  that  privately  ftealing  m6ney  to  the  amount 
of  fire  (hiUings,  is  not  within  the  ftatiite  10  5c  1 1  W.  3.  c.  23^ 
Shops  and  warehoufcs  when  they  arc  ufcd  merely  as  repofitories  of 
goods,  and  not  as  places  of  fale,  are  not  within  the  ad,  and  confe- 
qucntly  a  prifoner  cannot  be  convi^^ed  of  privately  ftealing  in  a 
ihop  •  an  article^  which  ia  not  expofed  there  fo^  fale,  but  which 
happens  to  be  left  there  to  be  repairedi  or  for  (bme  other  fimilar 
purpofe.  And  with  regard  to  coach-houfes  and  ftabks,  the  snialcs 
mutl  b^  fuch  as. are  generally  dcpofited  there,  Fofi,,  78,  Leach^  43.' 
3 35.'. 248.  374, — In  profeciiticns  under  this  ftatute,  it  is  held  not 
to  be  prrvately  ftealing  if  any  perfon  whatever  fee- or  perceive  the 
theft  at  the  linie  it  is  committed.  And  where  there  are  feveral 
Ihoptnen  employed  in  a  fhop,  they  mnft  appear  at  the  trial  to  prove 
they  ^  riot  pertcive  the  theft,  or  the  judge  will  direct  the  jur}'  to' 
prefume  th^t  the  ftealiog  wa;s  not  done  privately. 

(11)  Aiperfbh  cannot  be  oonTi6led  capitally  for  ftealing  to  the 
Tslue  of  40  /•  in  hi?  own  hotifc,  nor  a  wife  in  her  hu{band's  houfe. 
Thompfon^t  cafe.  Leach,  277. .  Itpon  an  iodtdment  for  burglarloufl/ 

breaking 
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2.  La&cikt  from  the  perfon  18  either  by  privately  fteal* 
|pg  f  or  by  9pen  and  violent  afiault^  which  is  ufually  called 
roUiry^  \ 

m 

The  offence  of  privately  ftealing  from  a  man's  perfon^  ai 
by  picking  his  pocket  or  the  like,  privily  without  his  know- 
lege,  was  debarred  of  the  benefit  of  clergy,  fo  early  as  by  the 
ftatute  8  Eliz.  c.  4.  But  then  it  mud  be  fuch  a  larciny,  as 
(lands  in  need  of  the  benefit  of  clergy,  v/z.  of  above  the 
▼alue  of  twelvepence  5  elfe  the  offender  fhall  not  have  judg- 
ment of  death.  For  the  ftatute  creates  no  new  offence  % 
but  only  prevents  the  prifoner  from  praying  the  benefit 
of  clergy,  and  leaves  him  to  the  regular  judgment  of  the 
antient  law  ^.  This  feverity  (for  a  moft  fevere  law  it  ccr» 
tainly  it)  feems  to  be  owing  to  the  eafe  with  which  fuch  of- 
fences are  committed,  the  difficulty  of  guarding  againft  them^ 
and  the  boldncfs  with  which  they  were  praftifed  (even  in 
the  queen's  court  and  ptcfence)  at  the  time  when  this 
ftatute  was  made :  befide^  that  this  is  an  infringement  of  pro* 
pehy,  in  the  manual  occupation  or  corporal  poffeffion  of  the 
owner,  which  was  an  offence  even  in  a  ftate  of  nature.  And 
therefore  the  faccularii^  or  cutpurfes,  were  more  fevercly 
puniflied  than  common  thieves  by  the  Roman  and  Ath^iaa 
laws' (12). 

^  I  Hawk.  P«  C.  98.  The  like  ob-  '  cafes  where  it  Is  provided  by  anj^atotc 
fervatioo  will  ceittinly  hold  in  the  cafes  that  fsmple  larciny,  under  certain  ci». 
ofhorfeftealing,  (i  Hal.  P.  C.  531.)  cumftances,  (hall  be  fdony  without  he- 
thefts  in  Nonhumberland  and  Cumber-  ncik  of  clergy. 
kind,  ttid  fteaUns  wooUea  cluth  from  ^  Ff,  47.  11.  7.  PdtC  Anti^.  I.  i« 
thetcBtett^  aad  poflibly  in  fuch  other  e.  a6. 


breaking  and  entcwng  a  dweUiug-houfe,  and  llcaliog  therein  pro- 
perty to  the  value  of  40  s.  the  prifoner  may  be  acquitted  of  the 
burglaryi  and  be  capitally  convicted  of  Healing  in  die  dwelling* 
houfc.     WUbal't  cafe^  lb.  83. 

(12)  It  had  been  held  that  this  ftatute  was  only  meant  to  pro- 
tect pcrfonSy  who  were  obliged  to  go  into  public  aifeoibliesy  a« 
churchesy  couit«»  and  markets^  and  whofe  perfons  thereby  becaiA* 

exppfed 
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"'Oi»^H  and  violent  larciny  from  the  per/in ,  or  roHety^  the 
rapiiid  of  the  civiHatis,  h  the  felonious  and  forcible  taking, 
from  the  perfon  of  another,  of  goods  or  money  to  any  value, 
by  violence  or  patting  him  in  fcary.  i.  There  muft  be  a 
taking,  otherwife  it  is  no  robbery.  A  mere  attempt  to  rob^ 
was  indeed  hdd  to  be  felony,  fo  late  as  Henry  the  fourth's 
time  *  :  but  afterwards  it  was  taken  to  be  only  a  mifdemcf- 
nor,  and  punifhable  with  fine  and  imprifonment ;  till  thfe 
ftatute  7  Geo.  II.  c.  21.  which  makes  it  a  felony  (tranfport- 
ablc  for  feven  years)  unlawfully  and  malicioufly  to  affault 
another,  with  any  ofFenfive  weapon  or  inftrument ;— or  by 
menaces,  or  by  other  forcible  or  violent  manner,  to  demand 
any  money  or  goods  ;— with  a  felonious  intent  to  rob.  If 
the  thief,  having  once  taken  a  purfe,  returns  it,  ftill  it  is  a 
foBbery ;  and  fo  it  is,  whether  the  taking  be  ftriclly  from  the 

y  I  Hawk.  P.  C.  95.  »  i  Hal.  P.  C.  5  ja. 


cjcpofcd  to  the  attempts  of  pickpockets,  and  that  it  did  not  apply 
to  perfons  who  loft  their  property  when  they  were  afleep.  But 
tliis  diftinftion  has  been  determined  to  be  unfounded  by  a  decifion 
of  the  judges,  and  there  have  fince  been  feveral  capital  conviftiona 
fer'ftcsding  prtvatdy  from  perfona  afleep.  WiUan^s  cafcy  Leach^  393. 

It  ufed  to  be  held  that  no  one  could  be  convi6ted  capitally  of 
privately  dealing  from  the  perfon,  if  the  theft  \5ra8  perceived  by 
any  one  at  the  time,  as  tbye  cafe  of  privately  ftealing  in  a  (hop  ; 
but  the  words  of  the  8  £liz.  c.  4.  are  the  felon igus  taking  fyom 
the  perfon  of  another  prvoily  without  hit  knowledge^  the  fair  con* 
(Iru^lion  of  which  is,  that  it  is  capital  to  fteal  privily  without  the 
knowlege  of  the  owner  of  the  property,  though  the  theft  may  be 
obferved  at  the  time  by  others.  And  it  is  now  underftood  that 
this  conftru£lion  is  adopted  by  tlie  judges. 

This  ftatute  is  filent  refpedting  aiders  and  abettDrs^  it  has 
therefore  been  determined  that  only  the  principal  in  the  fkft 
ilrgree,  or  the  hand,  who  takes  the  property  can  be  guilty  of 
privately  fteadtng  from  the  perfon  ;  if  therefore  two  or  more  are 
concerned  in  the  theft,  and  it  cannot  be  afcertained,  which  of 
liam  a^aPy  took  the  property,  they  muft  all  be  acquitted  of 
tlib  oijatal  part  of  tha  chaq^e.    Inmt^ttefe^  Leaeh^  7. 

T0L.IV.  U  perfon 
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perf<ki  "of  another,  or  in  his  prefence  only :  as,  whete  »  rob«^ 
her  by  menaces  and  fiolence  puts  a  man  in  fear,  and.dtiircs 
away  his  iheep  or  his  cattle  before  his  £ace  \  But  if  the 
taking  be  not  either  dire£Uy  from  his  perfon,  or  in  his 
prefence,  it  is  no  robbery  \  2.  It  is  immaterial  of  what 
value  the  thing  taken  is:  a  penny  as  well  as  a  pound, 
thus  forcibly  extorted,  makes  a  robbery  ^  3.  Laftly,  the 
taking  muft  be  by  force,  or  a  previous  putting  in  feaf; 
.which  makes  the  violation  of  the  perfon  more  atrocious 
than  privately  ftealing.  For,  according  to  the  maxim  of 
the  civil  law  **,  "  qui  vi  rapuit,  fur  improbior  ejfe  videturJ* 
This  previous  violence,  or  putting  in  fear,  is  the  criterion 
that  dillinguilhes  robbery  from  other  larcinics.  For  if  one 
privately  (teals  fixpence  from  the  perfon  of  another^  and  af- 
terwards keeps  it  by  putting  him  in  fear,  this  is  no  robbery, 
for  the  fear  is  fubfequent  *" :  neither  is  it  capital,  as  privately 
dealing,  being  under  the'  value  of  twelvepence.  Not  that 
it  is  indeed  neceflary,  though  ufual,  to  lay  in  the  indiflment 
that  the  robbery  was  committed  by  putting  in  fear  :  it  is  fuf- 
"  ficient,  if  laid  to  be  done  by  violence  ^  And  when  it  is  laid 
to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
[  ^44  ]'  degree  of  terror  or  aflright  in  the  party  robbed :  it  is  enough 
that  fo  much  force,  or  threatooing  by  word  or  geftu^,  be 
ufed,  as  might  create  an  apprehenfion  of  danger,  or  induce 
a  man  to  part  with  liis  property  without  or  againft  his  con- 
fent  5  (13).    Thus,  if  a  man  be  knocked  down  without  pte- 


•  I  Hal.  P.  C,  5t3« 
^Comyos.  478    Stra*  10151 
«  I  Hawk.  p.  C.  5^7. 

*  //*.  4.  2'.  14.  §*'«• 


•  t  >Ial.  P.  C.  534. 
^  Trin.  3  Ann.  by  all  the  judges. 
»  Foft.  128. 


tm'.^'  ■<  »  »*  ii.  1 1 1 


^♦■t    ■■ 


( 13)  Mr.  J.  Afhliurft  18  reported  to  have  thus  c^rcffcd  WmTelf 
in  delivering  the  opinion  of  t\ie  judges  In  Wjltan's  ctfe,  Leachf  232 . 
♦•  The  true  definition  of  robbery  is  the  ftealing,  or  taking  from 
•^  the  perfon,  or  in  the  prefence  of  another,  proptrty  of  aiiy' 
«*  amount,  with  fuch  a  degree  o{  force  or  terror^  as  to  induce  the 
«  parity  unwiirtrigJy  to  part  with  his  property ;  and  whether  the. 
**  terror  arifcs  from  real  or  expedled  violence  to  the  perfon, 

««  or 
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vious  warning,  and  ftripped  of  his  property  while  fenfelefs^ 
though  ftri£tly  he  cannot  be  faid  to  be  put  in  fear ^  yet  this  is 
undoubtedly  a  robbery.  Or,  if  a  perfon  with  a  fword  drawn 
begs  an  alms,  and  I  give  it  him  through  miftruft  and  appre- 
henfion  of  violence,  this  is  a  felonious  robbery  ^.  So  if, 
under  a  pretence  of  fale,  a  man  forcibly  extorts  money  from 
another,  neither  (hall  this  fubterfuge  avail  him.  But  it  is 
doubted  ^,  whether  the  forcing  a  higler,  or  other  chapman, 
to  fell  his  wares,  and  giving  him  the  full  value  of  them, 
amounts  to  fo  heinous  a  crime  as  robbery  (14). 

This  fpecies  of  larciny  is  debarred  of  the  benefit  of  clergy 
by  (latute  23  Hen.  Vill.  c.  i.and  other  fubfequent  ftatutes; 
not  indeed  in  general,  but  only  when  committednn  a  dwell- 
ing-houfe,  dr  in  pr  near  the  king*s  highway.  A  robbery 
therefore  in  a  diftant  field,  or  foot-path,  was  not  punlfhed 
with  death  ^  \  but  was  open  to  the  benefit  of  clergy,  till  the 

»»  1  Hawk.  P.  C.  96.  «  Jbid.  97.  »  1  Hal.  P.  C.  535. 


**  or  from  a  Cinfc  of  injury  to  the  charafter,  the  law  makes  no 
**  kind  of  difference  ;  for  to  moft  men  the  idea  of  lofing  their  fame 
**  and  reputation  is  equally,  if  not  more  terrific  than  the  dread  of 
**  perfonal  injury.  The  principal  ingredient  in  robbery  is  a  man's 
**  being  forced  to  part  with  his  property' ;  and  the  Judges  are 
<^  unanimoufly  of  opinion,  that  upon  the  principles  of  law,  and 
**  the  authority  of  former  decifions,  a  threat  to  accufe  a  man  of 
*^  having  committed  the  greated  of  all  crimes,  is  a  fufficient  force 
«  to  conftitute  the  crime  of  robbery  by  putting  in  fear.** 

(14)  This  di(lin£lion  has  been  frequently  admitted  by  the  judges 
in  profecutions  for  robbery,  vi%*  that  if  any  thing  is  fnatch<sd 
fuddenly  from  the  head,  hand,  or  perfon  of  any  one  without  any 
ftroggle  on  thi  part  of  the  owner,  or  without  any  evideiics  of  force 
or  violence  being  exerted  by  the  thief,  it  does  not  amount  to  rob- 
bery. But  if  any  thing  is  broken  or  torn  in  confeqnence  of  the 
fudden  feizure,  it  would  be  evidence  of  fuch  force  as  would  con- 
ftitute a  robbery  ;  as  where  part  of  a  bdy's  hair  was  torn  away  by 
Ihatcbiug  a  diamond  pin  from  her  head,  and  an  ear  was  torn  by 
pulUog  off  an  eai-ring,  each  of  thefe  cafes  was  determined  to  be  a 
robbery.    Leaeh^  23^. 

U  2  ftatute 
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llatute  3  &  4  W.  &  M.  c.  9.  #hidi  takes  away  clergy  from 
both  principals  and  acceflbrics  before  the  iwBt,  m  robbery, 
wherefoever  committed. 

II.  Malicious  mi/chiefs  or  damage^is  the  next  fpecles  of 
injury  to  private  property,  which  the  law  conGders  as  a  pub- 
lic crime.  This  is  fuch  as  is  done,  not  animo  furandl^  or 
with  an  intent  of  gaining  by  another's  lofs  ;  wbic^h  is  fome, 
though  a  weak,  excufe :  but  either  out  of  a  fpirit  of  wanton 
cruelty,  or  black,  and  diabolical  revenge.  In  which  it  bears 
a  near  relation  to  the  crime  of  arfon  \  for  as  that  affefls  the 
habitation,  fo  this  does  the  other  property,  of  individuals. 
And  therefore  any  damage  arifing  from  this  mifchievous  dif* 
pofition,  though  only  a  trefpafs  at  common  law,  is  now  by 
C  245  H  a  multitude  of  ftatutes  made  penal  in  the  higheft  degree.  Of 
thefe  I  (hall  extract  the  contents  in  order  of  time. 

And,  firft,  by  ftatute  22  Hen.  VIII.  c.  11.  penrerfely 
and  malicioufly  to  cut  down  or  deftroy  the  powdike,  in  the 
fens  of  Norfolk  and  Ely,  is  felony.  And  in  like  manner  it 
is  by  many  fpecial  ilatutes,  enabled  upon  the  occaGons,  made, 
felony  to  deftroy  the  fcvcral  fea-banks,  river-banks,  public 
navigations,  and  bridges,  erefted  by  virtue  of  thofe  z(k^  of 
parliament.  By  ftatute  43  Eliz.  t.  13.  (for  preventing  ra* 
pine  on  the  northern  borders)  to  burn  any  barn  or  ftack  of 
corn  or  grain  ;  or  to  imprifon  or  carry  away  any  fubje£^,  in 
order  to  ranfom  him,  or  to  make  prey  or  fpoil  of  his  perfon 
or  goods  upon  deadly  feud  or  otherwife,  in  the  four  northern 
counties  of  Northumberland,  Weftmorland,  Cumberland, 
and  Durham,  or  being  acceffory  before  the  faft  to  fuch  car- 
ying  away  or  imprifohment ;  or  to  give  or  take  any  money 
or  contribution,  there  called  blaclmail,  to  fecure  fuch  gooda 
from  rapine  ;  is  felony  without  ben'eGt  of  clergy. .  By  ftatute 
22  &  23  Car.  II.  c.  7.  malicioufly,  unlawfully,  and  willjinglj, 
in  the  night  time,  to  bum  or  caufe  to  be  burnt  or  deftroyed, 
any  ricks  or  ftacks  of  corn,  hay,  or  grain,  barns,  houfes^ 
buildings,  or  kilns ;  or  to  kill  any  hor£es,  (heep,  or  othev 
cattle,  is  felony  ^  but  the  offender  may  make  his  elc&ion  to 

.     be 
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be  traafported  for  JTcTcn  years  ;  and  to  ^aim  or  hurl  fuch 
hotCeSi  flieep,  or  other  cattlcj  is  a  trefpafsi  for  which  ^reble 
damages  (hall  be  recovered.  By  ftatute  4  &  5  W.  &  M. 
c.  23.  to  burn  on  any  wade,  between  Candlemas  and  Mid- 
fammer,  any  grig,  ling,  heath,  furze,  gofs,  or  fern,  is  pu-  , 
nifhable  with  whipping  and  confinement  in  the  houfe  of  cor- 
rection. By  ftatute  1  Ann.  ft.^  2.  c.  9.  captains  and  mariners 
belonging  to  flrips,  and  deftroying  the  fame,  to  the  prejudice 
of  the  owners,  (and  by  4  Geo.  I.  c.  12.  to  the  prejudice  of 
infurers  alfo,)arc  guilty  of  felony  without  benefit  of  clergy. 
And  by  ftatute  12  Ann.  ft.  2.  c.  18.  making  any  hole  in  a 
{hip  in  diftrefs,  or  ftealing  her  pumps,  or  aiding  or  abetting 
fuch  oflFence,  or  wilfully  doing  any  thing  tending  to  the  im- 
mediate lofs  of  fuch  ftiip,  is  felony  without  benefit  of  clergy. 
By  ftatute  i  Geo.  I.'c.  48.  malicioufly  to  fet  on  fire  any 
underwood,  wood,  or  coppice,  is  made  finglc  felony.  By  r  2^6  ] 
ftatute  6  Geo.  I.  c.  23.  the  wilful  and  malicious  tearing,  cut- 
ting, fpoiling,  burning,  or  defacing  of  the  garments  or  cloaths 
of  any  perfon  pafling  in  the  fti eets  or  highways,  with  intent 
fo  to  do,  is  felony.  This  was  occafioned  by  the  infolencd' 
of  certain  weavers  and  others  :  who,  upon  the  introdudifoQ 
of  fortie  Indian  faOiions  prejudicial  to  their  own  manufac- 
tures, made  it  their  praftice  to  deface  them ;  either  .by  open 
outrage,  or  by  privily  cutting,  or  cafting  aqua  fortis  in  the 
ftreets  upon  fuch  as  wore  them.  By  ftatute  9  Geo.  I.  c.  22. 
commonly  called  the  Waltham  black-a£l,  occafioned  by  the 
devaftations  committed  near  Waltham  in  Hampfliire,  by  per- 
fons  in  .difguife  or  with  their  faces  blacked  ;  (who  fcem  to 
haverefembled  the  Roberdfnien.or  followers  of  Robert  Hood, 
that  in  the  reign  of  Rich  ai;^  the  firft  committed  great  9Utrages 
on  the  borders  of  England  and  Scotland  ^  \)  by  this  black 
a£l,'  I  fay,  which  has  in  part  been  mentioned  under  the 
feveral  heads  of  riots',  menaces,  mayhem,  and  larciny  ^y  it  is 
farther  ena£^ed,  that  to  fet  fire  to  any  houfe,  barn,  or  out- 
houfe,  (wTiich  13  extended  by  ftatute  9  Geo.  III.  c.  29.  to  the 
nialicious'  and  wilful  burning  or  fetting  fire  to  all  kinds  of 

.    ^  jl^ft.ii^j.  >"  See  pag*  144.  ftoS.  a^*  M<>* 
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mills,}  or  to  any  Hovel,  cock,  mow,  or  (lack  of  com,  ftraw, 
hay,  or  wood  (15) ;  or  unlawfully  and  malicioufly  to  break 
down  the  head  of  any'  fiflipond,  whereby  the  filh  ihall 
be  loft  or  deftroyed  ;  or  in  like  manner  to  kill,  maim,  or 
wound  any  cattle  (16);  or  cut  down  or  deftroy,  any  trees 
planted  in  an  avenue,  or  growing  in  a  garden,  orchard,  or 
plantation,  for  ornament,  (belter,  or  profit  ^  all  thefe  mali- 
cious a£ls,  or  procuring  by  gift  or  promife  of  reward  any 
perfon  to  join  them  therein,  are  felonious  without  benefit  of 
clergy:  and  the  hundred  (hall  be  chargeable  for  the  damages^ 
unlefs  the  offender  be  convi£led.  In  like  manner  by  the  Ro- 
man law,  to  cut  down  trees,  and  efpecially  vines,  was  puniflied 
in  the  fame  degree  as  robbery  ";  fiy  ftatutes  6  Geo.  IL  c.  37* 
and  10  Geo.  II.  c.  32.  it  is  alfo  made  felony  without  the 
benefit  of  clergy,  malicioufly  to  cut  down  any  river  or  fea- 
bank,  whereby  lands  may  be  overflowed  or  damaged  ^  or 
[247  ]  to  cut  any  hop  binds  growing  in  a  plantation  of  hops, 
or  wilfully  and  malicioufly  to  fet  on  fire,  or  caufc  to  be  fet 
on  fire,  any  mine,  pit,  or  delph  of  coal.  By  ftatute  11 
Geo.  IL  c.  22.  to  ufe  any  violence  in  order  to  deter  any 
perfon  from  buying  corn  or  grain  ;  to  feize  any  carriage  or 
horfe  carrying  grain  or  meal  to  or  from  any  market  or  fea- 
port ;  or  to  ufe  any  outrage  with  fuch  intent  $  or  to  fcatter^ 
take  away,  fpoil,  or  damage  fuch  grain  or  meal;  is  pu- 
niflied for  tlie  firft  oflFence  with  imprifonment  and  public 

»  Ff.  47.  7.  2. 


(15)  As  the  fettiDg  fire  to  property  of  this  kind,  where  a  houfe 
or  out-houfe  was  not  burned,  was  not  felony  by  the  common  law, 
ft  has  been  held  that  fetting  fire  to  a  parcel  of  unthreflied  wheat 
is  not  a  felony,  being  not  within  the  defcription  of  any  articles 
fpecifieU  in  the  ftatute.     Judd^s  cafe^  Leacb^  381. 

(16)  It  has  frequently  been  deteimined,  that  to  conftitutc  a 
felony  within  the  meaning  of  the  ftatute,  the  killing  or  maiming 
nr.uft  proceed  from  malice  or  revenge  to  the  owner  of  the  animal; 
and  it  is  not  fufficicnt  if  it  is  only  the  effeft  of  a  brutal  difpofitioo, 
or  of  a  fudden  paiSon  conceived  againft  the  beaft  itfelf.  Shepierd*t 
lafci  Leach^  436. 

T5  whipping: 
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whippings  and  the  fecond  oiTiencei  or  deftroying  any  gra- 
naxy  where  corn  is  kept  for  exportation,  or  taking  away  or 
fpoiling  any  grain  or  meal  in  fuch  granary,  or  in  any  Ihip, 
boat,  or,veflel  intended  for  exportation,  is  felony,  fubje£t  to 
tranfportation  for  feven  years.    By  ftatute  28  Geo,  11.  c.  19. 
to  fet  fire  to  any  gofs,  furze,  or  fern,  growing  in  any  foreft 
or  chafej  is  fubje&  to  a  fine  of  five  pounds.    By  (tatutes 
6  Geo.  JIL  c.  36  and  48.  and  13  Geo.  III.  c.  33.  wilfully 
to  fpoil  or  deftroy  any  timber  or  other  trees,  roots,  (hrubs, 
or  plants,  is  for  the  two  firft  offences  liable  to    pecu- 
niary penalties  i  and  for  the  third,  if  in  the  day  time,  and 
evea  for  the  firft  if  at  night,  the  offender  (hall  be  guilty  of 
felony,  and  liable  to  tranfpoitation  for  feven  years.     By 
ftatute  9  Geo.  III.  c.  ap.  wilfully  and  maliciouHy  to  burn  or 
deftroy  any  engine  or  other  machines,   therein  fpecified, 
belonging  to  any  mine }  or  any  fences  forinclofures  purfuant  to 
any  a£t  of  parliament,  is  made  fingle  felony,  and  punifhable 
with  tranfportation  for  feven  years,   in  the  ofiender,  his 
advifersy  and  procurers.     And  by  ftatute  13  Geo.  UI.  c.  38* 
'  the  like  punifhment  is  inflicted-  on  fuch  as  break  into  any 
hottfe,  isl'c.  belonging  to  the  plate-glafs  company  with  intent 
to  fteal,  cut,  or  deftroy,  any  of  their  ftock  or  utenQls,  or 
fliall  wilfully  and  malicioully  cut  or  deftroy  the  fame.     And 
thefe  are  the  principal  puniflimentsof  malicious  mifchief  (i  7). 

III.  Forgery,  or  the  crimen  falft^  is  an  offence,  which 

.  was  punifhed  by  the  civil  law  with  deportation  or  banifh- 

ment,  and  fometimes  with  death  <).    It  may  with'  us  be  de-^ 

fined  (at  common  law)  to  be,  <<  the  fraudulent  making  or 

</  alteration  of '  a  writing  to  the  prejudice  of  another  man's 

•/«/.  4.18.  7. 


.;:(ii;).Aiid  by  ftatute  %%  Geo.  III.  c.  40.  if  any  perfon  fhall 

inbreak  into,  any  houfc  or  ihop  with  intent  to  cut  or  deftroy  any 

ierge,  wooUexi,  velvet,  fdk>  linen  or  cotton  goods,  in  the  loom, 

or  any  ftock  or  utenfila  ufed  in  manufaAuring  fuch  goods,  h^  ihall 

be  guflty  of  fdpny  without  benefit  of  clergy. 

••right:'* 
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<'  right:**  fot  which  the  offender  may  fufier  fine,  imprifon- 
ment,  and  pillory.  And  alfo,  by  a  variety  of  ftatutes,  a  more 
fcveire  puniAment  is  infilled  on  the  offender  in  many  parti- 
cular tafes,  which  are  fo  multiplied  of  Wte  as  almoft  to  be« 
coine  general.     I  fhall  mention  the  principal  inftances. 

Bt  ftatute  5  Eliz.  c.  14.  to  forge  or  make^  or  knowingly 
to  publifli  or  give  in  evidence,  .any  forged  deed,  court  roll* 
or  will,  with  intent  to  affedl  the  right  of  real  property,  either 
freehold  or  copyhold,  is  puniihed  by  forfeiture  to  the  party 
grieved  of  double  cofts  and  damages  }  by  (landing  in  the  pil-* 
lory,  and  having  both  his  ears  cut  off",  and  his  iioftrils  flit, 
ami  feared  ;  by  forfeiture  to  the  crown  of  the  profits  of  his 
lands,  and  by  perpetual  imprifonment.  For  any  forgery 
relating  to  a  term  of  years,  or  annuity,  bond,  obligation, 
acquittance,  reieafe,  or  difcharge  of  any  debt  or  demand  of  any 
perfonal  chattels^  the  fame  forfeiture  is  given  to  the  party 
grieved  ;  and  oii  the  oSenider  is  inflided  the  pillory,  lofs  of 
\>ne  of  his  ears,  and  a  year's  imprifonment :  the  fecond  of* 
fence  in  both  cafes  being  felony  without  benefit  of  clergy. 

Besides  this  general  a£l,  a  multitude  of  others,  fince  the 
revolution,  (when  paper  credit  was  firfteftablifhed,)  have  in^ 
Si£led  capital  punifliment  on  the  forging,  altering,  or  utter- 
ing as  true,  when  forged,  of  any  bank  bills  or  notes,  or 
other  fecurities  P :  of  bills  of  credit  iflued  from  the  exche- 
quer '  ;  of  fouth  fea  bonds,  k^c. ' ;  of  lottery  tickets  or  or- 
ders ' ;  of  army  or  navy  debentures^ ;  of  £aft  India  bonds  ^  \ 
of  writings  under  feal  of  the  London,  or  royal  exchange 
aflurance  ''i  of  the  hand  of  the  receiver  of  the  pre-fines  ' ;  or 
of  the  accountant-general  and  certain  other  officers  of  the 
court  of  chancery  y ;  of  a  letter  of  attorney  or  other  power 
to  receive  or  transfer  dock  or  annuities  3   and  on  the  per- 

P  Sttt.  8  &9  W.  III.  c.  10.  §  36.  *  Seethefeveraladc  fortbe locteriei. 

It  Geo.  I.  c.  9*     \%  Geo.  I.    c.  32,  *  Stat.  5^eo.  I.  c,  14. 9Geo.l.c.5. 

15  Geo.  II.  c.  13.  1}  Geo.  III.  c  79*  *  Stat.  12  Geo.  I.  c.  yu 

1  See  the  feveral  a£tc  for  ifluing  tl^em.  ^  Stat.  6  Geo.  I.  c.  i8« 

'Stat.   9  A«D.    c.  »i.      6  Geo.  I.  '  Stat.  32  Geo.  II.  c.  14. 

c  ^  ^  XX.    XI  Geo.  I.  c.  3a.  7  Stat,  12  Geo.  I.  c^  3». 

\\  fonating 
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fonating  a  proprietor  thereofi  to  receive  or  transfer  fuch  an« 
naitiesi  ftock,  or  dividends  * :  alfo  on  the  perfonatin^,  or 
procuring  to  be  perfonated,  any  feaman  or  other  perfon 
entitled  to  wages  or  other  naval  emoluments,  or  any  of  his 
perfonal  reprefentatrves ;  and  the  taking,  or  procuring  to  be 
taken,  any  falfe  oath  in  order  to  obtain  a  probate,  or  letters 
of  adnkiniftration,  in  order  to  receive  fuch  payments }  and 
^the  forging,  or  procuring  to  be  forged,  and  likewife  the  ut* 
tering,  or  publiihing,  as  true,  of  any  counterfeited  feaman's 
will  or  power  * :  to  which  may  be  added,  though  not  ftriAljf 
reducible  to  this  head,  the  counterfeiting  of  medkerraneaa 
paHes,  under  the  hands  of  the  lords  of  the  admiralty,  to  pro- 
tect one  from  the  piratical  ftates  of  Barbary  ^  ;  the  forging 
or  imitating  of  any  ftamps  to  defraud  the  public  revenue  ^  ; 
and  the  forging  of  any  marriage  regifter  or  licence  '^ :  all 
which  are  by  di(lin£l  aAs  of  parliament  made  felonies  with, 
out  benefit  of  clergy.     By  ftatutes  13  Geo.  III.  c*  52  &  59. 
^  forging  or  counterfeiting  any  (lamp  or* mark ^o  denote  the 
ftandardof  gold  and  filver  plate,  and  certain  other  offences 
of  the  like  tendency,  are  puniflied  with  tranfportation  for 
fourteen  years  {18).    By  (latute   12  Geo.  III.  c.  48.  certain 
frauds  on  the  ftamp-duties,  therein  defcribed,  principally  by 
ufing  the  fame  ftamps  more  than  once,  are  made  fingle  fe« 
lony,  and  liable  to  tranfportation  for  feven  years.     And  the 
fame  punifHment  is  inflifled'  by  ftatute  13  Geo.  III.  c.  38* 
on  fuch  as  counterfeit  the  common  feal  of  the  corporation 
for  manufacturing  plate-glafs,  (thereby  ere£led,)or  knowingly 
demand  money  of  the  company  by  virtue  of  any  writing 
under  fuch  counterfeit  feal  (19)* 

*  Stat.   8  Geo.  I.  c.  %%,  9  Geo.  I.  ^  Sut.  4.  Geo,  II.  c.  18. 

C.  12.     J I  Geo.  II.  c.  22.  ^  77.  c  Sec  the  feveral  ftamp  aCb. 

>  Stau.  31  Geo.  11.  c.  10.  9  Geo.  III.  '  Stat.  16  Geo.  II.  c.  33. 

c.  30. 

_ : — - 

(18)  And  by  24  Geo.  III.  felT.  2.  c.  5*3.  fuch  offences  are 
made  capital  felonies. 

(19)  And  by  24  Geo.  III.  feff.  2.  c.  37.  to  forge  the  fuper- 
fcription  of  any  letter  in  order  to  avoid  the  payment  of  the  poftage, 
is  a  felpny  puniihed  by  tranfportation  for  fcvcn  years. 

There 
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There  are  alfo  certain  other  general  Iaws»  with  regard  to 
forgery ;  of  which  the  fir  ft  is  2  Geo.  II.  c.  25.  whereby  the  firft 
offence  is  forging  or  procuring  to  be  forged,  a£ling  or  alBfting 
therein,  or  uttering  or  publifliing  as  true  any  forged  deed, 
will,  bond,  writing  obligatory,  bill  of  exchange,  promiffory 
C  250  ]  °^t^>  indorfement  or  aflignment  thereof,  or  any  acquittance 
or  receipt  foriQoney  or  goods,  with  intention  to  defraud  any 
perfon,  (or  corporation*,)  is  made  felony  without  benefit  of 
clergy.  And  by  ftatute  7  Geo.  11.  c.  22.  and  18  Geo.  Ill- 
c.  1 8.  it  is  equally  penal  to  forge  or  caufe  to  be  forged  or  utter 
as  true  a  counterfeit  acceptance  of  a  bill  of  exchange,  or  the 
number  or  principal  fum  of  any  accountable  receipt  for 
any  note,  bill,  or  any  other  fecurity  for  money  j  or  any  war- 
rant or  order  for  the*  payment  of  money,  or  deliyery  of 
goods  (ao).  So  that,  I  believe,  through  the  number  of  thefe 
general  and  fpecial  provifions,  there  is  now  hardly  a  cafe  poT- 
fible  to  be  conceived,  wherein  forgery,  that  tends  to  defraud, 
whether  in  the  name  of  a  real  or  fiflitious  perfon ',  is  not 
made  a  capital  crime  (21}. 

•  Sut  31  Geo.  II.  c.  22.  §  78.         '  Foft.  116,  &e* 


(20)  The  judges  have  decided  that  an  order  to  a  fhopkeeper  in 
m  forged  name  to  deliver  goods  to  the  bearer  is  not  a  forgery  within 
the  llatutc ;  but  a  warrant  or  order  within  the  ftatute  7  Gep.  II. 
c.  22.  muft  import  that  the  perfon  giving  fuch  warrant  or  order 
has,  or  at  leaft  claims,  an  intereft  in  the  money  or  goods,  which 
are  the  fubjed-matter  of  that  warrant  or  order,  that  he  has  or  at 
leaft  affumes  a  difpofing  power  over  fuch  money  or  goods,  and 
takes  upon  himfelf  to  transfer  the  property,  or  cuftody  of  them 
to  the  perfon  in  whofe  fevour  fuch  warrant  or  order  is  made. 
Mitchell*  cafe^  Foft,  1 20.  And  it  muft  be  direAed  to  the  per- 
fon,  who  has  the  cuftody  of  the  goods.  Clench's  cafe^  Leach^  437. 
But  a  draft  upon  a' banker  in  the  name  of  a  perfon  who  kept  no 
cafli  at  the  banker's  (hop,  is  a  forgery  within  the  ftatute,  as  it  af- 
fumes that  there  was  cafh  kept  at  the  faoufe,  which  the  drawer  had 
authority  to  difpofe  of.     Locket's  caje^  Ibid,  89. 

(21)  It  has  frequently  been  determined  that  drawing,  indorfing 
or  accepting  a  bill  of  exchange  in  a  fiditious  name  is  a  forgery. 

BoUand's 
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These  are  the  principal  infringements  of  the  rights  of 
property  :  which  were  the  laft  fpecies  of  offences  againft  in- 
dividuals or  private  fiibjedts,  which  the  method  of  our  diftri- 
bution  has  led  us  to  conCder.  We  have  before  examined  the 
nature  of  all  offences  againft  the  public,  or  commonwealth ; 
againft  the  king  or  fupreme  magiftrate»  the  father  and  pro- 
tt€tot  of  that  community ;  againft  the  univeifal  law  of  all 
civilized  nations ;  together  with  fbme  of  the  more  atrocious 
offences,  of  publicly  pernicious  confequences,  againft  God 
and  his  holy  religion.  And  thefe  feveral  heads  comprehend 
the  whole  circle  of  crimes  and  mifdemefnors,  with  the  pu- 
nifliment  annexed  to  each,  that  are  cognizable  by  the  laws 
of  England. 


BoBand^s  eafe^  &c.  Leacb^  78.  159.  192.  It  is  alfo  forgery  to 
&bricate  a  will  by  counterfeiting  the  name  of  a  pretended  teltator, 
who  is  fttll  living.     CoganU  cafct  lUd.  355. 

If  a  perfon  puts  his  own  name  to  an  inftrumenty  reprefenting 
himfelf  to  be  a  different  perfon  of  that  name  with  an  intent  to 
defraudy  he  is  guilty  of  forgery.    4  T,  R.  28. 

A  bill  of  exchange  may  be  produced  in  evidence  againft  a  pri- 
foiier  profecuted  for  the  forgery  of  it,  and  he  may  be  convidbd 
upon  the  ufual  evidence  of  the  forgery,  though  it  has  never  been 
ftamped  purfuant  to  the  ftamp  ads*    Hawkefwoo^s  cajt^  IbuL 

221. 
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CHAPTER     THE     EIQHTEENTH. 

OF     THE    MEANS    OF    PREVENTING 

OFFENCES. 


WE  arc  nowarrivcd  at  die  fifth  general  branch,  or  head, 
under  which  I  propofed  to  confider  the  fubjeft  of  this 
book  of  our  commentaries  ;  viz,  the  means  ^preventing  the 
pommiffion  of  crimes  and  mifdemefnors.  And  really  it  is  aa 
}iQnour,  and  almofl;  a  fingular  one,  to  our  EngliQi  laws,  that 

1  they  furnifii  a  title  of  this  fort :  fince  preventive  juilice  is 
ppon  every  principle  of  reafon,  of  humanity,  and  of  found 
policy,  preferable  in  all  refpeds  to  puni/bing  juilice  *■ ;    the 

,  execution  of  which,  though  necefTary,  and  in  it's  confe- 
quences  a  fpecies  of  mercy  to  the  commonwealth,  is  always 
attended  with  many  harfli  and  difagreeable  circumftances. 

This  preventive  juftice  confiils  in  obliging  thofe  p^rfooft^ 
vrhom  there  is  a  probable  ground  to  fufpe^  of  future  mif- 
behaviour,  to  ftipulate  with  and  to  give  full  afiurance  to  the 
public,  that  fuch  o£Fence  as  is  apprehended  (hall  not  happen; 
\fj  finding  pledges  or  fecurities  for  keeping  the  peace,  or  for 
their  good  behaviour.  This  rcquifition  of  fureties  has  been 
ieveral  times  mentioned  before,  as  part  of  the  penalty  infli&ed 
upon  fuch  as  have  been  guilty  of  certain  grofs  mifdemef- 
nors  :  but  there  alfo  it  mud  be  underftood  rather  as  a  caption 
againft  the  repetition  of  the  offence,  than  any  immediate 
pain  or  puniOiment.  And  indeed,  if  we  coufider  all  hun^n 
r  a^a  ]  punifhments  in  a  large  and  extended  view,  we  ihall  find 
^  .  them  all  rather  calculated  to  prevent  future  criQieSi  t^an  t<^ 

'*  Bcccar.  ch.  ^i. 

expiate 
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expiate  the  piift :  fince,  as  was  obfenred  in  a  fonn^r  chaptet  \ 
all  panifiiments  inflified  hj  temporal  laws  may  be  clafTed 
under  three  heads ;  fuch  as  to  tend  to  the  amendment  of  tho 
oficnder  himfelfi  or  to  deprive  him  of  any  power  to  do  future 
mifchiefy  or  to  deter  others  by  his  example :  all  of  which 
conduce  to  one  and  the  fame  end,  of  preventing  future 
crimes,  whether  that  be  eSeCtei,  by  amendment,  difabilityi 
or  example.  But  the  caution,  which  we  fpeak  of  at  prefent» 
is  fuch  as  is  intended  merely  for  prevention,  without  any 
crime  aAually  committed  by  the  party,  but  arifing  only  from  * 
a  probable  fufpicion,  that  fome  crime  is  intended  or  likely 
to  happen  i  and  confequently  it  is  not  meant  as  any  degree 
of  punifbment,  unkfs  perhaps  for  a  man's  imprudence  in 
giving  juft  ground  of  appreheniion. 

Bt  the  Saxon  conftitution  thefe  fureties  were  always  at 
hand^  by  means  of  king  Alfred's  wife  inflitution  of  decen- 
naries or  frankpledges ;  wherein,  as  has  more  than  once  been  , 
obfenred  %  the  whole  neighbourhood  or  tithing  of  freemen 
were  mutually  pledges  for  each  other's  good  behavioui*.  But 
this  great  and  general  fecurity  being  now  fallen  into  difufe 
and  negledled,  there  hath  fucceeded  to  it  the  method  o( 
making  fufpe£ted  perfons  find  particular  and  fpecial  fecuri'* 
tiel  for  their  future  conduct :  of  which  we  find  mention  in 
the  laws  of  king  Edward  the  confefibr  ** ;  *<  traiat  fidejujfortt 
^<  it  pace  et  legalitate  tuendaJ*  Let  us  therefore  confidcr^ 
firft)  what  this  fecurity  is  ;  next,  who  may  take  or  demand 
it ;  and  laftly,  how  it  may  be  difcharged. 

I.  This  fecurity  confifts  in  being  bound,  with  one  or 
more  fureties,  in  a  recognizance  or  obligation  to  the  king^ 
entered  on  record,  and  taken  in  fome  court  or  by  fome  judi«- 
cial  officer ;  whereby  the  parties  acknowlege  themfelves 
to  be  indebted  to  the  crown  in  the  fum  required,  (for  inftance 
looA)  with  condition  to  be  void  and  of  none  effcd,  if  the 
party  (hall  appear  in  court  on  fuch  a  day,  and  in  the  mean  - 
time,  Ihaltkcep  the  peace  i  either  generally,  towards  the  king* 

*»  Sc«  pH-  ^«.  *  See  Vol.  L  pif   1 14.  *  #*/.  i8. 

and 
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and  all  his  liege  people;  orparticularl7  alfo,  with  regard  to 
the  perfon  who  craves  the  fecurity.    Or,  if  it  be  for  the 
good  bchaTioar,  then  on  condition  that  he  fhall  demean  and 
behave  himfelf  well,  (or  be  of  good  behaviour,)  either  gene- 
rally or  fpecially,  for  the  time  therein  limited^  as  for  one  or 
^  more  years,  or  for  life»    This  recognizance,  if  taken  by  a 
juftice  of  the  peace,  muftbe  certified  t«  the  next  feffions,  ia 
purfuance  of  the  ftatute  3  Hen.  VII.  c.  i.  and  if  the  con- 
dition of  fuch  recognizance  be  broken,  by  any  breach  of  the 
peace  in  the  one  cafe,  or  any  mifbehaviour  in  the  other,  the 
recognizance   becomes  forfeited  or  abfolute;    and  being 
g/lreaud  or  extrz&cd  (tviken  out  from  among  the  other  re- 
cords) and  fent  up  to  the  exchequer,  the  party  and  his  fure- 
ties  having  now  become  the  king's  abfolute  debtors,  are  fued 
for  the  feveral  fums  in  which  they  are  refpediively  bound. 

a.  Ant  juftices  of  the  peace,  by  virtue  of  their  commif- 
fion,  or  thofe  who  are  ex  officio  confervators  of  the  peace,  as 
was  mentioned  in  a  former  volume*,  may  demand  fuch 
fecurity  according  to  their  own  difcretion  ;  or  it  may  be 
granted  at  the  requeft  of  any  fubje£^,  upon  due  caufe  (hewn, 
provided  fuch  demandant  be  under  the  king's  prote£iion  ;  for 
which  reafon  it  has  been  formerly  doubtedi  whether  jews, 
pagans,  or  perfons  convifled  of  a  praemunire^  were  entitled 
thereto '.  Or,  if  the  juftice  is  averfe  to  ad,  it  may  be  grant- 
ed by  a  mandatory  writ,  called  a  fuppRcavitj  ifluing  out  of 
the  court  of  king's  bench  or  chancery ;  which  will  compel 
the  juftice  to  a6),  as  a  minifterial  and  not  as  a  judicial  officer : 
and  he  mud  make  a  return  to  fuch  writ,  fpecifying  his  conv 
pliance,  under  his  hand  and  feal  '.  But  this  writ  is  feldom 
nfed  :  for,  when  application  is  made  to  the  fuperior  courts, 
they  ufuaHy  uke  the  recognizances  there,  under  tbedireftions 
of  the  ftatute  21  Jac.  i.  c.  8«  And  indeed  a  peer  .or  peereft 
cannot  be  bound  over  in  any  other  place,  than  the  courts  of 
r  ^54  3  king's  bench  or  chancery :  though  a  juftice  of  the  peace  has 
a  power  to  require.fareties  of  any  other  pertoi,  being  c^mf^s, 

«  See  Vol.  I.  pag.  350.  «  F.'  N.  B.  80.     %  P.  W"«  i«i. 

'  I  Hawk.  P.  C.  1*6.  , 
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mentis  and  under  the  degree  of  nobilityj  whether  he  be  a 
fellow  juftke  or  other  magiftratei  or  whether  he  be  merely 
a  private  man  K  Wives  may  demand  it  againft  their  huf- 
bands :  or  huibands,  if  neceflary,  againft  their  wives  K  But 
feme  coverts,  and  infants  under  age,  ought  to  find  fecurity 
by  their  friends  only,  and  not  to  be  bound  themfiblves ;  for 
they  are  incapable  of  engaging  themfclves  to  anfwer  any 
debt;  whichj  as  we  obfervedi  is  the  nature . of  thefe  recog* 
nizances  ot  acknowlegements. 

3*  A  RECOGNIZANCE  may  be  difcharged,  either  by  the 
demife  of  the  king,  to  whom  the  recognizance  is  made  ;  or 
by  the  death  of  the  principal  party  bound  thereby,  if  not  be- 
fore forfeited  ;  or  by  order  of  the  court  to  which  fuch  recog- 
nizance IS  certified  by  the  jufticcs,  (as  the  quarter  feflions, 
affifes,  or  king's  bench,)  if  they  fee  fufficient  caufe  :  or  in  cafe 
he  at  w^ofe  requeft  it  was  granted,  if  granted  upon  a  private 
.account,  will  releafe  it,  or  does  not  make  his  appearance  to 
pray  that  it  may  be  continued  j. 

Thus  far  what  has  been  faid  is' applicable  to  both  fpecies 
of  recognizances,  for  the  peace^  and  for  the  good  behaviour  ; 
depace^  et  /egalitate^  iuenda,  as  expreflcd  in  the  laws  of  king 
Edward.  But  as  thefe  two  fpecies  of  fecurities  are  in  fome 
refpe£ts  different,  efpecially  as  to  the  caufe  of  granting,  or 
the  means  of  forfeiting  them,  I  fliiU  now  confider  them  fe- 
parately :  and  firft,  (hall  fliew  for  what  caufe  fuch  a  recog^ 
nizance,  with  fureties  for  the  peace ,  is  grantable ;  and  then^ 
how  it  may  be  forfeited. 

t*  Aht  jaftiee  of  the  peace  may,  €9i  officio^  bind  all  thofe 
to  keep  the  peace,  who  in  his  prefence  make  any  a£Fray;  or 
threaten  to  kill  ot  heat  another:  or  contend  together  with 
hot  and  arngry~\i^rd8 ;  or  go  about  with  unufual  weapons 
of  attendance,  to  the  terror  of  the  people ;  and  all  fuch  as  r  %tt  1 
he  knows  td  be  comnion  batretors  ;  and  ftich  as  are  brought  t 
b^fiMe  him  by  tht  eoiYftable  for  atareach  of  the  peace  in  his 

i>>,Hfwk.  PrC.  1Z7*  i  1  Hawk.  P.  C.  129. 
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fttknee :  axid  iflkfuoh  pec&os;  asi  lKiv!ngbeeii1>e<br666tm3 
to  the  peace,  have  Indtcft  it  atfd  fotfeked  their  •  recb'gnf- 
zances'*.  Alfo^  whetever  any  private  man  hath  juft  canfe  to 
fear,  that  ahothrt  wiJi  lilirtf  liis  houfc,  or  do  him  a  corporal 
ifijury>  by  kHling^irAprifening,  6f  beatitig  liim  :  or  that  Tie 
Wil^  procure'' ijthWs  fo*  ttf  do  :  he  may  demand  furcty  of  the 
peace  again  ft  fuch  perfon :  and  every  juftice  of  the  peace  id 
Bbutid  to  grant  it,  if  he  whi)  demands  it  will  make  oath^ 
that  he  is  adlually  under  fear  "of  death  or  bodily  harm  j  and 
veiti  (h^v  that  he  has  juft  caufe  to  be  fo,  by  reafoa  of  tlxe 
other's  menaces,  attempts^  or  having  lain  in  wait  for  him.; 
ihd  witt  ^Tfo  farther  fwear^  that  he  does  not  require  fucb 
ft^rety  out  o^  malice  or  for  mere  vexation  ^  This  is  called 
fwearing  tie  peace  againft  another:  and^  ,if  tlie  party  doc' 
npt  find  fuch  Sureties, '^as  the  juftice  in  hia  dif<tfetk>ii  Aia4 
require^lic  may  immediately  be  committed  nU.hcdoes>.;  . 

2.   SycH  recognizance  for  keeping    the  pmM>'  wbm 

l^ven^^  may  be  forfeited  by  any  actual  violenqe)i>r^orea  te 

aifauit,  or  menace,  to  the  perfon  of  him  whp  demanded  it# 

if  it  he  a  fpecial  recognizance :   or,  if  the  reqpgnizaniie  be 

general^  by  any  iinlawful  a£lion  whatfoever^ '  that  either  is 

or  (ends  to  a  breach  of  tbe  peace  4  or|.  n^ere  parijeulariy,  kff 

any  pne  of  tbe  many  fpecies  of  offences  whi^b  were  mentkmed 

a$  crimen  againft  .the  public  peace  in  ihe  deventh  chaptor 

ol.this  book  :  or^  by  any  private  violence  committed  ^inft 

any -pf  hisrmajefty's  fubje£ts.     But  a  bafce  trefpafs-upon  tbe 

Unds  or.  goods  of  another,  which  is  a  ground  for.  a  civil  >ac« 

tioa»  uelefs  ^eQP^aBte<i  with  a  wilful  breach  of  the  p^aiee» 

.     is  no^foifeit^r§  Qf  .the  recognizance  \    Wckhcr  are  ipere  re- 

proachful  words,  as  Calling  a  man  knave  or  liar,  any  breach 

of  the  peace,  fo  as  to  forfeit  one'«  recogtti^fance,  (being  Spoked 

c6  1  ^P^'^  ^^  ^^  merely  the  efFcA  of  unmeaning  heat  and  paikon^) 

unlefs  tiey  amoutit  to  a  challenge  to  fight  *.     . 

The  other  fpe^leS  of  recognizance,  withfuretiesj  is  for 
the  g9od  abearance^  or  good  behaviour.     This  iiu^ludes  fecoritj 

k  I  Hawk.  P.  C.  laS.  ■  JW.  131. 
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for  the  peace^  and  fomewhat  more :  wt  will  therefore  exa« 
mine  it  in  the  fame  mahner  as  the  other. 

1.  First,  then^  the  juflices  sre  empowered  by  the  ftatute 

34£<fw.  III.  c.  1.  to  bind  over  to  the  good  beharioax'to* 

wards  the  king  and  his  people^  all  them  tiai  i^  not  cf  good 

fame^  wherever  they  be  found  \  to  the  intent  that  the  people 

be  not  troubled  nor  endamaged^  nor  the  peace  diminiflied^nor 
merchants  and  others,  pafling  by  the  highways  of  the  realm, 
be  difturbed  nor  put  iu  the  peril  which  may  happen  by  fuch 
ofFenders.  Under  the  general  words  of  this  exprelEon,  that 
he  not  ofgoodfame^  it  is  holden  that  a  man  may  be  bound  to 
his  good  behaviour  for  caufes  of  fcandal,  contra  horns  moresp 
as  well  as  contra  pacem ;  as,  for  haunting  bawdy-houfes  with 
women' of  bad  fame  \  or  for  keeping  fuch  women  in  his  owa 
houfe }  or  for  words  tending  to  fcandalize  the  government, 
or  in  abufe  of  the  officers  of  juftice,  efpecially  in  theezecu* 
tion  of  their  office.  Thus  alfo  a  juftice  may  bind  oyer  all 
night-walkers }  eaves-droppers ;  fuch  as  keep  fufpicioua 
cbmpany,  or  are  reported  to  be  pilferers  or  robbers  ;  fuch 
as  fleep  in  the  day,  and  wake  in  the  night;  common 
drunkards;  whoremaders ;  the  putative  fathers  of  baftards; 
cheats ;  idle  vagabonds ;  and  other  perfons,  whofe  mifbe* 
haviour  may  reafonably  bring  them  within  the  general 
words  of  the  ftatule,  as  perfons  not  of  good  fame:  an 
expreffion,  it  mull  be  owned,  of  fo  great  a  latitude,  at 
leaves  much  to  be  determined  by  the  difcretion  of  the  ma- 
giftrate  himfelf.  But,  if  he  commits  a  man  for  want  of 
fureties,  he  mud  exprefs  the  cauie  thereof  with  convenient 
certainty ;  and  take  care  that  fuck  cau£e  be  a  good  one  '• 

2.  A  itEcoGNizAUCE  fof  the  good  behaviour  may  be  for-  [  257  3 
feited  by  all  the  fame  means,  as  one  for  the  fecurity  of  the 

peace  may  be ;  and  alfo  by  fome  others.  As,  by  going  armed 
with  unufual  attendance,  to  the  terror  of  the  people ;  by 
fpeaking  words  tending  to  fedition  ;  or  by  committing  anj 
of  thofe  ^£ls  of  mifbehaviour,  which  the  recognizance  was 

»  I  H«wk.  P.  C.  13s, 
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intended  to  prevent.  But  i^ot  \^j  barely  gi?ipg  freih  caufe 
of  fufpicion  of  that  which  perhaps  may  never  a&ually  hap- 
pen 9 :  for,  though  it  is  juft  to  compel  fufpedled  perfons  to 
give  fecurity  to  the  public  againft  mifbehaviour  that  is  appre* 
bended  ;  yet  it  would  be  bard>  upon  fuch  fufpicion,  with* 
out  the  proof  of  any  a&ual  crime^  to  punilh  them  by  a  for-* 
feiture  of  their  reeognizance* 

4  xHt«rk«  p.  C.  133. 
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CHAPTIR    THE    NINBTBENTH, 

OF    COURTS    OF    A    CRIMINAL 

JURISDICTION. 


TH  E  fizth,  and  laft,  ohjtfk  of  our  inquiries  will  be  the 
method  of  infliKng  thofe  punijbmenu^  which  the  law 
has  annexed  to  particular  ofiences  \  and  which  I  have  con« 
ftantly  fubjoined  to  the  defcription  of  the  crime  itfelf.  In 
the  difcuffion  of  which  I  (hall  purfue  much  the  fame  general 
method  that  I  followed  in  the  preceding  book,  with  regard 
to  the  redrefs  of  civil  injuries :  by»  firft,  pointing  out  the 
feveral^f/rZ/of  criminal  jurifdiAion^  wherein  offenders  may 
be  profecuted  to  punifliment  \  and  bf,  fecondlf,  deducing 
dowuj  in  their  natural  order^  and  ezplaining^  the  feveral 
prectfdings  thereint 

First,  then,  in  reckoning  up  the  feveral  courts  of  crimmal 
jurifdidion,  I  (hall,  as;  in  the  former  cafe,  begin  with  an 
account  of  fuch,  as  are  of  a  public  and  general  jurifdi£tioi| 
throughout  the  whole  realm;  and,  afterwards,  proceed  to. 
fuch,  as  are  only  of  a  private  and  Jpecial  jurifdi£tionj|  an4 
confined  to  fome  particular  parts  9f  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  ofpuiBc  and 
generat  jurifdi£lion,  I  muft  in  on©  refpc£l  purfue  a  different 
^rder  from  that  in  which  I  coniidered  the  civil  tribunals. 
For  there,  as  the  feveral  courts  had  a  gradual  fubordination 
to  each  other,  the  fuperior  corre£Hng  and  reforming  the  errora 
€&  the  inferior,  I  thought  it  beft  to  begin  with  the  loweft,. 
ftvd  fo  afijcad  gradually  to  the  courts  of  ap pcalj^  ox  thpfe  of 
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the  mod  cxtcnGve  powers.  Biit  as  it  is  contrary  to  the  ge- 
nius and  fpirit  of  the  law  of  England,  to  fufFer  any  man  to 
be  tried  twice  for  the  fame  ofFence  in  a  criminal  way,  ^fytr 
cially  if  acquitted  upon  the  firll  trial ;  therefore  thefc  crimi- 
nal courts  may  be  faid  to  be  all  independent  of  each  other : 
•^t  leaft  fo  far,  as  that  the  fentencc  of  the  lowed  of  them  can 
never  be  controlled  or  rcverfcd  by  the  bigheft  jurifdidion  in 
the  kingdom^  unlefs  for  error  in  matter  of  law,  apparent 
opoD  the  face  of  the  record )  though  (bmecimes  caufes  may  be 
removed  from  one  to  the  other  before  trial.  And  therefore 
as,  in  thefe  courts  of  criminal  cognizance,  there  is  not  the 
fa^ne  chain  and  dependence  as  in -the  others,  I  fliall  rank 
them  according  to  their  dignity,  and  begin  with  the  highcH 
of  aH  5  viz.  " 

I.  The  high  coart  of  parliament;  which  is  the  fuprem5 
court  in  the  kingdom,  not  only  for  .the  makings  but  zlia  iow 
the  execution,  of  laws ;  by  the  trial  of  great  and  enormous 
oflenders,  whether  lords  or  comm6ners,  in  the  method  of 
parliamentary  impeachment.  As  for  zSts  of  parUatnent  to 
attaint  particular  perfons  of  treafon  or  feloofy,  or  to  iiifiiA 
pains  and  penalties,  beyond  or  contrary  to  the  cbmttion  latr, 
to  ferve  a  fpecial  purpofe,  I  fpeak  not  of  them ;  being  fo  all 
intent^  and  purpofes  new  laws,  made  pro  re  nata^  and  by  na 
means  an  execution  of  fuch  as  are  already  in  being.  *  But  an 
Impeachment  before  the  lords  by  the  commons  of  Great  Bri» 
tain,  in  parliament,  is  a  profecution  of  the  already  known* 
^nd  eilabliflied  Uw>  &nd  has  been  frequently  put  in  pradiice  ; 
being  a  prefentmeqt  tp  the  mod  high  and  fupreme  ^ouict  of 
criminal jurifdiAion  by  the  mod  folemn  grand  inqued  of  the 
vrhole  kingdom*.  A  commoner  cannot  however  be  wx- 
peached  before  th^  lords  for  any  capital  offence,  but  only  for 
high  mifdcroefnors*:   9  peer  piay  l?e  impeached  for  any 

" "  •  1  Hal.  1^.  C.  •  f  50,  p!i«  In  the  tteifons  a^  Roger  earl  of 

«  i¥hto,  IB  4^Bdw/llI.  thteHAg  dt-     MMittier,  6iey  caflMbcfoMthtkifigUi 

mpo^ed  the  ^li,  %anMM,  aad  pMri,  t<».    |»arinmMt,  wi  Aid  »M  vHdi  (Mt  foiR^ 

.^vc  ^dgment  ugainft  Simon  de  Bern*  . .  t^t  ^  iiMd.Si«oo  wtf  npt  ibif  #Mr  ^ 

f«rd,  who  had  h^o  a  ftttorioui'ficcom-     |od  theiefore  they  ¥^e  not  bound  l«^ 
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Clime  ( J  J.  .  And  tbcy  ixfually  {in  cafcof  an;  imp^adyncnt  qf 
a  peer  for  trcafon)  addrcfs  thc^  crown  to  appoint  a.  lord  high 
Jlciijrard,  for  the  greater  dignity  and  regularity  of  their  pro-y 
ceedinga  i  which  high  fteward  was  formerly  ele£led  by  the 
peer*  thcmfelvcs,  though  he  was  genc.rally  commiflloned  by 

Judge  hifta  as  a  ^eer  of  the  hnd.  And  ^<  ftall  be  in  time  to  coine,  be  not  boimi 
^ken  aftei  wards,   in  the  fame  t>«rri»-  '.  <<  or  charged  to  render  judtmeot  opon 

mcnt$  ihey  were  prevailed  upon»  in  re-  *'  others  than.^8era  5  nor  that  tbe  peei* 

fpea  of  the  notoriety  an.i  heinoufoefs  of  "  of  the  land  have  powci  to  do  this,  bdt 

hU  crimes,  to  receive  the  charge  and  to  **  thereof  6ught  ever  to  be  tfifchargM 

give  jtidiinent  agiinll-  hinn,  the  iblhw-  "  and  acquitted  )  «nd  that  tbe  afol^ia^i 

in^  prottfft  and  proviib  was  eour^  in  *'  judgnient  now  rendered  be  not  drawn 

the  parUamtot*roU.  .'*  And  it  is  aflcnud  *'  to  example  or  confequence  in  tone  to 

*f  and  accorded  by  our  Joid  the  king,  «*  come,  whereby  the  f^id  peers  may  b« 

«<  and  al!  the  great  men,  in  full  parlla-"  "  charged  hereafter  to  judge  olher$  than 

"  roent,  that  albeit  the  peers,  as  judges  "  their  peers,  contrary  to  the  Uvi  of  the 

•«  of  tbe  parliament,  have  uken  upon  ."  land,  if  the  like  cafe  happen,  which 

«*  them  in  the  prefencc  of  our  lord  the  "  God  forbid."  (Ret,  Par!.  4  Edw.lII^ 

•*  king  to  make  and  render  the  fald  judg-  ».  a  fif  6.   2  Brad,  Hift,  1 90.    Seldefi. 

"*«  meot  J  yci  the  ^eers  who  tan  are,  or  jndic.  in  pari.  ch.  |.) 


•^^ 


( 1 )  But  according  to  the  laft  refohition  of  the  houfe  of  lerdaf^ 

comtnooer  may  be  imppadied  for  a  capital  offence. — Oathe  26th 

of  March  1680,  Edward  Fizharris  a  commoner  was  impeached 

•bv  the  commong  of  high  trealbn.    Upon  which  the  attorney  gene- 

il^l  acquainted  tbe  peers  that  he  had  an  order  from  the  king  to 

pro£ecute  Fitzharris  by  indictment,  and  a  queftion  thereupon  was 

put,  wl^cther  he  fhould  be  proceeded  againft  according  to  the  courfc 

of  the  common  law  or  by  way  of  impeachment,  and  it  was  refolved 

againft  proceeding  in  the  impeachment.    13  Lords*  Journ.  p.  755. 

Fhzharris  was  afterwards  profecuted  by  indiftnient,  and  he  pleaded 

4fl  abatement  that  there  was  an  impeachment  pending  againft  hito 

for  the  fame,  offence  j  but  this  plea  was  oiferruled,  and  he  wa*coa- 

¥i£ted  and  executed^  But  on  the  36th  of  June  1 689,  Sir  Adam  Blair 

.♦■d  f^ur  pther  commoners  were  impeached  for  high  treafon,  in  haviijg 

publifhedi  a  proclamation  of  James  the  fccond.     On  the  ad  of  Jidy 

a  long  report  of  precedents  was  produced,  and  a  queftion  was  put 

tto  the  judges  whether  tlje  record  4  Edw.  III.  N®  6.  was  a^ftatute. 

They  anfwercd,  as  it  appeared  to  them  by  tlje  copy,  they  beUeved  ^ 

,  -it  to  be  ■  ftatute ;  but  if  they  faw  thp  roll  itfclf,  they  coujd  be  mome 

foiitive.    Jt  waa  then  moved  to  afk  the  judges,  but  the  motion 

'  X  3  was 
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the  king  ^ ;  but  it  hath  of  late  years  been  ftrenuoully  main^ 
tained  \  that  the  appointment  of  an  high  fte#anl  in  fuch 
cafea  is  not  indifpenfably  neceflafyi  bnt  that  the  hoiife  may 
proceed  mthout  one.  The  Virticles  of  impeachment  are  a 
kind  %{  bills  of  indiAment,  fomid  by  the  honfe  of  cominons, 
and  afterwards  tried  by  the  lords ;  who  are  in  cafes  of  mif- 
demeihors  conCdered  noC  only  as  thdx  own  peers,  but  as  the 
^eers  of  the  whole  nation,  lliis  is  a  cuftom  derived  to  us 
from  the  con^itution  of  the  antient  Germans  $  who  in  their 
great  councils  fometimes  tried  capital  accufations  relating  to 
the  public :  *'  licet  apud  confiiwn  accufart  qu9qu$^  H  difcrimin 
^'  capitis  intendere*.**  And  it  has  a  peculiar  propriety  in  the 
Engltfli  conftitution  ;  which  has  much  improved  upon  the 
antient  model  imported  hither  from  the  cootiqont.  For, 
^oxigh  in  general  the  union  of  the  legiilative  and  judicial 
powers  ought  to  be  moft  carefully  avoided ',  yet  it  may  hap- 
pen that  a  fubjeQi,  intruded  with  the  adminiftration  of  pub- 
lic affairs,  may  infringe  the  rights  of  the  people,  and  be 
guilty  of  fuch  crimes,  as  the  ordinary  raagiftrate  either 
t  2^1  ]  4ares  not  or  cannot  punilh.  Of  thefe  the  reprcfentatives  of 
the  people,  or  houfe  of  conmions,  cannot  properly  Judge  / 
becaufe  their  conftituents  are  the  parties  injured :  aiui  can 
therefore  only  impeach.  But  before  w1>at  court  (hall  this 
impeachment  be  tried  ?  Not  before  the  ordinary  tribunals, 
which  would  naturally  be  fwayed  by  the  authority  of  fo 
powerful  an  accufcr.  Reafon  therefore  will  fuggcft,  that 
this  branch  of  the  Icgiflaturc,  which  rcprcfents  the  people, 

«  1  Hal.  p.  C.  3SO-        *  *  '''■"*•  ^«'«^-  ^'^w-  x». 

:    *  iMdf  J6nm.  ii  Mty  1679.  Com.        '  Sec  Vol.  I.  pag.  269. 

Jottin.  i5M*3rx679.  f*»^  ^i^»  ^^* 


was  negatived,  whether  by  this  record  the  lords  were  barred  fmm 
trying  a  commoner  for  a  capital  crime  upon  an  impeachment  of 
the  commons.  And  they  immediately  refolved  to  proceed  in  thia 
impeachment,  notwithftanding  the  parties  were  commoner^  and 
charged  with  high  trcafon.     14  Lords*  Jonm,  p.  260. 

But  tlie  Impeachment  waR  not  proftcuted  with'cfFedl,  onaecount 
^  an  iatcrvcniiig  dilToluiioii  of  the  parliament. 

-  ■  muft 
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niift  bring  it's  charge  befare  the  other  branchy  idiich  coa* 
'fifts  of  the  nebilicj)  who  hare  neither  the  fame  interefts,  nor 
the  fame  paiEons  as  popular  ailembliea  '«  This  is  a  vaft  fii« 
•periorhf »  which  the  eonftitttlion  of  this  ifland  enjoj^s^  oyer 
thofe  tf  the  Orcciaii  or  Roman  republies  i  where  the  people 
wer^  at  the  iame  time  both  jodgei  and  accufers.  It  is  pro- 
per that  the  nobility  ihould  judge»  to  infure  juftice  to  the 
accu/ed  $  as  it  is  proper  that  the  people  fliould  accufe,  to 
iirfisre  jsftice  to  die  commottweahh*  And  therefore,  among 
other  extraordfaiarjrxircumftances  attending  the  authority  of 
this  court,  there  is  one  of  a  rery  fingular  nature,  which  was 
infifted  on  by  the  b<Aife  of  commons  in  the  cafe  of  the. earl  of 
Danby  in  the  rsign  of  Charles  IL  ^  ;  and  it  is  now  enaAed 
1>y'  flatote  tlic  13  W.III.  e.  2.  that  no  pardon  under  the 
great  fe&hfliall  be  pleadable  to  an  impeachment  by  the  com- 
'inons  of  Great  Britain  in  parliament  ^  [2). 

a.  T«*.  conrt .  of  the  lord  higijleward  of  Great  Britain  ^ 
is  a  court  iiidituted  for  the. trial  of  peers,  indidled  for  trcafea 
or  felony,'  or  for.miiprifioA  of  either '.  The  office  of  this 
great  magittrate  is  very  antient ;  and  was  formerly  heredi- 
.tary,or  at  leail  held  for  life,  or  dum  henefe  gejfnit :  but  now 
|t  18  ttfsaily^ftndbikthbeenJior  many  centuries  pad  "*,  granted 

•  Mdntefq.  Sp.  L.  ti.  ^.  1"  Jon.  54. 

^  Con.  J«ttr*k  5  May  t679«  '  i  Bul(fr.  198. 

.    ^  See  cb.  31.  "  i'^yo.  on  4lDil.  46* 
^  4  Inft.  58.  a  Hawk.  P.  C.  5.  421. 


(2)  In  the  impeachment  of  Warren  HadingSt  Efq.  it  was  con. 
£dcntly  advanced,  that  the  loi  ds  are  not  bound  to  obferve  the  fame  v. 

rules  of  evidence  in  an  impeachment,  as  are  admitted  in  criminal  trials  \ 

m  the  inferior  courts.  The  hi^  reputation  of  thofe,  who  ftrenuouily 
fiiaintained  this  doftrine,  induced  the  editor  to  endeavour  to  provet     ' 
that  it  was  not  only  contrary  to  all  precedent  and  authority,  but 
repugnant  to  the  firft  and  great  principles  both  of  the  EngUih  Mw  ' 

and  conftitution,  in  a  pamphlet,  entitled  ''A  Diffcrtation,  /hewing 
•'  that  the  houfe  of  lords  in  cafes  of  judicature  are  bound  by  pre- 
*•  cifely  the  fame  rules  of  evidence,  as  are  obfcrvcd  by  all  other 
*'  Cotlrts*''     See  more  upon  impeachmentt  iri  page  399. 

X  4  pr0 
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pr9  ha€  vic0  oxAji  zM  it  kith  been  die  conftsmt*] 

(and  therefore  fccofis  now  to  bzj^hec9mp^coffuji^Xo 

I  262  }  it  to  a  lord  of  parliomfsut^ .  elfe  be  is  incaptU^  tftitiy  fiifih 

d^Inqueot  peer  "•    Wbea  faob  an  indiQraenC  is  ihlnttiBrt 

^  found  by  a  grand  jury  of  frc^bolders  itt  the  king'sbcacb^  or 

'         at  the  ^flifcs  before  (be  judices  of  oyer  and  ia$moirf  it  is  td 

b^'renK)ved  by  a  writ  of  certiorari  into  tbe  court  c£  tbe  hsd 

high  (Inward,  which  ovly  has  power  tn  dcttrminc  it»    A  peer 

insiy  pl^ad  a  pardpn  before  t^e^o^  of  kisg^s  beachy  asid  th|i 

judgi^s  b^ve  pqwer.to  aUow  \li  in  ofder  Ic  prepot  lhetro««: 

ble  of  appointbg  an  high  ftew<isd»  marcly  foi  tbe  porpofe  of 

.receiving  fuch  plea.    But  he  m»y  not  pkad»  i&  that  infeifar 

cpoiit)  any  other  plea ;   as  guUtf,  ik  f^  P^^T^  ^^  ^  ^^ 

dit^ment :  but  only  in  this  court,:  becaufe»  innoaibqiitnee - 

of  fuch  plea,  it  is  poiTible  that  judgment  of  death  migbt  be 

awarded  agalnll  him.    The  king  therefore,  in  cafe  a  peer  be 

indi<3ed  for  treafon,  felony,  or  mifprifion^  qrettesn  tord  high 

fteward^r^  hac  vice  by  commiiBon  undef-tbe*frfM  feaJi 

which  recites  the  indi^ment  fo  ibood^  aad  giv^li  bit' grace - 

power  to  receive  and  try  it  fecundum  k§m  -it  ^onfimimdiaim 

AngUae.    Then,  when  the  indi&meot  isrepilarlyrQpiOfedi^ 

by  writ  of  certiorari^  commanding  the  inferior  court  to  cer* 

tify  tt  up  to  him,  the  lord  high  fteward  dired^s  a  precept  to 

a  ferjeant  at  arms,  to  fummon  the  lords  to  attend  and  try  the 

indi^d  peer.  .  This  precept  was  formerly  ifiued  to  fummon 

only  eighteen  or  twenty^ fekfited  from  thebody  of  tbe  peers  t 

then  the  number  came  to  be  indefinite  $  and  the  cuftom  was, 

for. the  lord  high  fteward  to  fummon  as  many  as  he  tKoQ^t 

proper,  (but  of  late  years  not  lefs  than  tweiity*three  %•)  and 

that  thofe  lordis  only  (tx>uld  fit  upon  the  trial  {3) :  which  thre^ 

*'^and  UH  feigneur  (dc  parleqsent  fm^  favt  vmr  xx  iVJgiieviaf  n  ifvuff 

/erra'»rreimJitrmfi»ctifci»ty,fer(ypar  &c.  (Yeaib.  jj  /Ten.  VIII*  ii.)  Soq 

jet  loam  fatena  fita  tn  grand  et  fage  Suundf.  P.  C.  1 51.  3  lolt.  2S.  4  Inft« 

{eignmtrd*0rfkgrnpdfi»fckaid'jffg^'  59.  t  Hawk.  P.  0/5.  Birr.  134. 

teterrtf  qm^-^dM  Jatrt  tm  prtee^U   ■  ■  •  Kdyage.  56*        " 

(3)  The  deciiion  is  by  a  majorityy  but  a  majority  cannot -coo- 
ti£t,  unlefs  itx^onlifts  of  twelve  or  mor^.    See  3  vol,  p.  376.  ,n<  so« 

a  mon- 
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•nttutftrouft  weightof  poorer  into  the  hands  of  the  crowni  and 
tUs  it'9  grcat*ofiic€r*  of  (ekOmg  only  fuch  peers  as  the  then 
psedominant  party  (hould  mod  approve  of.  And  accordingly^ 
viMa  tfatf  ear)  of  Clarendon iell  into  difgrace  with  Charles  Ih 
there  mua  defign  formed  to  prorogue  the  parliament,  in  or*  [  263  J 
der.ta  try  htm  hy  a  MtCt  number  of  peers :  it  being  doubted 
whether  tiie  whole  houfe  could  be  induced  to  fall  in  with  the 
ritwfi  of  the  court  ^  But  now,  by  ftatute  7  W.  lit.  c.  3*' 
14)011  ttU  trials  of  peers  for  treafon  or  mifprifion,  all  the 
pcyra  who  hafe  a.  right  to  fit  add  vote  in  parliament  (hult 
be  fommooedy  at  leaft  twenty  days  before  fuch  trial,  to  ap- 
pear md  mote  thetsin  i  and  every  lord  appearing  (hallvote  ifi 
thfi  trial  of  fuch  pf er,  firft  taking^  the  oaths  of  allegiance 
mud-fapBCniicyy  and  fuMcribing  the  declaration  againft  po^ 
pcry(4). 

DmuMC  the  feSmn  of  parKament  the  trial  of  ah  indi£led 
peer  is  not  yrOperly  In  the  court  of  the  lord  high  fteward, 
but  befote  the  <iDU^' laft  mentioned,  of  our  lord  the  iing  in  " 
parBamini\'^  It- is  'truci  a  lord  high  fteward  is  always  ap- 
pointed 4fl'tbiM  iH^i'  to  regulate  and  add  weight  to  the  pro^ 
cecdingd  j  but  he  i^  rather  in '  the  nature  of  a  fpeakcr  pv 

»  Cartel  life  of  Ormo^Dde.  Vol.  II.  4  Foft.  141* 


^  (4)  Asa  peer  cannot  have  the  benefit  of  a  challenge  like  a  com- 
moacr,  (  e  Harg.  Si.  Tr,  19S.  3M.)  it  is  fomewhat  forprifing  that 
this-  fnanifeft  improvement  of  the  l»w  and  conftitutiOB  was  not  ex^ 
tended  to  trials  of  peers  for  all  fdonies,  in  the  eouH  of  the  lonl 
high  fteward.  JLord  Mountmorm  infems  iw  thttt  there  are  biit 
two  inilances  of  the  trials  of  peers  in  Ireland,  viz.  of  vifcount 
Netterville  in  I743»  ^^^  ^^  ^^^^  Santry  about  the  fame  tinve.'  The 
firft  was  tried  iq  the  high  court  of  parhament,  the  latter  io  the 
court  of  the  high  fteward.  They  were  both  indi6Ud  for  murder. 
Lord  Netterville  was  acquitted^  lord  Santry  was  convicted,  but 
pardoned  as  to  his  life.  Upon  lord  Santry^s  trial  all  the  peers  were 
fummoncd,  though  the  regulation  of  7  W.  III.  was  not  introduced 
into  Ireland  tSl  the^year  1773*  Lord  Mountm^  2  voL  197*  Mur* 
dcr  is  high  treafon  by  the  law  of  Irclabd. 

tempore^ 
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iempoir^  or  clnfrman  of  th^  covrt,  thin  the  judge  of  it ;  for 
ifhe  colleAive  body  of  the  peers  are  therein  the  judges  lioth 
ef •  law  and  fad,  and  the  high  ftewaf d  has  a  vote  wirir  the 
refty  in  tight  of  his  peerage.  Bat  in  the  court  of  the  lord 
1  high  fteward,  which  is  held  in  the  recefs  of  parliament,  he 

is  the  fole  judge  of  matters  of  law,  as  the  lords  triors  are  in 
inatters  of  fa£): ;  and  as  they  may  not  interfere  with  him  in 
regulating  the  proceedings  of  the  court,  fo  he  has  no  right 
to  intermix  with  them  in  giving  any  vote  upon  the  trial'. 
Therefore,  upon  the  convidioii  and  attainder  of  a  peer  fbV 
murder  in  full  parliament,  it  hath  been  holden  by  the  judges*^ 
that  in  cafe  the  day  appointed  in  the  judgment  for  execution 
fhould  lapfc  before  execution  done,  a  new  time  of  execution 
may  be  appointed  by  either  the  high  court  of  parlJamcnt, 
during  ii*s  fitting,  though  no  high  fteward  be  exifting  ;  or, 
in  the  rcccfs  of  parliament,  by  the  court  of  king's  bench,  the 

record  being  removed  into  that  court. 

I 

4 

I  264  ]  It  has  been  a  point  of  fome  controverfy,  whether  the 
biihops  have  now  a  right  to  fit  in  the  court  of  the  .lord  high 

'  fteward,  to  try  indi&ments  of  treafon  and  mifiprifioii.  Some 

Jncline  to  imagine  them  included  under  the  general  words  of 
the  ftatute  of  king  William,  "  all  peers,  who  have  a  right 
^<  to  fit  and  vote  in  parliament :"  but  the  exprelBon  had  been 
much- clearer,  if  it  had  been,  «*  ail  iord*,**  and  not,  •♦all 
\^  fiers/*  for  though  biihops,  on  account  of  the  batonics 
tnaexed  to  their  biibopricks,  are  clearly  jords  of  parliameal, 
yet,  their  blood  not  being  ennobled,  they  are  not  uoiverfally 
adiowed  ta  be  peers  with  the  temporal  nobility :  and  perhaps 
this  word  n^gbt  be  inferted  parpofely  with  a  view  to  exclude 
them.  However,  there  is  no  inftance  of  their  fitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indiftmcnts 
in  full  parliament,  much  lefs  in  the  court  we  are  now  treat- 
ing  of;  fori  indeed  they  ufually  withdraw  voluntarily,  but 
enter  a  proteft  declaring  their  right  to  (lay.  It  i»  o'^f-rvablc 
liiat,  in  the  eleventh*  chapter  of  the  conititutions  O'  Claren- 
d^i,  made  in  parliament  11  Hen.  II.  they  are  exprlfsly  ex- 

»  State  TrUli,  Vol.  ly.  ai4-  »3«,  3.  _•  f  oft.  139. 

cufcd. 
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ciifed,  rather  than  excluded,  from  fitting  and  voting  in  trials, 
when  they  come,  to  concern  life  or  limb :  «  ^fcofiy  jia4 
<*  caeieri  barmiSy  debent  inUnffi  juikits  cum  barwiitds,  qmufque 
<<  perveniaiur  ad  diminutufiem  memhrorum,  vel  ad  mpttem  c** 
and  Becket- a  quarrel  with  the  king  hereupon  was  not  on  ac- 
count of  the  exception,  (which  was  agreeable  to  the  {canon 
law,)  but  of  the  general  rule,  that  compelled  the  biihops  ta 
attend  at  all*  And  the  determination  of  the  houfe  of  lords 
in  the  earlof  Danby^s  cafe%  which  hath  ever  fince  been  ad- 
hered to,  18  confonant  to  thefe  conftitutions ;  '^that  the 
^  lords  fpiritual  have  a  right  to  ftay  and  fit  in  court  in  ca* 
^*  pitalcafts,  till  the  court  proceeds  to  the  vote  of  guilty,  or 
^  not  guilty."  It  mud  be  noted,  that  this  refolution  extends 
only  to  trials  in  fuU  parliament :  for  to  the  court  of  the  lord 
high  (leward  (in  which  no  vote  can  be  given,  but  merely 
that  of  guilty,  or  not  guilty)  no  bifhop,  as  fuqh,  ever  was  or 
could  be  fummoned  ;  and  though  the  (latute  of  king  William 
regulates  the  proceedings  in  that  court,  as  well  as  in  the  court  [  2tf<  1 
of  parliament,  yet  it  never  intended  to  new-model  or  alter 
it's  conftitution ;  and  confeque^itly  does  not  give  the  lords 
fpiritual  any  right  in  cafes  of  bldbd-  which  they  had  not  be- 
fore ".  And  what  makes  their  exclufion  more  reafonable,  isp 
that  they  have  n6  right  to  be  tried  themfelves  in  the  court  of 
the  lord  high  ftewafd"^,  and  therefore  furtly  ought  not  to  be 
judges  there.  For  the  privilege  of  being  thus  tried  depends 
ujpon  nobility  of  blood,  rather  than  a  feat  in  the  houfe  \  as 
appears  from  the  trials  of  popifh  lords,  of  loi'ds  under  ag^ 
and  ((ince  the  union)  of  the  Scots  nobility,  though  not  in 
the  number  of  the  fixteen  ;  and  from  the  trials  of  females^ 
fuch  as  the  queen  confort  or  dowager,  and  of  all  pecreflesbjr 
birth  ^  and  peereiles  by  marriage  alfo^  unlefs  they  have,  when 
dowagers,  difparaged  themfelves  by  taking  a  commoner  to 

their  Second  huiband  (5), 

*  •         '  i' 

»  Lords*  Joum.  i5M«y  1679.  ^  ^^'  ^^'  '•  ^rial.  X4a«  i 

"  FoO.  248.  .  \ 

'    (5  )  But  peercfies  by  marriage  cannot  be  faid  to  be  eooobled  bf 
blood  ;  for  after  the  death  of  their  hulbanda  they^  hav^  even  a  lefs 

cftatc 
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3;  7aB  cotirf  of  kU9g*iht$cb^y  ataweniiiig  tlutvoaturj^  of . 
which  we  partly  inquired  in  the  precetding  booL^,  was  (^c 
saay  vemembcx)  divided  into  a  crown  fidc>  and  a  pi^a  fide. 
And  00  the  crown  fide,  or  crown  office,  it  takee  cognizance 
of  aU  crimixQil  caufeS|  froxn  high  treafon  down  to  the  mo{l 
trivial  mifdemefnor  or  breach  of  the  peace.  Into  this  coujrt 
fifo  iodiftments  from  all  inferior  courts  may  be  removed  by 
writ  of  eerttatoriy  and  tried  either  at  bar^  or  at  m/tfrmTf  by  sk 
}ury  of  the  county  out  of  which  the  indi£tmenti$  brought  (6). 
The  judges  of  this  court  are  tbc  fupsea4fi  coroners  of  the 
kifigdom*  And  the  court  itfelf  is  the  principalxoort  of  €ii» 
tninal  jurifdictron  (though  the  two  former  are  of  greater  dig^ 
pitf)  known  to  the  kiws^of  England*  For  which  seafon  bf 
tke  coming  of  the  conrt  of  king's  bench  into  any  cwuUf^  (aa 
it  was  removed  to  Oxford  on  account  of  the  fickncfs  in  itSdj,) 
all  former  commiilions  of  oyer  and  termtUTj  and  general  gaol 
delivery )  are  at  once  abforbed  and  4ietetaiiiied<ji/^^/a^^  •*  io 
the  fame  manner  as  by  the  old  Gothic  and  Saxon  conftitu* 

'  4  Inft.  •JO*  1  Hal.  P.  C.  s.  2  H»wk.        y  See  Vol.  JlJr  paj;.  41. 
P.  C.  6. 


oftatfT  ill  their  Dolnlity  tlian  blihopst  it  being  oofy  durmU  vidujiaUm 
fleetbe  editor's  coDJc^kure  how  tl|^  notion*  was  brtginatty  intfo* 

duced  that  bi(hops  were  not  entitled  to  a  trial  by  the  peers  10  par- 
liamenty  Vol.  L  p.  401.  n.  8.  Since  that  note  was  written,  the  edi. 
tor  has  been  happy  in  finding  what  he  fuggefted  only  as  a  coojec- 
^  lure  drawn  from  general  principles  confirmed  by  the  snore  exten- 
five  learning  of  the  late  Vincrian  profeflbr  Mr.  Wooddefon,  who 
|iot  only  has  adopted  the  fame  opinibn9l)ut  has  adduced  In  cohBrm* 
ation  of  it  feveral  inftances  of  bifhops,  who  being  arraigned  before 
a  jury,  demanded  the  privileges  of  the  church,  and  difdaimed  ^' 

authority  of  all  fecular  jurifdiftions.     2  Woodd*  585, 

» 

(6)  All  ii^formations  filed  ib  the  courts  of  kmg^s  bench,  and  all 
indidkments  removed  thoe  by  certiorari^  if  not  tried  at  tbe  bar  of 
the  couK,  which  rarely  happens,  muft  be  tried  at  the  afllfes  by 
writ  of  fiifipnuu ' 

a*  tionsy 
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dons,  *'^Jure  vdufl^  Minuit^  quievlffe  omnia  InferioM  )u£fia^ 
««  Scentejut  rege*  (jy  ' 

Into  this  court  of  king^s  bench  hath  rererted  all  that 
was  good  and  falutary  of  thcjurifdiSion  of  the  court  tAJlar^ 
chamber^  camera  Jlellatd^ :  which  was  a  court  of  Tcry  antient 

in  chells  under  three  keys  in  ctrtaiii 
fhctM }  butf  1114  the  moft  coftfi4erabte^ 
of  which  ««i  in  (hf  kiiig*i  escha^per  id 
Weftmindcr  j  and  no  9t%n  WM  allowed 


*  Stternhook,  /.  j.  r.  1. 

•  Thisi<fud(Lainh.  A^th,  1^4)  W 
JttiD  boenfo  c^lMy  either  fi^cnthe  Sft»- 
on  »»ord  pce^pan  to  /w  o'  govern  3— 
or  frc'XS  hl*s  punifting  the  crimen  JUltio- 
natuty  or  cofeiM|e ;— er  bccaufe  tho  room 
wheieia:  ic  fltt,  iha  ddxvatici^  chamber 
of  the  paUce  <>/  Weftroioftery  (U<nb* 
14S.]  which  is  now  converted  into  the 
iottefy-oiRcr,  and  forms  the  eiAern  lida 
el  new  fdym-ymif  was  AiU  of  win- 
^owi<j«»«oc  (to  nvhi^h  6r  J&dward  Coke* 
4  In  (It  66.  accedes}  becaufe  haply  the 
rcof  thereof  wai  at  The  firft  garni thed 
wkh  giMed^x,  AtMihetttn  rnetdf 
fiOi^cdqpWj  C^o«.»o  te«  afe  now  uf  the 
roof,  nor  any  are  fald  to  have  remaUcd 
there  fo  late  as  the  reign  of  (jueen  Elisa- 
beth,) it  may  be  aUoarable  to  propofe  an- 
other c  Ji^f  Aura!  etymology,  as  plaufible 
perhaps  at  any  of  them.  It  is  well  known 
that;  before  the  banifhmeat  of  the  Jews 


to  be  yalldy  unlefs  it  wee  found  in  f  >ine 
•f  the  ftid  icj^itories.  {M*m»amd,  Ir 
&#  -«.  P.  €  Sjm.  h  pcefixed  co  M»f<^ 
nard*i  ycai-baok  of  £dw.  11.  fol  I» 
Madox.  hid.  ezcb.  c  vii.  §  4^  ^  6>) 
n  he  room  at  the  eichequer,  %*hae  the 
cheftacontauiifig  thefe  ^mx^  vovktpt^ 
was  probably  called  the  Jiarr-tbamber  f 
andy  when  the  Jews  were  expelled  the 
kingdom)  waa  applied  to  the  ofe  of  the 
kii^*8  council,  fitting  ia  tbair  jvllcuA 
capacity.  To  coaficm  thia,  the  60%. 
time  the  (br- chamber  is  mentioned  la 
any  record,  it  isfaid  to  have  been  fituated 
near  the  reeeipt  of  the  exchequer  at 
WeftminAer :  (the  king*s  council,  hh 
chancellor,  treafurer,  juftices,  and  oth^r 
fages,  were  aifonbled  en  fe  fbanbn  ifit 


under  Edward  I.  their  contraAs  and oblj-     Jleil/ei  pres  h  re/ceipt  at  H^^havfier.^m 


gviietea-wcte  dwominaMdla  pur  aatievt 
nmor^JiatPaQtfiatTSffMak  a  cornsptioii 
of  the  Hebrew  word,  fiettarf  a  coveoant, 
(Totey*s  AniU  judaic.  3a  Selden«  tit. 
of  bon.  ii.  34.  Uxor.  Sbra'te.  i.  14.) 
.Thtfe  ftarta,  by  an  ordlnancoof  Hichard 
'wmt-'w^i  ptvfcr^eu  by  nweden,  wefe 
Sdmuvnded  H  be  enroUad  aad  depoflted 


CUuf.  41  Md%9*  lll.m.  i\.)  For  hi  pM- 
c«A  of  time»  when  the  maaoiffi  of  ikfi 
Jewiib  fiarrt  was  forgotteo,  the  «oi4 
ftar-chamher  was  naturally  rendered,  ia 
law  freocb,  U  cbaumbre  des  efitillet,  and 
in  law  latin  tamera  fetlata ;  which  con- 
tinoed  tO'bethe'ftyle  m  latm  till  thr 
diflUutiofi  of  that  court.  {¥). 


(7)  Bat  by  the  25  Geo.  III.  c  18.  it  is  enaded  that  the  fe^oii 
bf  oyer  and  tcrmmcr,  and  gaol  delivery  of  the  gaol  of  Newgate,  for 
the  c'dtifiry  of  Middlefe:c,  (hall  not  be  difcontinucd  on  account  of  tK'c 
commencement  of  the  tenft,  and  the  fitting  of  the  court  of  king^s 
bench  at  Weftminft^y  but  may  be  continued  tUt  the  bufioefs  is 

".concluded.    And  the  32  Geo.  III.  c.  48.  was  paffed  to  a>ntia^e 
'in  UlU  manner  th<  feffioos  pf  the  peace,  and  of  oyer  ^ind  tpmineri 
held  before  the  jufUces  of  the  peace  for  the  county  of  Middrefex* 

(8)  In  one  of  the  ftatutes  of  the  univerfity  of  CambridgCy  the  aQ' 
ti^uity  of  which  is  not  knowDi  the  word^arrvm  is  twice  ufed  for  a 

fchcduk 
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original  ^,  hnt  new  modelled  by  ftatotes  3  Hen.  V!l.  c.  u 
ftnd  21  Hen.  VIII.  c.  20.  confif^ing  of  divers  lords  fplrttuftl 
and  temporafy  being  privy  counfcliors,  together  with  two 
judges  of  the  courts  of  common  law,  without  the  intervention 
of  any  jury.  Their  juiifdidion  extended  legally  over  riots^ 
perjury,  mifbehaviour  of  flieriflfs,  and  other  notorious  mifde-* 
mefnorS}  contrary  to  the  laws  of  the  land.  Yet  this  was 
afterwards  (as  lord  Clarendon  iofomis  ut^)  ftrctched  **  to 
^<  the  afTerting  of  all  proclamations,  and  orders  of  ftate :  to 
^  the  vindicating  of  illegal  commiflions,  and  grants  of  mo« 
^  nopolies ;  holdihg  for  honourable  that  which  pleafed,  and 
*'  for  juft  that  which  profited,  and  becoming  both  a  court 
*<  of  law  to  determine  civil  rights,  and  a  court  of  revenue  to 
**  enrich  the  treafury :  the  council  table  by  proclamations 
«*  enjoining  to  the  people  that  which  was  not  enjoined  by 
^  the  kw6j  and  prohibiting  that  which  was  not  prohibited ; 
**  and  the  ftar-chamber,  which  confifted  of  the  fame  perfons 
*<  in  difierent  rooms,  cenfuring  the  breach  and  difobedience 
<<  to  thofe  proclamations  by  very  great  fines,  imprifonments, 
*^  and  corporal  feverities :  fo  that  any  difrefpe&  to  any  a&t 
<<  of  ftate,  or  to  the  perfons  of  ftatefraen,  was  in  no  time 
**  more  penal,  and  the  foundations  of  right  never  more  iit 
*<  danger  to  be  deftroyed.''  For  which  reafona  it  was  finaUf 
aboliflied  by  ftatute  i#£ar.  I.  c.  10.  to  the  general  joy  of 

the  whole  nation  <■• 

» 

^  Lamb.  Arch.  156.  tion,  bai  been  the  occafion  that  few  me* 

*  Hift.  of  mb.'book  i  &  3.  norlak  have  rcaebed  us  of  it*t  aatuf% 

^  The  juft  odium  into  which  tbia     jorifdidion,  and  prance  j  except  fuch 

tiibunal  iyid  fallea  before  it*8  ilifiola*     as,  00  aiccMi&t  of  their  enormoua  0^ 

preffioiif 


fchedule  or  inventory.  The  ftatute  is  entitled  D^  con^utatum^pro* 
curat orumy  and  it  dirc6ls  that  injine  computifiit  ftarrum  per  modrnn, 
Svidendaf  In  quo  fonentur  omnia  remantniia  in  commuui  cifta  tam 
pignora  quam  pecuniae  ac  etiam  arreragia  et  Jehitaf  Ufl  quod  omnihui 
conjlare  ptiterit  evidenlerj  in  quo  Jlatu  tunc  wiiverfiias  fuerU  qkoaJ^ 
Bonay  tSfc.  Stat,  Acad.  Cant.  p.  3  a.  Such  inventories  would  be 
made  at  the  king's  exchequer,  and  the  room  where  they  were  <3[e- 
pofited  would  probably  be  called  the  Star-chamber. 
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4.  Thb  ooisrt  >of  chivalry  *^,  of  which  we  alfo  formerlf 
fpoke^  as  a  mtlitary  court,  or  court  of  honouri  when  held  ber 
fore  the  earl  mar(bal  onlf,  is  alfo  a  criminal  court  when  held 
before  the  lord  high  condable  of  England  jointlj  with  the 
carl  marihal.  And  then  it  has  jurifdi£lion  over  pleas  of  life 
and  member,  ariGng  in  matters  of  arms  and  deeds  of  watt 
as  well  out  of  the  realm  as  within  it.  But  the  criminal^  9« 
well  as  civil  part  of  it's  authority,  is  fallen  into  entire  difufe ; 
there  having  been  no  permanent  high  condable  of  England 
(but  only  pro  hac  vice  at  coronations  and  the  like)  Gnce  the 
attainder  and  execution  of  Stafford  duke  of  Buckingham  iti 
the  thirteenth  year  of  Henry  VIII  \  the  authority  and  charge^ 
both  in  war  and  peace,  being  deemed  too  ample  for  a  fubjeiS: : 
fo  ample,  that  when  the  chief  juftice  Fineux  was  afked  by 
l^g  Heury  the  eighth,  how  far  they  extended,  he  declined 
anfwering :  and  faid^  the  decifion  of  that  quedion  belonged 
to  the  law  of  arms,  and  not  to  the  law  of  England  ^«        , 

5.  The  high  court  of  admiralty  ^,  held  before  the  lord 
high  admiral  of  England,  or  his  deputy,  ftiled  the  judge  of 
the  admiralty,  is  not  only  a  court  of  civil,  but  alfo  of  cri* 
mii'ial  jurifdi£lion«  This  court  hath  cognizance  of  all 
crimes  and  offences  committed  either  upon  the  fea,  or  on 
the  coafts,  out  of  the  body  or  extent  of  any  Engliih  county  ; 
and  by  ftatote  15  Ric.  11.  c.  3.  of  death  and  mayhem  hap« 
pening  in  great  ihips  being  and  hovering  in  the  main  ftreaia 
of  great  riyerss  below  the  bridges  of  the  fame  rivers,  which 
are  then  a  fort  of  ports  or  havens ;  fuch  as  are  the  ports  of 

preSoa,  ire  recorded  ia  the  hlftories  of  of  the  conftitut'ion  and  courfe  of  thit 

the,  times.     There  are  however  to  be  court,  compiled  by  William  Hudfon  of 

met  with  foaie  reports  of  its  proceed-  Gray*s  Inn,    an  eminent  pr^^itioner 

iogt  in  Dyer,  Cn>ke,  Coke,  ^od  other  therein  (9)  ;  and  a  (kortaccpuot  of  the 

reporters  of  that  age,  and  fome  in  roa.  fime,  with  copies  of  all  it^s  procefs,  aiajr 

aofcrifit  \  of  which  the  tvthor  has  iwo ;  alfo  b^  found  i a  i  S  R  ym.  ¥oed.  1 91,  Scc» 
•neftom4o£lis.  to  13  Jac«I«  the  other  *■  4  loft.  123.     2  Hawk.  P.  C.  9,  ' 

fo<  the  firft  three  yeariof  king  Charles  :  '  See  Vol.  III.  pag.  68. 

and  there  is  in   the  Britidi    Mufeum  *  Duck  dt  authtrit  jur.  civ. 

(Harl.  MSS.  Vol.  I.  n©.  jatS)  a  very  ^  4  Inft.  134.  147. 

full,  methodical,  and  accurate'  account 

PI       ■ ■  '■■■  ■  ■    ■»  1 

(9}  Hudfon'a  Treatife  of  the  Court  of  Star-Cbamber  ib'  now 
publiibcd  at  the  beginning  of  tbe  ad  Vol.  of  Colledlanea  Juridica. 
'  8*       '  London 


a68  Pub  L  re  BmkIIT. 

IjOii(1o«  and  Gtoiscefter,  Atfo^  ll^  lie  tt  a  fi««t  tfiAaiice 
Imm  the  fea.  But,  as  this  court  proceetibd  vMione  ju^i  m 
a  method  much  conformed  to  the  cirH  law,  ^  cttrdfe  of  a 
criminal  jurifdidion  there  was  contraiy  to  the  geirii^s  tft  the 
hiw  of  England ;  inafmnch  as  a  man  might  he  there  de* 
priced  of  his  life  by  the  opmton  of  a  fih^e  judge,  wttholit 
the  juc^ment  of  fab  peers.*  And*  befidci,  at.  ma^cetit  per* 
foos  might  thus  fall  a  facrifice  totke  caprice  of  a  iiagle'aBdi» 
fo  very  grofs  cinders  mighr,  and  did  frequently,  <icape  pit- 
[  269  3  niOunent :  for  the  rule  df  tfi^ctfil' law  ts,  bow  teafonably  I 
fliall  not  at  prefent  inqnire,  that  no  judgment  of 'd^tth  cah 
be  given  againft  offenders,  without  proof  by  t^o  witnefl^, 
or  a  oonfeffion  of  the  hfk  by  themfelvcs;  -  lliif  was  always 
a  great  ofience  to  the  E ngliffi  natfoti :  and '  thcfefefa  iir  dte 
eighth  year  of  Henry  VL  it  was  etideavoared  to  apply- a 
remedy  in  parlian^ent :  which  fhen  mifcarriiSI'for  want  of 
the  royal  affent.  Howerer,  by  the  ftatute  aa<Hen»VIII, 
cyT5.  it  was  enaded,  that  thefe  oficnces  ftould  betriedby 
conuniffiopers  of  oyer  and  terminer^  under  the  kin^s  puk 
feal ;  namely,  the  admiral,  or  his  deputy,  and  liifte  <^r  foOT 
more ;  (among  whom  two  common  law  judges  are  nfMRy 
appointed :)  the  indictment  being  (irft  Iband  by  a  grand  "yof 
of  twftlTe  men,  and  afterwards  tried  by*^  a  petty  ]^xf\  ani4 
that  the  conrfe  of  proceedings  fliduld  be  aocofdhig  tD  tke 
law  of  the  land.  This  is  now  the  only  method  of  ^f^ng 
marine  felonies  in  ^he  court -of  admiralty :  die  judge  of  the 
admiralty  ftill  prefiding  therein,  as  tbo^lord  mayor  is « the 
prefident^f  the  feflion  of  oyer  and  terminer  in  Londoif  (lo).** 


(lo)  The  jurifdiftion  of  the  commiffioners  appointed  under 
the  28  Hen.  VI IL  c.  15.  was  confined  by ^that  ftatute^o  tre^fons* 
felonies,  robberies,  murders,  and  confederacies;  aad  therefor^ 
the  39  Geo.  III.  c.  15.  declares  that  it  is  expedient  that  ptheir 
offences  committed  on  the  feas  fliould  be  tried  in  tKe  like  manner; 
and  itenafts  that  every  offence  committed  upon  the  high  fi;as  (h.aU 
be  fubje6t  to  the  fame  punifhment,  as  if  it  had  been  committea 
aponthe  flxore,  and  fliall  be  tried  In  the  £ame  maaner  2s  the 

V     crimei 
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,  '.The«&  five  courts  may  lie  lieM  in  anf  past  of  tlic  king* 
I  40M9  sumI  tlMtir  jurifdi^HHi  evceods^  oyer  crinicsthat  a»ye 
.th.r<3«gboiU  the  whole.  o£h,  from  oae  en4  to  %kc  Qth«r« 

Wb9t  follow  are  alio  of  a  general  nature,  and  univerially 
.  difFu(ed  orer  the  nation,  but  yet  are  of  a  local  jarlfdidioik^ 
.and  confined  to  particular  diilri£ks..  Of  which  fpede$  are 

6,  7«  Thb  courts  of  49^  and  JirrwMiffr,  and  genera 
tVny^i  wbicb  are  held  before  the  kiiig^s  conaariffioners,  among 
whom  ate  ufiiaUy  two  judges  of  the  oovrts  at  WeftoMnOery 
itwtce  in  every  year  in  evtcy  cownty  of  the  kingdom  \  except 
tlie  four  nprthem  ouca«  where  they  are  held  only  once,  and 
London  and  Middlefez,  wherein  they,  are  held  eight  times. 
.Thefe  wcre;Qightly  mentioned  in  the  preceding  book*^.  We 
then  obfafvedf  that,  at  what  is  ufually  called  the  aflifesi  the 
fudges  fit  by  vivtweof  five  feveral  authorities:  two  of.which^ 
the  cotfumiffion  of  ^iffife  and  it's  attendant  juriCdiflion  of  nifi 
pritUy  being  prineipally  of  a  civil  nature,  were  then  explain-  r  270  1 
ed  at  large ;  to  which  I  (hall  only  add  that  tbtfe  juftices 
have,  by  virtne  pf  feveral  ftatutes,  a  criminal  juri£li&ion 
«Ub,  in  certain  fpecial  cafes  U  The  third,  which  is  the 
commiffion  of  the  feaa,  was  alfo  treated  of  in  a  former 
volume  ">  whep  we  tnquired  into  the  nature  and  office  of  a 
jilftice  of  the  peace*  I  (hall  only  add,  that  all  the  juftices  of 
the  peace  of  any  county,  wherein  the  aflizes  are  held,  are 
bound  by  law  to  attend  them,  or  elfe  are  liable  to  a  fine  $  in 
order  to  return  recognizances,  &f  •  and  to  aflift  the  judges  in 

•  4  Inft  tSa.  16S;  a  fW.  P.  C.  a«.         >  2  Htl.  P.  C.  39.    s  H««k.  F. 
)2,     a  Hawk.  P.  C.  14.  23.  C.  18. 

k  See  Vol.  III.  pag-  60.  "  See  Vol.  L  pig.  351. 


crimes  enumerated  in  the  28  Hen.  VIII.  c.  15.  are  dircfted  to 
be  tTied. 

And  as  perfons  tnedfor  murder  under  that  flatutr  could  not  be 
found  guilty  of  manflaughter,  and  where  the  circumftances  made 
the  cnme  manflaughter,  were  acquitted  entirely,  the  39  Geo.  IIL 
c.  15.  ezprefsly  eaa£ts  that  where  perfoni  tned  for  murder  or  mdn« 
fltughter  committed  on  the  high  leas  are  fouad  guijity  of  man- 
daughter  only,  they  fhall  be  fubje£t  to  the  fame  punishment  as  if 
they  had  committed  fuch  manflaughter  upon  the  land. 

VotAY.  Y  fuch 


'  ^o  Public         ■■        B0O&  IV. 

*  fuch  matters  ^s  He  within  their  knowlege  and  }ii»i^iAiQn» 
.and  in  which  fome  of  them  have  pvobiUy  bete  toaceriMdy 
hj  wajr  of  previous  examination.    But  the  fourth  authority 
IS  the  commiffion  of  cysr  and  Urmmgr\  to  hear  and. deter- 
mine all  treafons,  felonies,  and  mifdeme&ors.     This  is  di- 
reded  to  the  judges  and  ileveral  others,  or  any  two  of  them  ^ 
but  the  judges  or  fefjeants  at  law  only  are  of  the  fttcrum^io 
that  the  reft  cannot  a£t  without  the  prefence  of  one  of  them. 
The  words  of  the  commiflion  are>  ^  to  ipquire,  hear,  and  de- 
<<  termine  :**  fo  that  by  virtue  of  this  commiffion  they  can  only 
proceed  upon  an  indi^ment found  atdiefameaffizcs;  fortfaey 
muft  (irftinquireyby  means  of  the  grand  jury  or  inqucft,  belore 
they  are  impowered  to  hear  and  determine  by  the  help  of  the 
petit  jury.  Therefore  they  have  bfcfides,  fifthly,  a  commiflion 
of  general  gaol  delivery^:  which  empowers  them  to  try  atid  de- 
liver every  pTifoner,  who  flisill  be  in  the  gaol  when  the  judges 
arrive  at  the  circuit  town,  whenever  or  before  whomfoever 
indi£led,  or  for  whatever  crime  committed.    It  was  an- 
tiently  the  courfe  to  ifiue  fpecial  Writs  of  gaol  delivery  for 
each  particular  prifoner,  which  were  called  the  writs  d^  bono  e$ 
ntalo  P  .*   but  thefe  being  found  inconvenient  and  opprei&ve^ 
a  general  commiflion  for  aU  the  prifoners  has  Jong  been  efta* 
bliflied  in  their  ftead.  So  that,  one  way  t>r  other,  the  gaols  are 
in  g«ieral  cleared,  and  all  ofienders  tried,  puttiflied,  er  deliver* 
ed,  twice  in  every  year :  a  conftitution  of  fingular  ufe  and  ex- 
£  ^7^  J  cellence.    Sometimes  alfo,  upon  urgent  occafions,  the  king 
ifues  a  ijpeci^l  or  extraordinary  commiflion  of  oyer  and  ter^mi" 
iifr,aiM  gaol  delivery^  confined  to  thofe  offences  which  iland 
in  need  of  immediate  inquiry  and  punilhment :  u|>on  which 
the  courfe  of  proceeding  is  much  the  fame,  as  upon  general 
and  ordinary  commiflions*    Formerly  it  was  held,,  in  .pur- 
.    liiance  of  the  ftatutes  8Ric.IL  c.  a*  and  33  Hen.  VIII. 
V    C.  4*  that  no  judge  or  other  lawyer  could  a£l  in  the  com- 
miflion df  oyer  and  terminer y  or  in  that  of  gaol' delivery,  with- 
in his  own  country,  where  he  was  bom  or  inhabited  ;  in  like 

manner  as  they  are  prohibited  from  being  judges  of  alTiz^  and 

*        »  •     - 

*  Se»«ppcndax,  $  i«  *      9  Hid,-   •  ainft*  4V 

determining 


< 
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^fitermimng  civil  ca«&$.  >  But  that  local  partiatitf,  whiich 
the  joateufy  of  our  aaceftora  was  careful  to  prevent^  beisg 
judged  IcCii  likeljr  to  operate  ia  the  trial  of  crim^  and  miCif:- 
meihora,  than  in  mattcft  of  property  and  difputee  between 
panjr  and  party,  it  wa$  thought  proper  hy  the  ftatiite  1  z 
Geo*  11.  c;  27*  to  allow  any  man  to  be  a  juftiee  of  cyer  asd 
termuKT  and  general  gaol  dcUvery  wkhia  any  county  of 
England. 

8.  The  court  of  general  quarter  fejfions  of  the  peace  'J  is  a 
court  chat  mud  be  held  in  every  county  once  in  every  quarter 
of  a  year  \  which  by  Clacute  2  Hen.  V.  c.  4.  is  appointed 
to  be  iu  the  firft  week  after  michaelmas  day  ;  the  firft  week 
after  the  epiphany  \  the  firft  week  after  the  clofe  of  cafter  j  and 
in  the  week  after  the  tranflation  of  St.  Thomas  the  martyr, 
.  or  the  fcvcnth  of  July.  It  is  held  before  two  or  more  juftices 
of  the  peace,  one  of  which  muft  be  of  the  quorum.  The 
jurifdi£lion  of  this  court,  by  ftatute  34Edw.  HI.  c.  i.  ex- 
tends to  the  trying  and  determining  all  fetoQies  and  trefp.afl*es 
whatfoevcr  :  though  they  fcldom,  if  ever,  try  any  greater  of- 
fence than  fmali  felonies  within  the  benefit  of  clergy  ( 11);  their 
commiflion  providing,  that,  if  any  cafe  of  difficulty  arifes,  they 

1  4  lAft.  170.    s^Hai  P.  C.  4a.     ft  H4wk.  P.  C4  3». 


I 


(11)  It  M  the  praftice  to  try  all  fimple  larceiiled  at  the  quarter 

■  feflions,  tvhatcver  may  be  the  value  of  the  article  ftolcn  ;  but  it  is 
ilated  in  the  indi^ment  to  be  of  fome  value  not  exceeding  a  fhil. 

«ling,  In  order  to  reduce  the  crime  to  petty  larceny.  The  juftices 
feldom  try  d ny  febsaies,  upon  conviction  of  which  the  prifoncr  niuft 
pray  the  benefit  of  clergy,  or  now  tbe  beaefit  of  the  ftatute.     For 

•bdbn  the. 5  Ann.  c.  6.  icittence  of  death  \x\  all  fuch  cafes  nulft 
have  been  palled  upon  thofe,  who  could  not  read*  Aod  it  may 
ftill  be  doubted  whether  it  muH:  not  be  pafled  upoii  a  convid,  who 

^ebflinately  seiiufes  to  pray  the  bensfit  of  that  iUtute.     See  p.  370. 

The  quwtcrv  (elEons  have  no  juTifdi^kioa  to  try  an  irtdidment 
for  perjury  at  the  common  Uw,  as  this  was  held  not  to  be  a  breach 
vd  the  pca^e^  which  «^  tlSc  chi«f  end  of  the  inftitutlgn  of  the 

If  ;i  €9mmiflioa 
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fhiH  hot  proceed  to  jadgnietit,  bat  in  the  prefeoce  of  one  of 
the  juftices  of  the  coot ts  of  king^s  bench  or  common  plesw^ 
or  one  of  tfie  jtti!ges  of  alBfe.     And  therefore  murden,  atid 
other  ctpitfti  fekm^d,  ^^  ufcutUf  UWAttt^  fot^  a  motv  iolcttin 
I  272  1  ^^^  ^^  ^  affifttf#    They  eaimol  aUb  try  any  newMCfcatcd 
'*  oflWice,  withoiu  exprefe  powergmn  them  by  the  ftatute  wloeh 
creates  it'.    But  there  are  many  ofencee^  and  particular 
matterdy  which  by  particular  ftatatcs  betong  properly  to  this 
jurifdidlion,  and  ought  to  be  profiBCCtted  in  this  court :  as^  the 
fmaller  niirdeincfnors9  againft  the  public  or  eommooweahl^i 
not  amounting  to  felony ;  and  efpectally  ofiences  relating  to 
fiie  game^  htghway8>  alehoufea,  baftard  children,  the  fettle* 
'  ment  and  provifion  for  the  poor,  vagrants,  iervants  wag^a^ 
apprentices,  and  poptfb  recufants  ^    Some  of  thefe  are  pro- 
ceeded upon  by  indi£kment ;  and  others  in  a  funHsary  way 
^by  niotion  and  order  thereupon ;  which  order  may  for  the 
tnoft  party  unlefs  guarded  againft  by  particuhr  ffattitesj  bo 
removed  into  the  court  of  king's  bench,  by  writ  of  catwruri 
faetatj  and  be  there  cither  quaflied  or  confirmed.    The  re^ 
cords  or  rolls  of  the  feflions  af^  committed  to  the  cuftody  of 
a  fpecisl  officer  denonunated  the  cufi^s  rotuUrum^  who  is  al« 
ways  a  juftice  of  the  quorum  ;  and  among  them  of  the  quo» 
rum{biih  Lambard*)  t  man  for  the  moft -part  elpecially 
pieked  out,  ekhtt  for  <wf6faHii|>  countenance^  orctedin   The 
librnhMtion  of 'tbe  oi/hr  mtdifwn  (who  is  the  principal  Win/ 
olRcer*in  thb  eoiinfyy  as  the  lord  Keutenant  is  tlw  chief  in  imV 
Ikarf  cbt^mznd^H^ij  the  king's  fign  maftiial:  and  tahim 
the  noftiiriUttoitiDf f  the  derk  of  the  pe^c«  belongs)  whtoh 
office  ht^  h  ^xprtSAf  forbidden  to  ieU  for  asctaey  ^(13). 

*"'^4MSd;37y'^iilt.'4©6;  '  L<ml«  ■    •b.4.  c.V-     "-,-'* 

J"*'"«--         ..      ■  .. 


edfljuaifion  of  thi6  pcact  to  pitAfrve ;  ~  but  iha  ^  £Siav  e;  9«-)psea 
the  qnarter  fcffioDt  oipre^  junfdifUoB  to.  try  fhD  pojarica  fpeci** 
fied  m  that  ftatute.     a  Hawk,  40*     Burrif  tit  Perjury. 

(11)  But  the  juftices  at  the  quarter  feflions  upoii  a  oprnptaxot 
of  his  mifconduA  may  .iufpeihi  or  dtichargip  him  from  {lis  offisc. 
1  W*c.  &i.  f.  6.     See  Bumf  /jr.  Clerk,  &c.     . 

Ill 
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'  iNjnoft  corpora4mi  towns  there  arc  qtiart!Br-&ffion$  kf^ 
ImJEodc  jiUUoe^.of  their  own»  withia  ^heir  refpi^Aivc  :}imi|a ; 
which  hUTe  txn&ij  the  iaiae  authork  j  ae  the  genetai  quarter- 
tetboot  9f  the  oouuftjr,  eiufept  m  a  very  few  iaAta^es  1  one  of 
the  moft-cenfiderablc  of  which  is  the  matter  of  appeals  from 
orders  of  removal  of  the  pooti  which,  though  they  be  from 
the  ordeo  of  corporation  jufttcesi  imift  be  to  thc-feffiona  of 
the  CDvnty,  by  ftatutc  8  &  9  W.  IIL  c.  30*  Inbothcor'^ 
porations  and  couoties  at  large^  there  is  fometimea  kqst  a 
fpecial'or  petty  feiTion,  by  a  few  jufticeSi  for  difpatehing  [  273  ] 
fmaUer  bnGoefs  in  the  neighbourhood  between  the  times  of 
the  geaetal  (cffions ;  asi  for  Ucenfing  aiehoufeSj  paffing  the 
»c^04int^of  the  pariih  officerSf  and  the  like. 

» 

\ '  9.  'Tm  Jher^s  toarM^".  or  rotation,  is  a  court  of  record^ 
heMtWioeereryyearwithtnainooth  after  eafter  and  micbaeU 
Wi8>  before  .the  OiciifFi  ifi  different  parts  of  the  county  1 
bdvg' iBdoed  onfy  the  turn  of  the  Ihcriff  to  keep  a  court^lcet 
ki'  each  refpfiAtte  htmdyed  ^ };  This  therefore  is  the  great 
eoffrt^leet  o£uhe  county,  as  ^Hx>utity  court  is  the  couct* 
haroB :  bn  out  of. this,  .for  thfi  eaih^of  the  ftiefiff,  wi^  taken 

*.  10.;  Thi  ^^ri'Jagtf'  or  ww  ^,fi:affkpMge^%'w}w:j^\  i^  a 
court  of  record,  held.  onccrin^hofCfllf  and  n^t^ftf  Off  ^  wjitl)^  « 

laa  particular  hundred^  IwiftilH  or  ntaoor^  .be&rc  tbf; 
fteword  of  the  ieet ;  being  lihe.  kingV  coiirt  gianted  bychar^ 
ier  to  the  k>ids  of  tfaofe  hundnedsoo  maiioi^^  h\  origin^ 
Uamt  was.  to  view^  die  frankpledges,  that  it,  Xi^^  fteemea 
within  the  U^eitya  who^.^w^  nuy.remea)be^r%)aacoi?4iog  to 
the  tnlUtution  of  the  great  Alfred,  were  all  inutually  pl<;dgea 
fotiixc  good  btlianour  of -each  other.  Befides  this,  th^preC:a• 
ration  of  the  peace,  and  the  chaftifemenf  of  divers  mhiute 
oj&nccs  ai^ainft  the  public  gopdj,  are  the  objefis  both  of  the 
toiiift-l^et  aad  the  .flieriff'a  tomra :  which  have  cxa^ly  thp  ' 
faiik^'  jori£$i£|io%  one  being  only  a  larger. ipecies  of  tbcoiheri^ 


•  4  Inft.  %p.    2  Hali  Pi  C.  ^5.  «  4  loft*  261.     a  Hawk.  P.  C  7*. 

J  kawici^.  C.  '5$.*  '  ^  MlrrofyC  1.  §  lO. 

■P  Kfiir.^.  I.  ^  13  *iSL  •See  YoU  JII.  pag.  113. 
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cittcnding  ovf  r  mort  territoryj  but  ndt  over  more  caofes.  All 
freeholders  within  the  preciii'ft  are  obliged  to  attend  theittr 
and  all  perfons commorant  therein;  which  commotincycon- 
fids  in  ufually  lyinj  there:   a ' regotation',  Mriiich  oww  it** 
original  to  the-  laws  of  krnj  Canute*.     But  perfons  onddr 
^         twelve  and  above  fixty  years  old,  peers,  clergymen,  women, 
and  the  king's  tenants  iu  antient  demefne,  are  excofed  from 
attendance  there  r  all  others  being  bound  to  appear  upon  the 
jury,  if  required/ and  make  tjieir  due  prefentments.     It  was 
aHb  .antiently  the  cuftom  to  fummon  al!  the  king's  fubjeds,  as 
I  ^74  J  they  refpe£lively  grew  to  years  of  difcretion  and  ftrength,  to 
come  to  ihe  court-leet,  and  there  take  the  oath  of  allegianee 
to  the  king.     The  other  general  bufinefs  of  the  leet  an^i  * 
tourn,  was.  to  prefent  by  jury  all  crim^  whatfoever  that 
happened  within  their  jurifdi£iion  ;   and  not  only  \o  pre- 
fent, but  alfo  to  punifli,  all  trivial  mifdemefnors,  ai  all  tri* 
rial  debts  were  recoverable  in  the  court-baron,  dnd  County 
court :  juftice,  in  thefe  minuter  matters  of  Both  kinds,  bexYtg 
brought  home  to  the  doors  of  every  man  by  our  antient  eon- 
ftitution.     Thus  in  the  Goftic  conditution,   the  baireday 
which  anf^ered  to  our  court- lee f,  *'  de  omnibus  ^uzdem  rpf* 
•*  no/tit^  nm   tamen  de  omnibus  judxcat  **/*     The  objefts  of 
their  jurifdiclion  are  therefore  unavoidably  very  numerous : 
t  being  fuch  as  in  fome  degree,  either  Icfs  or  more,  affeflfc  the 

public  weal,  or  good  governance  of  the  diftrift  in  which  they 
Atife  ;  from  common  nufances  and  other  materia!  oSences 
agaipfl  the  king's  peace  and  public  trade,  down  to  eaves^ 
<lropping,  waifs,  and  irregularities  in  public  commons.  But 
,  both  the  tourn  and  the  leet  have  been  for  a  long  time  in  a 
declining  way  :  a  circumftance,  owing  in  part  to  the  dift 
charge  granted  by  the  ftatutc  of  Marlbridge,  jaHen.lItt 
c.  10-  to  all  prelates,  peers,  .and  clergymen  from  their  at- 
tendance upon  thefe  courts  ;  which  occafioned  them  to  grow 
into  difrepute.  And  hence  it  is  that  their,  bufinefs  liath  for 
the  mod  "part  gradually  devolved  upon  the  quarter  feflions ; 

■•     •         •  .  « 

ft 

•  fart,  z.  t.  19.  *  Stlemh.  dejnr.  Gath,h  I.  f.  »,  * 

which 
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vhtch  itU  paVticjU^rly.dircfhed  to  do  in  fomectfcfr  by  ftatute 
lE^llV.  c.l. 

■  *  •      •  *  ■ 

•  1 1»  The  court  o£  the  cor^atrs  ^  is  alfo  a  court  of  record,  to 
ifU)V«M^e>'Vfaeii  anf  ons  diej»  in  prifon,  or  comes  to  a  violent 
or  fuddi;!!  deaths  by  what  mafiner  be.  came  to  his  ^nd*  And 
this  he  is  only  entitled  to  do  fuper  vl/um  corporis.  Ot  the 
(oroncr  and  his  office  we  treiitcd  at  large  in  a  former  vo* 
lume"*^  among  the  public  officers  and  miniilers  of  the  king- 
dom i  and  therefore  (hail  not  here  repeat  our  inquiries :  only 
KOentioolng  his  court*  by  way  of  regularity^  among  ^e 
fiim'm^l  courts  of  the  nation. 
.    '   •  • 

,  \2*  The  court  of  the  clfrt  of  the  market^  is  incident  to  [  275  ] 
<}yery  fair  and  market  in  the  kingdom,  to  punifh  mifdemtf- 
nors  therein  ;  as  a  court  of  pit  poudre  iS|  to  determine  all 
difpates  relating  to  private  or  civil  property.  The  objeck  of 
this  jurifdi£lion^  is  principally  the  recognizance  of  weights 
and  meafures,  to  try  whether  they  be  according  to  the  true 
ftandard  thereof,  or  no  :  which  (landard  was  antiently  com- 
mitted to  the  cuftody  of  the  bifliop,  who  appointed  fomt 
clerk  under  him  to  infpe£l  the  abufe  of  them  more  narrowly: 
and  hence  this  oilicery  though  now  ufually  a  layman,  is 
called  the  chrk  of  the  market  ^.  If  they  be  not  according  to 
the  ftandard,  thfen^  befides  the  puniQiment  of  the  party 
by  finCi,  the  weights  and  meafures  themfelves  ought  to  be 
burnt.  This  is  the  moft  inferior  court  of  criminal  jurifdic^ 
tioa  in  the  kingdom ;  though  the  objeAs  of  it*s  coercion 
were  efteemed  among  the  Romans  of  fuch  importance  to 
the  public*  that  they  were  committed  to  the  care  of  fonrie  of 
'.their  xnoft  digt^ified  magiflrates^  the  curulc  aediles* 

tl.  INHERE  are  a  fevv  other  criminal  courts  of  greater  dig- 

nity  than  many  of  thefc,  but  of  a  more  confined  and  partial 

•       y  '  "  •        ■  • 

•    '  4  1nft.>t7I»     »HtltP«C.  5}.  '  S<*    ft*f,     X7.Ctr.   II.    c.  .19. 

t  Hawk.  P.  C.  4a.  ^%  Car.  II.  c.  8.     23  Car.  II.  c.  ix. 

*  See  Vol  ^I.  pag,  }4)«  ,  .  <  Bacon  of  EnsUfli  Gov.  b.  i.  c  S* 
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« 

jiirifiilftcoii )  JCxtctviipg^MJtlf.tb^bme'pvtteaiar^ces  ttfinch: 
tbc.sof^lSwfouTp  confirnoned  by  t&  oC  puYaxatnt^  ba&ili£^ 
tifigditbed  by  the  privilege  of  having  petuliar  couru.t)f.thoir 
oyiri}>  tpf  tbc  p^iQiineirt of  c? imeft kodaiiUtmtfn^at arifisi^ 
wUiin  the  bounds  of  their  cognbaikoe^  "Tfaefc^  notbtifi|; 
^LirerfaUy  dtfperfed,  erof  geneval  oie^  as  the  fenner,'  bot 
confiaed  to  ont  (pot^  asveli  as  to  a  detenniiiaie  Qieeits  «f 
eaofes>  may  be  denoniinated  private  or  fpechi|  covrts  of  cn» 
mioal  jurifdi&iosi.  • 

t  -v 

:  I  sPEAjK  Qot  here  of  ecclefiaftkal  courts  §  ydiiok  putub 
fpiiitual  Qns,  rather  than  temporal  crioaeBf  by  p^uaoceB  eoo^ 

'  '  trition,  and  excommunication^  pr^JaluU  ammats  or»  which 
is  looked  upon  as  equivalent  to  all  the  reft^  bya  fum  of  mc^ 

t  ?7^  ]  ncy  tp  ^^  officers  of  the  court  by  way  of  cotnuiutatioQ  of 
penance.  Of  tliefe  we  difcourfed  fufficieutly  in  the  preced* 
iogboak^  I  am  now  fpeaktng  of  fuch  courts  a^pvoeeed 
according  to  the  courfe  of  the  common  htvir ;'  Which  ir  9 
firax^cr  to  fuch  unaccountable  bartering^  of  pUb£o  jilftie^. 

i»  Ami>»  fir(l,  the  court  of  the  hrdJhtiHirdy  troi/unf'j  or 
cawptrolUr  of  the  king's  hotiJbold\  was  inftitut^d  b^  ftatute 
3  Hen.  ViL  c.  14.  to  inquire  of  felony  by  any  of  the"  ki«ig-d 
fwom  fervants,  in  the  cheque  roll  of  the  houfiiold,  ander 
the  degree  of  a  loid,  in  confederaiting,  comfmffingi  confpir«^ 
tag,  and  imagining  the  death  or  de(lru£kion  of  (hd  Mng;  or  any 
kMrd  or  other  of  his  majefty's  privy  councillor  the  lord  fteward^ 
trcaforcr,  or  comptfoUer  of  the  king's  houft.'  The  inqlriry, 
and  trial  thereupon,  muft  be  by  a  jury  according  tb  the  cotfrK 
of  the  common  law;  confiding  of  twelve  fad  mcrii^  "(that '  is^ 
fobcr  and  difcrcct  pctforis,)  of  the  king's  houlhold. 


■»•  ■  ■    1'      '.  '  ■ '        .  •  ■  "^^ 


%.  The  court  of  the  Jord  Jlrward  of  the  king's  hosifljold^  or 
{inhi6*abfence)  of  th^  treafiirer^  comptroller,  ahdfiewftrdqf 
atitmarjbalfta^j  was  ercfted  by'ftatute  33  Hen.  VIII. 'c'l^i 
with  a  jurifdi£tlon  to  inquire  6f,  hear,  and' determine,  aA 
ireafons,  miiprifions  of  treafon,  murders^  matifladghtefs, 

>  See  VoL  III.  pag.  61.      *  4  f«ft.  xjjr  "  **  4  Inft.  133-   *«•»•  P.  G.  7. 
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UooAfh^if  aod^odier  ntlieiatts  ft  nking$  ;  ^^ereby  hl&oA  ikall 
be.lhed  10^  or  within  the  limits,  (that  is,  wftbin  two  hundred' 
fe^rfxtmitfae  gatey)of  any  of  the  paiactsand  houfesof  the  kiog^ 
dF^tijeAet  hdtufe  wfaorc  the  Toyal'pcrfon  (ball  abicle.  The  pro« 
ceediiige  areaUb  by  jnryyiiotlra  grand  and  a  petit  «ne^  as  at 
coftimon^lawi  taken  omt  o£tfae^  officers  and  fworn  fervants  of 
flie'kisgfs  liouflicld.  The  fonn  and  iblenicity  of  the  pnoceii^ 
panicnlariy  with  regard.- ta  tl^:  execution  of  the  fenfence 
for  cutting  oflF  the  hand,  which  is  part  of  the  punifiiment  for 
{bedding  blood  in  the  king's  court,  are  very  minutely  fet  forth 
ifi  the  faid  ftattite  j3Hem  V!II;  and  the  fcvcrsl  officers  of 
the  fervants  of  the  faoufliold  in  and  ibouf  fuch  execution  are 
defctibed;  fromthcferjeantofthe  wood  yard,  wh^fiiinlfliea[  «77  J 
thc\:li*ppJng*bloc1c,  to  the  fcljeatit  farrier,  who  brings  hot 
"Sf^m^o  fear  the  ftump,  '  ^'  .  -~"  * 

-  -3*  As  ia  the  preceding  book }  we  mentioned  the  courts  x)f 
^he  two  univeiiitics,  or  their  chanoellof'b  courts,  for  the  ie« 
drefs  of  civil  injuries;  it  will  not  be  improper  now  to  add  a 
Ihort  word  concerning  the  jurifdidion  of  their  criminal 
courts,  which  is  equally  laitge  and  extenfive.  The  chan- 
ceUor^B  court  of  Oxford  (with  which  univerfity  the  author 
iiatb  been  chiefly  converfant^  though  probaUy  that  of  Cam.* 
bridge  hath  alfo  a  fimilar  juriCdi&ion)  hath  authority  to  de-^ 
termine  all  caufes  of  property,  wherein  a  privileged  pcrfoti 
IS  one  of  the  parties^  except  only  caufes  of  frrehoid ;  ^o«| 
alio,  all  criminal  offences  or  miXdemefnors  under  the  degree 
of  t^-^afoxkj  felony,  or  mayhem..  The  prohibition  of  med- 
dling with  freehold  ftill. continues :  but  tl^e  tf^i;)!  of  trcafon^ 
felony,,  and  mayhem,  by  a  particular  charter  is  committed 
,to  the  univerfity  jurifdi<aidn  in  another  court,  namel),  the 
court  of  the  hrdhi^hjlrward  of  the  uniyerfity. 

:  ,Fo^  by  ttp  charter  of  7  Jun-  a  Hen*  IV. .  f cor. nrmed, 
aniong.jKe7reft„by  the  flatqtc  13  Eliaj.  cap,)  cogai^/jiKC  is 
jgijantfid4p^  the  uxilyerfity  ef  Ojtford  of  all  ii.-Jian.cnts  of 
uc^ffln^  W^we<aions,  ielony,  and  majheiyi^  which  Quil{ 

be 
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be  io^ni  in  any  of, the  king's  courts  zgtmtt  a  (cbohr  or  pri« 
.    vileged  perfon  j  aod  tbcy  arc  to  be  tried  before  the  higb 
ftcward  of  the  univerfity,  or  his  dcputy>  who  ia  to  be  Jiomi*^ 
Bated  by  the  chancellor  of  the  univerfity  for  the  time  beings 
But,  when  his  office  is  called  forth,  into  a£iion»  fuch  high 
fteward  muft  be  approved  by  the  lord  high  chancellor  of 
England  ;   and  a  fpeciai  commif&on  ander  the  great  feal  i| 
given  to  him,  and  others,  to  try  the  indiament  tl^n  depend- 
ing, according  to  the  law  of  the  had  and  the  privileges  of 
the  faid  univt»rfity«     When  therefore  an  indictment  is  found 
C  W?  ]  at  the  affifes,  or  elfcwhere,  ngainft  any  fcboiar  of  the  uni^ 
fcrfity,  Off  other  privileged  perfon,  the  vice  chancellor  may 
claim  the  cognizance  of  it ;  and  ( whe^  claimed  in  ^ue  time 
^nd  manner)  it  ought  to  be  allowed  him. by  the  judges  of 
ai&fe ;  and  then  it  comes  to  be  tried  in  the  high  (leward's 
court.     But  the  indickment  muft  jgrft  be  foiirid  by  a  grand 
j«ryy  and  then  the  cognizance  claimed:  for4  take  it  that 
the  high  fteward  cannot  proceed  -originally  ^d  inqmrmdum  g 
knt  only,  after  inqueft  in  the  common  law  courts,  ad  audien* 
(ium  et   diiermnandum*      Much  in  the.  f»me  manner,  aa 
when  a  peer  is  to  be  tried  in  thecm«ct  of  tbe  iprd  high 
fteward  of  Great  Britain,  the  indi£iment  mnft^firfthe  foiin4 
at  the  affizes,  or  in  the  court  of  king's  hench,  and  then  (in 
confequence  of  a  writ  oi  certiorari )  tranfmittcd  to  be  finally 
heard  and  determined  before  his  grace  the  lord  high  fteward 
and  the  peers. 

Wh£n  the  cognizance  is  fo  allowed,  if  the  offence  be 
inter  minora  crifnina^  or  a  mifdemefnor  only,  it  is  tried  in  the 
chadcellor'js  (ourt  by  the  ordinary  judge.  But  if  it  be  f ot 
treafon,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  be 
determined  before  the  high  fteward,  under  the  king's  fpecia^ 
commiflion  to  try  the  fame.  The  procefs  of  the' trial  is  this. 
The  high  fteward  iffues  ofte  precept  to  the  IherifFof  the 
county,  y/ho  thereupon  returns  a  panel  of  eighteen  frec^- 
holders;  and  another  precept  to  the  bedells  of  the  univerfity, 
who  thereupon  return  a  panel  of  eighteen  matriculated  lay- 
^cn^  **  laicos' privi/fgip  umverfitatis  gaudentes:**  and   by   a 
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^f ttry  formed  i2f '  medieiaift  half  of  freeholders  and  haAf  of 
iriaCf  icnbted  perfons,  is  the  tndi£kment  to  be  tried ;  and  that 
in  the  Guildhall  of  die  citj  of  Oxford.  And  if  execution 
be  neceflary  to  be  awarded,  in  confequence  of  finding  the 
party  guilty,  the  ftcrifF  of  the  county  muft  execute  the 
imivcrfity  procefs ;  to  which  be  is  aennc&Hy  boiltid  by  an 
oath. 

I  HATE  been  the  more  minute  in  defcribing  thefe  proceed- 1  ^79  3 
ingSf  as  there,  lias  happily  been  n»  ocoafioato  veAice  them 
into  praflice  for  more  than  a  century  pail ;  nos  will  it  perhaps 
^ver  be  thought  advifeabie  to  revive  them,  though  it  is  not  a 
right  that  merely  reds  infcript}s  or  theoi^y,  but  has  formerly 
^tei4  bt^n  carrtctl  into  execution*  There  are  man]p:inftances, 
(^ae  ia  the  reign  of  queen  Elizabeth,  two  in  that  of  James 
fbe  firfly  and  two  in  that  of  Charles  the  firft,  where  indid«» 
sneots  for  mvrdcr  have  been  challenged  by  the  vice-chaoccK* 
}oc  at  the  allifes,  and  afterwards  tried  before  the  high  fteward 
by  jury*    The  commiflions  under  the  great  feal,  the  flieriff's 
spd  bedell's  panels,  and  all  the  other  proceedings  &n  the  trial 
pf  the  feyend  indi^eats>  arc  ftill  extant  in  the  archives  oi 
^^t  uaiverfity* 


> 
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W£  ore  ncxt>  aiccording  tp  tKe  plan  I  hzwe  UiiAdfiwo^  !•! 
take  ioto  coofideration  thV  proceedings  in  the  cpiirti. 
of  cripiinal  jurifdidioo»  m  order  to  the  puniibment  of  of^ 
,  ft;9CC9.  .Thcfc  arc  plain^  cafy,  and  regular-,  the  law  not* 
adixnitting  anYfi£);ion$y  as  in  civil  caufesi  to  take  place  where, 
tiie-liie^  the  liberty,  and  the  fafety  of  the  fubjecl  are  mare^ 
ipf^m^diately  brought  into  jeopardy.  And  Adk  proceedio^i 
sye^ilinGhk  into  t^o  kinds }  fummary,  and  regular : .  of  the 
former  of  which  I  (hall  briery  fpeak,  before  we  enter  upon. 
the  latter,  which  will  require  a  more  thorough  and  particu- 
lar txamiaation* 

.  B?  zfummary  prooeeding  I  mean  pnucipoHy  fi)ch  as  is  di-- 
roSbed  by  feverii  aAs  of  pariiament  (for  the  coaain^  hw  i% 
a  .ftranger  to  it»:uulefs  in  the  cafe  of  contempts)  for  the  c^ : 
viAion  of  oSiendtrs,  and  the  iolIi£ling  of  certain  penaUiei^. 
evened  by  tbofc  z&%  of  parliament.    In  tbefe  there  is  no; 
nii6fy<$9tk>9.of  a  jury,  but  the  party  accufed  is  acquitted  or . 
ciMademned  by  the  iiuffragc  of  fuch  p^rfoa  only,,  aa^  the  fta* , 
tttte  haf  appointed  for  his  judge.    An  inftitutioii  deigned 
profeiledly  for  the  greater  cafe  ^f  the  fubjeCl,  by  doing  bioi 
fpecdy  jufticegi  and  by  not  horafiing  the  freeholders. with  frc« 
qqent  and  jtroublefome  attendances  to  try  every  minute 
{,  %il  3  oflFence.    But  it  has  of  late  b^en  fo  far  extended,  as  if  a 
check  be  not  timely  given^  to  threaten  the  difufe  of  our  zd^ 

mirabl? 


mirable  and  truly  Englifli  trial  by  jury,  unlelli  only  in  capital 
€afes.    For, 

L  Of  this  fummary  nature  are  all  trials  of  oflencet  and 
frauds  contrary  to  the  laws  of  the  excije^  and  other  branches 
of  the  revenue :  which  af e  to  be  inquifed  ii$to  and  d^ctermined 
by  the  commifEoners  of  the  rerpe£live  departments,  or  by  ^ 
juftices  of  the  peace  in  the  country  j  officers,  who  are  all  of 
them  appiMOted  and  rerooyable  atthe  dlfcretlon  of  the  crowA. 
And  though  fuch  convi£tions  are  abfolutely  neceflary  for  the 
4ue  colledion  of  the  public  money,  and  are  a  fpecies  of  mer- 
cy to  the  delinquents,  who  would  be  ruined  by  the  expenfe  and 
delay  of  frequent  profecutions  by  aSion  or  indiftments  and 
tf^bugh  (tch  lias  ufually  been  the  ccnduff  of  the  commifliooefit 
ats  fifcldom  (if  erer^  to  afford  juft  grounds  to  complain  of  op« 
pr8ffibn ;  yet  wh^n  we  again  ^  confid^f  the  various  and  almoft  > 
intiUmetatiie  branches  of  this  revenue  ;  which  maybe  in  the^ 
tuiftis  the  fubjcf^s  of  fraud,  or  at  leaft  complaints  of  fraud» 
and  of  cburfe  <he  objefts  of  this  fummary  and  arbitrary  jariC* 
diS£li6n;  we  ftiall  find  that  the  power  of  thefe  officers  of 
the  crown  over  the  property  of  the  people  i^^tncreafed  to  a 
t^ry  formidable  height.    '  . 

IL  Another  branch  of  fummary  proceedings  is  that  be« 
{ore  juftices  of  the  peace^  in  order  to  iniii£t  divers  petty  pecu* 
niaiy  m^ldsi'  and  corporal  penalties  ^noumsed  by  a&of 
patlfomeiit  fov  m^ny  diforderly  offences ;  Aich  as  comfvuxi^ 
ft7ifearifig»  druakeon^f^,  vagrancy,  idleitefi,  and  li  vftft-^i^afiQCyv 
of  othets,  for  which  I  mufl:  refrr  the  ftudcnt  cd  did  juftkc* 
books  formerly  cited  ^,  and  which  ufitd  to  be  foritierly^'^^- 
nIfti^dT>y  thte  vetdidof  a  juryin  thecourt-l^et.  Thrt'chafigd' 
in  the  adminiftv^tion  of  juftke  hath  however  h^d  fome  m^ 
cfifevotis  efftft*  ;   ds,   t.  The  almoft  entire  difnft^artd  con*' 
t6mpte/f  thexr^urt-lcct,  and  (hcriflPs  tourn,  the  kJng's  antlcrfc' 
court^  of  cbmmoh  law,  formerly  much  revered  and  rrfpcuftedi  • 
2.  The  bunhenfdme  Incrcafe  of  the  bufincfs  6f  %  juftlce  of  r  aSa  1 

•  Su  Vol.I.  fag.  319, 4rc4  ^  LsaUaitl  and  Burn*  •    > 

.  the. 


■     • 

Mhfe<feace^'iMhiftk  difconragei  lb  many  geiltfomenf  of  rank  and 

chandler  from  ading  in  the  comiaiilion ;  from^m  appjehtn* 

fion  that  the  duty  of  their  office  would  take  up  toQ  much  of 

ilittt  .duie,  which  they  are  unwilling  to  fpare  from  the  necef- 

ifirfy-coiicwna  of  their  families^  the  improvement  of  their  aa« 

«^ftanding9»  and  their  engagements  in  othcf  fervices  of  the 

puUiq.    Though  if  all  gentlemen  of  fortune  had  \L  both  in 

their  power^  and  inclinations^  to  a£t  in  this  capacity^  the 

.%«irnefsof  a  juftice  of  the  peace  would  be  more  divided,  and 

fall  the  lefs  heavy  upon  individuals :  wluch  would  remove' 

what  in  the  prefent  fcarcity  of  magiftrates  is  really  an  ob- 

je£Uon  fo  formidable,  that  the  country  is  greatly  obliged  io 

*any  gentleman  o(  figure^  who  will  undertake  to  perform  that 

.duty,  which  in  confequence  of  his  rank  in  life  he  owes 

-  more  peculiarly  to  his  country.    However,  this  backwardriefs 

-to  aA  as  magiftrates,  arifing  greatly  from  this  mcreafe  of 

fummary  jurifdidlion,  is  prodndlive  of,  3.  A  third  mifchief : 

•which  is,  that  this  truft,  wheh  flighted  by  gentlemen,  falls 

*of  courfe  ;nto  the  hands  of  tl.ofe  who  are  not  fo  i  but  the 

';mdre  tools  of  office.     And  then  the  extenfive  power  of  a 

^uAice  of  the  peace,  which  even  in  the  hands  of 'nien.  of 

honour  is  highly  formidable,  will  be.proftituted  to  mean  and 

fcandalous  purpofes,  to  the  low  ends  of  felfiOi  ambition, 

-avarice,  or  perfonal  refentm^nt.     And  from  thefe  ill  confe- 

-quencea  we  may  colleA  the  prudent  forefight  of  our  atitient 

lawgivers,  who  fufRsred  neither  the  property  nor  the  puniih* 

*ineitt  of  the  fubje^l  to  be  determined  by  the  opinion  of  any 

one  or  two  men;   and  we  may  alfo  obferve  the  ncceffity 

of  not  deviating  any  farther  from  our  antient  conditutiooy 

1»y  ordaining. new  penalties  to  be  inflicleitt  upon  fummary 

coiiviiliont*  ' 

'TnBr-proceft  of  tiiefe  fammary  conviAions,  it  niuft  be 

owaed,  isHCxtremely  fpeedy.    Though  the  courts  of  com* 

mon  law  have  thrown  in  one  check  upon  them,  by  making 

it  necefTary  to  fummcn  the  party  accufed  before  he  is  con- 

C  283  1  demned«  This  is  now  held  to  be  an  indifpenfable  requifite  ^ : 

«  Salk*  ill«    a  Lord  Rtjm.  1405. 

though 


:  tbotigh  the  jufti(Set  loQg  firfiggliiid  thc^point  i  fofg^tdnf  ibat 

rule  of  natural  reafon  cxprefied  by  Seneca^  ,        ^ 

*'  ^njtattfit  mltquid^  parte  inaudiia  altera^ 
•*  Aequiitn  licit  Jtatuerit^  baud  aequusfuit  ••" 

• 
a  rule,  to  which  all  municipal  laws,  that  are  founded  on  the 

principles  of  juftice,  have  (lri£lly  conformed  \  the  Roman 

law  requiring  a  citation  at  the  lead  \  and  our  own  coAnmoa 

law  never  fufFering  any  faft  (either  civil  or  criminal)  to  be 

tried,  tilt  it  has  previoufly  compelled  an  appearance  by  the 

party  concerned.     After  this  fummons,  the  magiftrate,  in 

fummary  proceedings,  may  go  on  to  examine  one  or  niocc 

witncfles,  as  the  (latute  may  require,  upon  oath;  and  then 

make  his  convi£lion  of  the  9ffender,  in  writing :  upon  whidi 

he  uftially  ifliics  his  warrant,  either  to  apprehend  the  offender^ 

in  cafe  corporal  puni(hment  is  to  be  inflicted  on  him$  or  elfe^ 

levy  the  penalty  incurred,  by  didrefs  and  fi:le  of  his  goods  ( i }« 

'  Hiisis,  in  general,  the  method  of  fummary  proceedings  befoec 

a  juftice  or  juftices  of  the  peace:    but  for  particulars  we 

muft  have  recourfe  to  the  feveral  (latutes,  which  create  the 

offence,  or  infli£t  the  punifliment :  and  which  ufually  chalk 

out  the  method  by  which  offenders  are  to  be  convided. 

Otherwife  they  fall  of  courfe  under  the  general  rule,  and 


•d*w 


(i)  By  the  1 8  Geo.  III.  c.  19.  jufticca  of  peace  out  rf  feC- 
fions  are  empowered  to  awaid  cofts  againft  either  the  perfon  com* 
plaining,  or  the  petfon  agatnft  whom  the  complaiat  ismaile?; 
which  if  not  paid  may  be  levied  by  diftTfit.  And -if  nogookts 
can  be  found  of  fuch  p^rfon,  he  may  be  committed  to  hard  labour 
ibr  any  time  not  Icfs  tlian  ten  daysi  or  zoore  than  a  month,  ;or  until 
fuch  coils  be  paid. 

But  where  the  penalty  is  5^,  or  more,  dbe  cofts  m«iy.at  tbe  dlC- 
cretion  of  the  juftice  be  dedudlcd  from  tht  peealty,  provided  the 
deduction  fhall  not  e:cceed  one  fifth  of  \\iz  penalty. 
<  The  juftices  at  the  fefQons  may  lay  down  rules  for  fuefa  cofts, 
whidk  rules,  if  the)'  receive  the  approbation  in  writing  of  a.  judop 
of  dfSSCf  fhall  be  binding  ou  all  perfgns  whatever. 
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aA(kjiQconip4lti^. jK^ifh  viokncCf  .fucb  as  forcible  nfimii  and 
.  tlmi]ikr^:9fPI'jwkeRj:i9e]r'inRport  a  difobediencc  to  the  king's 
greatip^rQgfttive  w^riA^.pf  prohibuion*  habeas  cwrpusS  >"d 
the7;e(l,^;i^nj^pf  jthefe  contempts  may  arife  in  the  face  of 
the  ppjix;^^  §f  by  rude  and  contumelious  behaviour  \  by  ob* 
ftinacyi  porKcrfenefs,  or  prevarication  \  by  breach  of  the  peace, 
or  any  wilful  difturbance  whatever  :  others  in  the  abfence  of 
the  party  }  as  by  difobcying  or  treating  with  dirrerpe£t  ,th^, 
king's  writ,  or  the  rules  or  proccfs  of  the  court  5, bj  pervert* 
x'^g  fuch  writ  pr  proccfs  to  the  purpofcs  of  private  naaliccj  ej* 
tortion,  or  injuftice  ;  by  fpeaking  or  writing  contemptuouily 
of  the  court,  or  judges^  aQing  in  their  judicial xapacjty;  by 
printing  falfe  accounts  (or  even  true  ones  without  proper  jper^ 
miffion)  of  caufes  then  depending  in;ju.d{^nien^j  xJ'^^by  ^^7 
t  286  ]  thing  in  (hort  that  demonftrates  a  grpfs  tvatlt  of^that  regard 
and  refpefl^  which  when  once  cpjLirt3v  Qf  i^J,Cf;  are  deprived 
of,  their  authority  (fo  neceflaj^  fy^  ?^f;c?^^  order  of  th« 
kingdom}  is  entirely  loft  ^ir^oPft  tbc  people, 

TtfE  proccfs  ojf  attap,hmcn.t,  for  thefe  and  the  like  corn 
tempts,  rouft  oeceffarily  be  as  antient  as  the  laws  themfelves* 
For  I4WS,  with9ut  a  competent  authority  to  fecure  their  ad« 
miniftration  from  difobcdience. and  contempt,  would  be  vain 
and.nugat^^ry.'  A  power  therefore  in  the  fupreme  courts  of 
juftice  tjo  fupprefs  fuch  contempts,  by  an  immediate  attache, 
inen^^  of  the  offender,  refults  from  the  firft  principles  of  ]u- 
dicial  eftablifhments,  and  mud  be  an  infeparable  attendant 
upon  every  fuperior  tribunal.  Accordingly  we  find  it  aftusallj 
exercifed|  as  early  as  the  annals  of  our  Jaw  ext<cn^^  ^^* 
though  a  very  learned  author*^  feems  ipQlina])l? |p ^i^riy.e; ti^is 

proccfs  from  the  llatute  of  Weftpi.  ?'.\Ki'fil^y*'5lf  i:i.29* 
(which  ordains,  that  in  cafe-the  proce/s^gf^hg  ^ng^  courts 
be  r€^d  by  the  power .pf.  aijy  ^[Kat  js^  ,t^fi.  ij^ff iff,  l^alj 
^haftife  tfHJ.r^fi^^rs  by  s^x^^^f^m^ikiX^ ^.Wfh^W'  ^^^n^ 


'»i»  *i 


Cro  Jac4i9.    Sa*]c.  581b   .  -  •  ^  Gilb.  |ii^  C.>P%' CJk«  3«  ^ 

f  ^  Burr,  63s.  Lorilfi  Jour  A»  TtaFeb.y  'v>' 
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^fpurfriefpecialipraieipto  domnt  regts:^  Axld  it  thethcriff  - 
Htdfelf  be  refifted,  he  (hall  certify  to  the  cotirti  the  mined 
of  the  pfincipal  offenders,  their  aiderSt  confenter9|  com- 
]iiai>ders,.and  favourers,  aod  by  a  fpecial  writ  jadicial  they 
fcall  be  attached  by  their  bodies  to  appear  before  the  court, 
arid  if  they  be  convi<aed  thereof  they  fhall  be  puntlhed  at  the 
Ring's  pleafure,  without  any  interfering  by  any  other  perfon* 
whatfoevcr,)  yejthe  afterwards  more  juftly  conciadcs,  that'  it 
h  a  part  of  the  law  of  the  land :  and,  as  fuch,  is  confirmed  by 
the  ftatute  of  magna  carta* 

If  the  contempt  be  committed  In  the  face  of  the  court,  the 
offender  may  be  inltantly  apprehended  and  imprifoned,  at  the 
difcretion  of  the  judges  i,  without  any  farther  proof  or  exami- 
nation. But  in  matters  that  arife  at  a  didance,  and  of  which 
tTie  court  cannot  have  fo  perfcdl  a  knowledge,  unlefs  by  the 
confeffion  of  the  party  or  the  teftimony  of  others,  if  tl{c 
judges  upon  affidavit  fee  fufficient  ground  to  fufpe£):  that  a 
cotitempt  has  been  committed,  they  either  make  a  rule  on  [  287  ;] 
the  fufpe£led  party  to  (hew  caufe  why  an  attachmfent  (hould 
fiot  iifue  againft  him  'j  or,  in  very  flagrant  inftances  of  con- 
tempt, the  attachment  iffues  in  the  Hril  indance^^  as  it  alfo 
does,  if  no  fuHidient  caufe  be  fliewn  to  difcharge,  and  there- 
upon the  court  confirms  and  makes  abfolute,  the  original 
rule.  This  procefs  of  attachment  is  merely  intended  to  bring 
the  party  into  court:  and,  when  there,  he  muft  cither  ftand 
committed,  or  put  in  bail,  in  order  to  anfwer  upon  oath  to 
iuch  interrogatories  7iS  (hz,l\  be  2idm\n}{icred  to  him,  for  the 
better  information  of  the  court  with  rcfpefl:  to"  the  circum- 
ftances  of  the  contempt,  Thefe  interrogatories  are  in  the  , 
nature  of  a  charge  or  accufation,  and  muH  by  the  courfe 
of  the  court  be  Exhibited  withm  the  firft  four  days**:^^nd,if 
any  of  the  ifiterrogatories  is  improper,  iht  defend^t  mi^ 
'Ttbxftto  anfwcf  it,  fad  mbve  the  cottrt'to  iiave^lt  Aftick 
«out  ^.    If  the  party  cio  i^eax  himfelf  upon  oath>  he.^f  dj&» 

J  Staao4t»  P.  C.  ipk     '  *  6  MtfW73. 

»  Sty}.  277.  •  Sift,  ^44.      • 

.  .  .    .^  Sak.  S4,    Sua,  135.  564. 
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charged  i  but^  if  peijuredy  >nay  be  ^fecuted  for  th^  pcr^ 
jury/.    If  he  confeffes  the  contempt,  the  court  wiO  pro^l 
ceed  to  correal  him  by  fine,  or  imprironment,  or  both|  and 
fometimes  bj  a  corporal  or  infamous  punilhment*.    {(  (he 
contempt  he  of  fudi  a  nature*  that*  when  die  fa£^  is  ooce* 
acknowledged*  the  court  can  xtceive  no  farther  informatioci 
by  interrogatories  than  it  is  already  pofleflTed  of*  (as  in  th^ 
cafe  of  a  rejcous  i*,]  the  defendant  may  be  admitted  to  make, 
fuch  fimple  acknowlegementj   and  receive  his  judgment^ 
without  anfwering  to  any  interrog^tofies  (3) :  but  if  he  wiU; 
fully  and  obftinacely  refufes  to  anfwerj  or  ahfwers  in  a(^ 
evafive  manner,  he  is  then  clearly  ^Uty  of  a  ^igb.apd 
repeated  contempt^  to  be  punilhcd  at  the  difcretion  of  the 
court.  ;  .  .      .....      •...-....-.:* 

> 

#      It  cannpt  have  efcaped  the  altendon  ^f  the  reader*  dia^ 
this  method*  of  making  the  defendant  aniwer  upon  oath  to 
a  criminal  charge,  is  not  agreeable  to  the  genius  of  the 
r  a83  1  common  law  in  any  other  inftance  «  ;  and  feems  indeed  to 
have  been  derived  to  the  courts  of  king*s  bench  and  coounod 
pleas  through  the  medium  of  the  courts  of  equity.    For  the 
whole  procefs  of  the  courts  of  equity*  in  the  feveral  ftages 
of  a  caufe*  and  finally  to  enforce  their  decrees*  was*  till 
the  introdu£lion  of  fequeftrations*  in  the  nature  of  a  pro- 
cefs of  contempt  \  ailing  only  in  perfonam  and  not  tn  rem. 
And  there*  after  the  party  in  contempt  has  anfwered  the  in«* 
terrogatories,  fuch  his  anfwer  may  be  contradi&ed  and  dif- 
proved  by  o^/ivi//  of  the  adverfe  party :  whereas*  in  the  courts 
of  law,  the  admifiion  of  the  party  to  purge  himfelf  by  oath  ie 

•  6  Mod.  73,  B.  k. 

*  Cio.  Car.  146.  4  See  Vok  III.  fag*  ioo»  lox. 
p  The  kiog  v.  Elkios.  M.  8  Geo.  IIL 


(  3  )  Although  the  defendant  acknowledges  all  the  fads  charged 
agaiail  bun,  yet  it  is  the  pradice  of  the  cosrt  to  compelhim  to 
anfwer  interrogatories*  unlefs  they  are  waived  by  the  pro£ecutor. 
5  T.  R.  36^. 

'more 
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mote  farourable  to  his  Eberty^j  though  gerhaps  notUfs  dan* 
gerons' to  his  confcience ;  for,'  if  he  clears  himfelf  by  his 
anfwetSj  the  complaint  is  totally  di/mifled.  An<^  with  re., 
gard  to  this  fingular  mode  of  trial,  thus  adn^it^ed  io  this  one 
particular  inftance,  I  fliall  onlj^  for  the  preiem 'ob(erve|  ihat 
ms  the  procefs  by  attachmcfht  in  eeneral  appi^ars  to  be  ex- 
tremely antieht%  and  has  in  mpre  .modern  times  been  recog* 
nized,  approved^  and  confiVmed^  by  feverd  ei^prefs  zGts  pf 
parliament!',  fo  the  method  df  examining  the  deKnqueht 
himfelf  updn  oath;  with  regard  to  the  contempt  alleged^  is 
tt  leaft  ot  as  nigh  antiquity',  and  by  long  and  immemorial 
ofiige  k  IBMit  hccitnt  the  law  of  the  Jand. 


*         I' 


ft  »-       « 


'  Yorb.  »o  Heo.  VJ.  |7.ii»  £iiv»     c.  15.     2»  Aon. ft*  a. c,%$,%  $• 
TVs  t9.  *  M.  5  jBdw.  IV.  rot.  75.  cited  In 

•  Sttt.  ^  W«.^jf«  ^  i  I*.  ;i|  Cw.  ,  WU Jtnt,  aSI.  pi.  5. 
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CHAPTEll    TH5    TWENTY-FIRST. 


OP    ARRESTS. 


WE  are  now  to  confider  the  regular  and  ordtsaty  me* 
thod  of  proceeding  in  the  coaits  of  criminal  jurifdk> 
lion  ;  which  may  be  diflributed  under  twelre  general  heads, 
following  each  other  in  a  progreflire  order :  viz^  i.  Arteft  ; 
-2.  Comtnitment  and  bail ;  3.  Profecution  s  4.  Procefr; 
.5.  Arraignment,  and  it's  incidents;  6.  Pleai  and  ifltte; 
7.  Trial,  and  conviftion  ;  8.  Clergy;  y.  Judgment,  and 
it's  confequences  ;  10.  Rererfal  of  judgment  $  lu  Re* 
priev€,  or  pardon  ;  1 2.  Execution  :  all  which  will  be  dif* 
cufied  in  the  fubfequent  part  of  thia  book.   . 


.  ^ 


First  then,  of  an  arr^/l :  which  is  the  apprehending  or 
retraining  of  one's  perfon,  in  order  to  be  farthcommg  to 
anfwer  an  alleged  or  fufpe£ied  crime;  To  this  arreft  all  per- 
fons  whatfoever  are,  without  diftin£tion,  equally  liable  in  all 
criminal  cafes  :  but  no  man  is  to  be  arretted,  unlefs  charged 
with  fiich  a  crime,  as  will  at  leaft  juftify  holding  him  to 
bail,  when  taken.  And,  in  general,  an  arreft  may  be  made 
four  ways:  i*  By  warrant:  2.  By  an  officer  without  war- 
rant :  3-  By  a  private  perfon  alfo  without  warrant:  4.  By 
an  hue  and  cry. 

r  200  i      '•  A  WAUR AWT  may  be  grSinted  in  extraordinary  cafes- ^)y 

.      the  privy  council,  or  fecvttaries  of  ftate^;  4Hit  ordinarily 4>y 

jufticcs  of  the  peace.    This  they  may  do  in  any  cafes  where 

*  I  l^rtf  Rsym.  65. 

tlwy 
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they  have  a  junfdiQiion  ovar  the  offence ;  in  order  to  compel 
the  perfon  accufed  to  appear  before  them  ^  :  for  it  would  be 
abfurd  to  give  them  power  to  examine  an  offender^  unlefd 
they  had  alfo  a  power  to  compel  him  to  attend,  and  fubmit, 
to  fuch  examination. '   And  this  extends  undoubtedly  to  all 
treafonsy  feloniesi  and  breaches  of  the  peace ;   and  alfo  to 
all  fuch  offences  as  they  have  power  to  punifli  by  ftatute.  * 
Sir  Edward  Coke  indeed  ^  hath  laid  it  down  that  a  juftice  of     , 
the  peace  cannot  ifTue  a  warrant  to  apprehend  a  felon  upon 
'  bare  fufpicion  ;   no,  not  even  till  an  indictment  be  a£lually 
found:  and  the  contrary  pra£lice  is  by  others^  held  to^bc 
grounded  rather  upon  connivailce,  than  the  exprefiTr^ejerf 
law ;  though  now  by  long  cuftom  eftablifted.     A  dodriney 
whish  wttold  in  mod  cafes  give  a  loofe  to  felons  to  cfcape 
withoiiit  puttifhrneot ;  and  therefore  Gr  Matthew  Hale  haih 
combated  it  with  invincible  authority,  and  ftrength  of  tea* 
fen  :  maintaining,  i.  That  a  juflice  of  peace  hath  power  to 
■  sfibe  a  wamnt  to  apprehend  a  perfon  accufed  of  felonjy 
•tlM>ugh  not  yet  indiSfed^s  and,  2.  That  he  may  alfo  iffuea 
warrant  to  apprehend  a  ytxioiti  Jufpe3ed  of  felony,  though  the 
original  fufpicion  he  not  in  himfelf,  but  in  the  party  that 
prays  his  warrant;  becaufe  he  is  a  competent  judge  of  the 
probability  offered  to  him  of  fuch  fufpicion«    But  in  both 
-cafes  it  is  fitting  to  examine  upon  oath  the  party  requiring 
a  warrant,  as  well  to  afcertatn  that  there  is  a  felony  or  other 
crime  aAually  committed,  without  which  no  warrant  (hould 
bcgifantedi  as  alfo  to  prwe  the  caufe  and  probability  o^ 
^fufpeftipg  Ac  party,  againft  whom  the  warrant  is  prayed  ^ 
/JChts warrant  ottght tq  be  under  the  hand*  and  feal  of  the 
juftici^^  ihould  fet.  forth  the  tin)e  and  place  of  making,  and 
•ifceicaufeiox  which  it  is  made,  and  fliould  b^  directed  to  the 
conftable,  or  other  peace  officer,  (or,  it  may  be,  to  any  private  f  29 1   1 
perfon  by  name  e,)  requiring  him  to  bring  the  party  either 
,  ^enwdlly  befor^e-.^ry  juftice  of  th<  peace  for  th^  county,  or 
jpo)^  Ih«C(m^  :this  juft ici.  who-  granted  it  ^  die  warrant  in  the 

'  b  a  Hi*k.  i»  d.  84.  «  »  HaJ  t>.  C.  108. 

«4lnft.  176.  '  /^.  110. 

«  %  Hawk.  P.  G.  84.  t  Salk  176. 

Z  4  latter 
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.  latter  cafe  being  called  % /pedal  warr^t\    A  gmm^f/'^Vr' 
rant  to  apprehend  all  p^rfons  fufpededj  without  PWiIng  Qf 
particularl;  dercribing  SMiy  perfon  in  i^ecia)^  U  iUegaJ  and 
void  for  it's  uncertainty '  f  for  it  i»  the  duty  of  th<s  nNigt* 
ftrate,  and  ought  nQt  to  be  left  ^o  the  •fficer,  to  judge  of  tbe 
ground  of  fufpicion.     And  a  warrant  to  ^prebcDd  41  pCf** 
fonsj  guilty  of  a  crime  therein  fpecified,  is  oo  legal  watraat: 
for  the  pointy  upon  which  it's  authority  reftsy  is,  a  hfk  to 
be  decided  on  a  fubfequent  trial ;  namely,  whether  the  per- 
fon apprehended  thereupon  be  really  guilty  or  iiot«    It  is 
therefore  in  fa£t  no  warrant  at  all  i.  for  it  will  not  jaftify 
the  officer  who  a  As  under  it  K$   whereas  a  warc^Xit^  pro- 
perly penned,  (even  though  the  magiftrate  who  ifliigs  '^  fl^Quld 
exceed  his  jurifdidion^}  will^  by  ftatute  24  Geo^IL  ,c- 44* 
at  all  events  indemnify  the  ofElcer,  who  exe^uti^a  tl^  ftme 
minifterially.      And,  when  a  warrant  is  Keq^Mr<4.4>f  the 
officer,  he  is  bound  to  execute  it,  fo  far  ^  Jiie.  jmfdiQ^gBOk 
of  the  magiftrate  and  himfelf  extends.    A  wari;a][|t  £rgca.,t|ie 
chief,  or  other>  juftice  of  the  court  of  kipg'^  ben^  ^M^V^ 
all  over  the  kingdom :  and  is  teft^d^  or  iaUd,  ^mk^4  Opt 
Oxfordjbirey  Berh^  or  other  particular  county*-.  -  -fiii$  «^ 
warrant  of  a  juftice  of  the  peace  io.one  couDtj^  jw.IT^PiIb- 
(hire,  maft  be  backed,  that  isj  figned  by  a  juCUoe-'of:  ^ 
peace  in  another,  as  Middlefex^  tx^forc.  k  can  be  c^seiQMvd 
there.    Formerly,  regularly  fpcaking,  there  ougl^r;to  We 
'-  ^^^  ^  been  a  frefli  warrant  in  every  freftcoway^^Hltt^pfg^Mbe 

■  s  Hnrk.  Fi  C.  85.  fctSn,  and  vttder-efety  idfAiot(lnitioo» 

i  1  H4U  p.  C.  5lo«  %  Htwk.  P.  C.     escapt  tbtiosr  lift-yaie«sr^Ma|lBie, 

k  A  pra€^Sce  hid  obtained  in  die  Te-      warrant  being  ilTued  ta  ^ppr^^.^lit 
-^    «fioe  aver 'finoe  the  reflomtion,     anthoftV  |»riiiten,  m^  pvUiitieff  of  a 


gf0ttn<k4oo  ibraodanfea  iirlba sasinr  ciMAa  feaOtaC qsU;  Wtt4aH^ fa* 

icgulatiog  the  prefs,  of  ifliung  gmrrW  difpated  |  aad  the  vacant  was  adjured 

warrants  to  take  up  (wtthovt  naming  by  the  wfcole  court  p£  ^ifitfa  hnif h  t» 

«iy  p«f<m  in  particnlaf)  tlie«it1th0n»  be  void,  in  tht  Cafe  oTIbfooey  v.  t«cack 


w       ^ 


9maBO,asdpiiWiAtti«fMiflMmi.  rf^$0ja,Jf/*^JKJr.    Afivwld^, 

or  ^i<ioiia  libfli,  as  were  partif ahr^  .  Ib^  iflM9if<HM«vMt!itanM«a» 

\|)ecified  in'  the  wanaot.    When  thofe  declared  illagal  hf  a  voCie  of  the  hooft 

ad»  expiied  in  16949  the  fame  pnlUce  of  CoouBOBai  ^  (Gai%  Jsw%  Ss  Apr* 

wai  inadmteatlj  cOntiBQcd^  in  fvery  17^                       •      .-  . .    c? 


dF  tocldfig  wairantB  bad  iohg  prevailed  vkhout  lav,  and  was 
atkftftfithofifed  by  (tatutet  23  Geo.  IL  c.  26.  and  24  Geo.  IL 
«;  '55f*  And  now,  hj  (tatute  13  Geo.  III.  c.  31.  jiny  iirar- 
niM  foil  zppxAtnimg  an.Engliih  ofiender^  V9ho  may  have 
tfcaped  into  Scotland,  and  vice  verfa^  may  be  endorfed  and 
ei!eo«ted  by  the  local  xnagiftrates,  and  the  ofiender  conveyed 
kaek  to  tksrt  part  of  the  united  kingdoms^  in  whkb  Aich 
Ckflbnee^wtts  committed. 

2*  Arrssts'  by  cfficers^  nvithout  warranty  may  be  eXjCQUto^, 

I.  8y  ajuftice  of  the  peace ;  who  may  himfelf  appreiieodt 

Oficaufe'to'fae  apprehended,  byword  only,  any  perfon  com- 

'  mitting  a  fielony  or  breach  of  the  peace  in.  his  prefdpce  '• 

'  a*  The  iheriff,  iind  3.  The  coroner,  may  apprehend  any,  felon 

tMdiM  the  c^ttnty  without  warrant.      4.  The   conilable, 

4f  ^hofe  o&ce  we  formerly  fpoke°*,  hath  great  origiQal  ;aid 

'HiheTent  authority  with  regard  to  arreflis.    He  may,  witlio^t 

-  rnmvtitimtlt  any  one  for  a  breach  of  the  peace,  comni.ijt^^d 
"^Ift  Mr  fieWj  ini,  carry  him  before  a  juftice  of  the  peace^, 

Mnd^  m-cafe  of  felony  aBually  committed,  or  a  d^n^erpya 

jivotm^ing  whereby  felony  is  like  to  enfue,  he  may  upon 

fn^aUe  ilifpfcibn  atreft  the  felon  ;  and  for  that  purpofe  is 

'  attthbTxfedi(a&^pon  a  juftice's  warrant)  to  break  open  dpors, 

•^Cnd^even  to  kill  the  felon  if  he  cannot  otherwife  be  taken  \ 

-md,  if' he  brhisaffiftantsbe  killed  in  attempting  fuch  ar« 

-  f^s;  it  is  itntrdei  iff  all  concerned  ".     5.  Watchmen,  either 
i^9^  apppinted^by  <ti|ie  ftatute  of  Winchefter,  ijfdi^.L 

\fi>.4ii.t»kfep^mitokand  waid  in  all  towhs  from  fahfetting  to 
^  ftn^fitlg,  or  fiid)  as'axt  mere  alliftants  to  the  coofUtde,  may 
^I^Srttitf  ^^7  arrift  all  offenders^  and  particularly  night* 
«  jr^]J|um»  aniflomwMtthirm  to  caftody  till  the  morning  '•      ^ 


K-i^XH 


3.  Alrt.jprivate,  p^r^h  (and  a  fortiori  a  peacQ  officer)  that  -         - 

H?fi;P^^^^lWD\9DJhfe^  [   ^^  ^ 

c  ao:«nPcAl«lto^iiloi^^^on  pain  offtie  and  itnprtfonment,  IF  he 

-v,/'  ».i  tf^flft  «^is«:-^^"    '-^^      '      «  »  Hal.  P.  C.  3i-^^ '''''  \,  [ 
•SteVoLI.  p^.  355.  ^    'bUid.i%. 

^v  •  eftapes 
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efeapes  through  the  negligence  of  the  ftanders^^by  ^  And 
they  may  joftify  breaking  open  doors  «upon  following  lodi 
felon  ;  and  if  they  kill  him^  provided  he  cannot  be  otherwife 
jtakcn^  it  is  juftifiaWe ;  though  if  ihey  are  hiikd  in  endeavour. 
ing  to  make  fuch  arreft»  it  is  murder  ^.  Upon  probable 
iiifpicion  aUb  a  private  perfon  may  arr.dl  the>i(lrn^  or;  olhe9 
pecfen  fo  fulpeaed '  ( i ).  But  h^  o^linot  ^  jufti^  Inri&irig 
open  doors  to  do  it  5  an4  ify^itjl^ir ^jw^y  kill  ck^-odwif^ythe 
atteinpt>  it  is  maniIaughtefr«Qd  ^o  more '.  It  is  oo^^Borr^ 
becaufe  thercj^.^ii  «ialici^s  dofi^  tQ  kiU ; .  bfatf ^  straoloUaitt 
to  fo  much,  boctufe  it  wnuldi  be  tof  moft  piimiobuB  confer 
qucDce,  i^lindii^r  pretence  of  fufpe£liQ(g4e]ony>:  any.  pfinaie 
yerfon  OuigblObiA^l^op^  aho^ifet  or  kill  anether  MtmAiM^ 
Uea)iii^fucb^arreft.upOQ  (kfpicioii  is  barely -^^fvuV/^^byiihc 
M^,.an4.  jaot^yVm^,  af  in  the  cafe  of  thofe  wbo"  are  pureftol 
.irliBa  %i<Qlony  ie  committed*   .  . 

4gfllHER£  IS  yet  airather  fpectea  of  arrcft^  wharcin  faoftb 
4>ffieeMdnd  private  men  are  concerned^  and  that  is  upon  an 
hit  ahd"i:ff  Valfed  upon  a  felony  committed.  An  Jme  [&ttm 
huer.  tb  (bout)  and  crf^  butebitn  et  ckman^  is  the  old  coa^ 


t  i  Hawk.  P.  C.  74- 
1  %  Hal.  P.  C.  77. 


'  Stat.  30  (jCO.  it.  c.  S4. 
•  %  Hall  P.  C.  Ssy  S3. 


( I )  Wbeie  a  fek>Qy  bai  been  a6tually  comnuttM,  a  pdvste  per* 
{on  adnig  with  a  good  iatenUoo,  and  upon  fuch  infpiix)»tM^^| 

'  »mou»ts  lo  a  re^onahlc  and  probable  ground  of  fuipiclon^  is  jui^ified 
an  apprehending  without  a  warrant  the  fufpedled  pcrfon  i^  prdjjj  ,lo 
carry  hitn  before  a  magiftrate.  Cald.  291  ►  But' where  a  private 
perfon  had  delivered  another  into  the  cuftody  of  a'  conftable,  upon 
9L  fufpicion,  which  appeared  afterwards  to  be  unfounded,  it  was 
held  that  the  pcrfon  fo  arretted  migl/t  mam  tain  an  aftion  of  tref- 
pafs  for  an  affouh  and  falfc  impnloTTrmcnt  againft  fiich  private 
pcrfon,  although  a  felony  liad  bcciiaftually  conamitfcd.  6  ^.  R. 
♦tic.  But  a  peace-officer  upon  a  reafonable  charge  of  felony, 
may  juftify  an  arrefl  without  a  warrant,  tihhough  no  felony  has  been 
committed.     Samuel  v.  Payne,  Doug.  345.     When  doors  may  be 

.broken  open.     Sec  Fofler,  136  &  319- 

1 1  mon 


tMti'Uw  ftoccktf  purfBiRg,  whb!hom  znA  ifMt.rolot^  ^    ^ 
kUmSf  and  fucb  as  have  doingetoaOy  voondednnodicv^   It 
isaifo  mentioned  bj  ftatufe  Weftin.  i.  3  Edw.  I.  c.  9.  and 
4  £dw  r.  de  ^cio  cdronatoris*     But  the  principal  ftatute; 
relative  to  this  matter,  is  that  of  Winchcfter,  13  £dw«L 
e.  r»  &  4,  wliich  direds,  that  from  thenceforth  every  coun- 
try flnU  be  fo  well  kept,  that  immediately  upon  robberies 
and  fetonies  oommitted^  fftsA  ftdt  Ihall  be  made  from  town 
to  town,  and  firom  ooMtity  to-eottfiiy ;  and  that  hue. and  cry 
iball  be  nufed  upon  the  fdoot>  and  th#y  fbat  keep  the  town 
(haU  foUov  witb  hue  and  cry,  with  all  the  town  and  the 
tofwna  npar  y  and  fe  hue  and  cry  IllaR  be  aitite  Ami  town  ta  [  294  3 
eowd >  until  they  be  taken  and  delivetad  to  the  Ibttaft    And^ 
that  fueh  hue  and  cry  may  mote  efiednally  be  ma^  the 
hcmdr^d  is  bound  by  the  fame  *  ftatute,  -c.  3..  to  miWer.  tm 
all  robberies  therein  committed,  tifhlefs  they^tlbe  tb^-feloli*; 
which  is  the  foundation  of  an  a£lion  againft  the  bundNd  % 
*iiudafe  4x£4iay  lais  by  robbery..  By  ftatute  ^^  £liz«  «•  l}^  no 
dmerand  <cryak  fiifficient,  unlefe  asade  with  both  horfemco 
ttndi  foaMnedl    And  by  ftatute  8  Geo.  II.  c.  16.  the  conijlabk: 
ca^likjBj  pffioeti  ^nfing  or  negle^ng  to  make  hue  and  c|:y» 
forfeits  5  /  .*  and  xhe  whole  vill  or  diftrid  is  ftill  in  ilrl£tnefs 
liable  to  bQS^Qierced,  according  to  the  law  of  Alfred>.  if  any 
felony  be  committed  therein  and  the  felon  efcapes.     An  in- 
ftitution,  which  hath  long  prevailed  in  many  of  the  eaftem 
countries,  and  hath  in  part  been  introdaced  even  into  the 
'Mogul  empire^  about  the  begihning  of  the  kft century; 
'whidr  is  faid  to  have  cffeftually  delivered  that  vaft  tenitory 
from  the  plague  of  robbers,  by  making  in  fome  places  the 
villages,  In  others  the  officers  of  jufticc,  refjponnble  for  all 
the  robberies  committed  within  Uieir  refpe£live  diftrifts^* 
Hue  and  cry  *  may  bcraifed  either  by  prccegt  of  a  juftice  9f 
the  peace,  or  by  a  peace-officer,  or  by  any  pfivate  man  that 
knaw9  of  a  felony.    The  party  raifiog  it  mud  acquaint  the 

*  Braxton.  /.-  3.  tr  a.  (\  i.  ^.  !•  '^  Mod.Un.  Hift.  ti.  383.  vii.  I5«. 

MIrr.  c.  2.  ^.  6.  ■  »  Hal  P.  C  ioo«-io^. 
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know^  of  Ibe  felmy^  and  -die  perfot»  ^  the  felon  1  ini 
Aereupott  the  eoaftable  it  to  fearch  has  own  tiiwi>|  tad  fajftf 
aB  tke  neighbouring  yilhf  and  make  porfuit  with  botie  an^ 
foot^  and  in  the  pfofecotion  of  ftidi  hne  and  cry  the^eon- 
ftaUe  and  his  attendants  hanre  the  fitme  powers,  prote^bioff; 
and  4ndeinftificatioii9  as  if  *aftkig  under  the  warraiit''of  a 
joftke  of  the  peace^  Btit  if  a  man  wantordy.  or  maUdotifty 
vaifes  an  hue  and  eif,- wtthottt'eadfe,  he  ihdl  be  fetretet^r 
plUlUhed«•adiAllrb•roflt|eptfcUcpeace^  .    m^ 


'  I«  otdet  to  ^neourage  faithei^  the  appidiendli^  of  ijertain 
felons,  %tm»&B  ftbd  imnnmities  are  heffowed  on  fiibh^i^  bring 
them^to  juftice,  by  duxca  ads.cof  padiamfat^  Thr  ftatnte 
[295  34  ^5  W.  &  M.  c.i8.  enaOa,  that  fneh^fe'fpprbheftd  ifKijgti^ 
twraymany  and  profecute  him  to^^convidlonj  fh;dl  i:eceiye  a 
rev^dM  of  40/.  from  the  public  ;  to  l>e  paid  to  them  (or,  if 
killed  iiv  the  endeavour  to  take  him,  their  executors)  by  the 
fiieriff  of  the  county ;  faefides  the  horfe,  furniture,  arms, 
money,  and  other  goods  taken  upon  the  perfon  of  fuch  rob* 
ber ;  ^ith  a  rcfervation  of  the  right  of  any  perfon  from 
whom  the  fame  may  haye  been  ftolen :  to  which  the  ftatute 
8Gco.IL  c.  1 6.  fuperadds  lo/.  to  be  paid  by  the  hundred 
indemnified  by  fuch  taking.  By  ftatutes  6&  7  W.  Ill  c.  17* 
and  1 5  Geo.  IL  c.  28.  perfous  apprehending  and  confiding 
any  offender  againft  tliofe  ftatutes,  refpeding  the  coinage^ 
fliadl  (in  cafe  the  offence  be  treafon  or  felony)  receive  a  re- 
•ward  of  forty  pounds ;  or  ten  pounds,  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  ftatute  10  &  1 1  W.  HI. 
c.  23.  any  perfon  apprehending  and  profecuting  to  convic- 
tion a  ifelon  guilty  of  burglary,  houfebreaking,  horfefteaU 
ing>  or  private  larciny  to  the  value  of  5  /•  from  any  fliop, 
warehoufe,  coach-houfe,  or  ftable,  Ihall  be  excufed  from  all 
parifii  offices.  And  by  ftatute  5  Ann.  c.  3 1.  any  perfon  fo 
apprehending  and  profecuiang  a  burglar,  or  felonious  houfe. 
breaker,  (or,  if  killed  in  the  attempt,  his  executorsjt)  ihall  be 

7  1  Hawk.  P.  0,75. 
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€t^t\td  to  a  rewaid  of.  40  /%    Bj  (Utitf e  tf  G<o,  I«  c.  1^  per- 
£bn$"^fcovcring,  appvebesiduigi  and  proiccuting  to  convk« 
tiona  zxij  perfon  UduQg  rftiKacd  (qx.  hdpipg  others  to  their 
Ctolen  good«9  (b^^ll  be  en|itll|ed  to  foity  poundg.    By  ftatute 
14  Geo.  II,  c«  6.  explaioed  bj  15  Geo>  II.  c.  34.  any  per* 
fon  ayprehrndu^aod  pf ofei^uting  10  coovidlion  fuch  as  ftea^ 
or  kill  with  intent  to  fti^al^  apy  iPieei^  or  other  cattkijpeciied 
10  the  latter  of  the  hid  s^SUt  9^  for  every  fnch  convidioa 
receive  a  rewardof  ten  poonda.  Laftly>  J>y  ftatute  16  Geo.  IL 
c.  15.  and  S  Gea  UL  o.  15.  peifcng  difcoveriag^  appro* 
hendingy  and  conviAing  felons  and  others  being  found  at 
largie  diiriiq;  the  term  for  ^bidubey  aae  ordered  to  be  tranf- 
portedji  (ball  receive  a  Toward  of  twenty  poiioda. 

'  ""Thi  tesntet  4  ft  5  W*  Hr  M.  e.  8*  burting  the  dkeriA)  are  extended  to  (be 

a  ar  7  W.UI.  c«  i^tmi  5  A«i«  t  ji^  conatf  palidtte  of  Darbui^  by  tofi. 

(together  with  3  Geo.  I.  c.  15.  §.  4.  14  Geo,  III*  c*  46. 

irhich  diredi  the '  oKthod  of  re-in- 
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i^ii  ::• « 


COMMITMENT  AND.  BAIL. 


J^T  7H£N  a  delinquent  is  arreftcd  «by  aiif  a£  the  meaos 

VV    neDticmcd  in  die  preceding  chapter,  he  ought  regq- 

lyrlj  to  be  cankd  be£ore  a  juftice  of  the  peace :  and  how  ht 

l«  tlieit  to  be  treated,  I  fliatt  nest  (hew,  under  die  feooad 

}i«iid|  of  fmnmtment  and  ^«j/, 

• 

Th^  juftiee,  before  whom  fufii  prifoner  is  brought,  is 
bonnd  immediately  to  examine  the  circumftances  of  the 
crime  alleged  :  and  to  this  end  by  ftatute  2  &  3  Ph.  &  M* 
c.  ro.  he  is  to  take  in  writing  the  examination  of  fuch  pri- 
foner, and  the  information  of  thofe  who  bring  him :  which, 
Mr.Lambard  obfcrvcs.%  was  the  firft  warrant  given  for  the 
examination  of  a  felon  in  the  Engliih  law.  For,  at  the  com- 
mon law,  nemo  tenebatur  prodere feipfum  :  and  his  fault  was 
not  to  be  wrung  out  of  himfelf,  but  rather  to  be  difcovered 
by  other  means,  and  other  men.  If  upon  this  inquiry  it 
manifcfl:ly'a4)pears,  cither  that  no  fuch  crime  was  committed* 
or  that  the  ftifpicion  entertained  of  the  prifoner  was  wholly 
groundlefs,  in  fuch  caTes  only  it  is  lawful  totally  to  difcharge 
liiijfii**  Othcrwife  he  mull  either  be  committed  to  prifon,  or 
^^^'b^I?  ^^^^  ^h  P^t  in  fecurities' for  his  appearance,  to 
'an Rver?hfe charge  againft  him.  TTiiilcommitment  therefore 
^tng^VvXf  ftir  fafe  cuftody,  whe*r^vcr.l)ail  will  anfwer  the 
Hmc  iifflrntibh,^Vt  ought  to  be  taken;  as  in  moft  of  the  in» 
'RVjoJ^crfmy^f^^af  in  felonies,  and  otHer  dflfenccs  of  a  capt- 

•  fioAiMftlb.  i.  C.7.    See  Pig:  jsj.  ••  -  .  ' 
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tal  naturei  no  bail  can  be  a  fecurity  equivaleat  to  the  aflual 
cuftody  of  the  perfon.  For  what  is  there  that  a  man  maj 
not  be  induced  to  forfeit,  to  fave  his  own  life  ?  and  what  fil^ 
tisfa£tion  or  iiidemnity  is  it  to  the  publici  to  feize  the  effie^ 
of  them  who  haye  bailed  a  murderer,  if  the  murderer  himfclf 
be  fufFered  to  efcape  with  impunity  ?  Upon  a  principle  fifniiar 
to  which,  the  Athenian  m^giflrates,  when  they  tooka  foliMI 
oath,  never  to  keep  a  citizen  in  bonds  that  could  gjtve 
three  iureties  of  the  fame  quality  with  himfelf,  did  it  wUk 
an  exception  to  fuch  as  had  embezzled  the  public  money^  Of 
been  guilty  of  trcafonable  prad^ices  ^.  What  the  nature  oC 
bail  is,  hath  been  fliewn  in  the  preceding  book ')  v'^  A  ft&- 
livcry  ox  bailment,  of  a  perfon  to  ^is  fureties,  upoil^tiieir 
jiving  (together  with  himfeif)  fuflScient  fecurity  for  faid^lst^ 
p^arance :  be.  beipg  fuppofed  to  Gootinus  in  theit  frktfdty 
j:u{lody,  inilead  of  going  to  gaol*  in  civil- cafev^  tag, Ibitve 
feen  that  every  defendant  is  bailable ;  but  in  criminal  matters 
it  isotherwife.  Let  us  therefore  inqaire,  in  tifh^r(aiM  the 
party  accufed  ought,  pr  ou^ht  not,  to  be  admitted  to  baiU  "  '^ 

'•  Anp,  firft,  to  refufe  or  delay  to  bail  any  perfon  bailable^ 
is  an  offence  againft  the  liberty  of  the  fubje£l,  in  any  magif. 
tratc  by  the  common  law  «*,  as  well  as  by  theftatute  Wcftm.  r# 
3  £dw.  L  c.  15.  ^nd  the  habeas  corpus  a£l,  31  Car.  IL 
c,  2.  And,  left  the  intention  of  the  law  (hould  be  fruftrated 
by  the  juftices  requiring  bail  to  a  greater  amount  than  the 
nature  of  the  cafe  demands,  it  is  exprefsly  declared  by  (l^tute 
I  W.  &  M.  ft.  2.  c.  I,  that  exceflive  bail  ought  not  to  be 
required ;  though  what  bail  ftiall  be  called  exceflive^.  muft  he 
left  to  the  courtSj  on  con(idering  the  circumftances  of  the 
(:afe,  to  determine.  And,  on  the  other  hand^  /i£  the  ma^if« 
trate  take^  infuf^cieat  bail,  he  is  liable  to  be  fi^edj^  if,  tli9 
criminal  doth  not  appear  ^  Bail  may  be  tak^^  ^^fr  ia 
court,^^  or  in,  fome  particular  cafes  by  the  ftieriff,  ftMinfr^  or 
other  magiflrate  ;  but  moft  ufually  by  Hit  joftiqf;^  of  t&c 
peace.     Regularly,  14  all  oftences  either  »nii|(l^ecomniqii 

^  Pott.  Antlq.  b.  x.  c.  iS«  ^  a  HmvIu  P.C,  ^ 

f  $c%  Vol.  HI,  paf.  %^q.  «  /M^f^. 

lair 


sgS  Public  Book  IV. 

Uw  or  z€t  of  parliament,  that  are  below  frTnnyj^  the  qjcndfr 
oaght  to  be  admitted  to  bail,  ontefs  it  be  pndiibited  by 
i^eciaf  a£t  of  parliament  ^     In  order  therefore 
cxfelf  to  afcertain  what  offences  are  bailable. 

Let  u8  next  fee,  who  may  not  be  admitted  to  bail»  or« 
triuit  offencea  are  not  bailable.   And  here  I  ihall  not  confider 
Mj  one  of  thofe  cafes  in  which  bail  is  oufted  by  ftatut^ 
from  prifoners  eetroiBed  of  particular  offences :  for  then  fncb 
hnfNrifonment  without  bail  is  part  of  their  fentence  and  pa« 
siihment.    Bnt,  where  the  imprifoninent  is  only  for  fafc 
Cttftody  befirt  the'convi^ion,  and  not  for  punifliment  /j/2^« 
H»0rds^  in  fuch  cafes  bail  is  oufted  or  taken  away,  wherever 
the  oQenoe  is  of  a  very  enormous  nature :  for  then  the  pub- 
lic IS  entitled  to  demand  nothing  le(s  than  the  higheft  fecu* 
»ky  that  can  be  given,  vi%.  the  body  of  the  accufed  ^  in  or« 
der  to  infure  that  juftice  (hall  be  done  upon  him,  if  guilty^ 
Such  perfons  therefore,  as  the  author  of  the  mirror  obferves^^ 
have  no  other  furettes  but  the  four  walls  of  the  prifon»  By 
the  antient  common  law,  before  ^  andfince'  the  conqueft^ 
all  felonies  were  bailable,   till  murder  was  excepted  by  fta»- 
tute  :   fo  that  perfons  might  be  admitted  to  bail  before  coiv 
virion  almoft  in  every  cafe.      But  the  ftatute  Weftm*  i» 
3  £dw.  I*  c.  15.  takes  away  the  power  of  bailing  ia  treafon, 
and  in  divers  inftances  of  felony.    The  (latutes  23  Hen.  VL 
c.  9.  and  I  &  2  Ph.  &  Mar.  c.  13.  give  farther  regulations 
in  this  matter  ;  and  upon  the  whole  we  may  coUe£l  \  ths^ 
no  juftice  of  the  peace  can  bail,   i.  Upon  an  accu/ation  of 
trea£on:    nor,    2.  Of  murder:    nor,   3.  In  cafe  of  man-v 
JUughter,  if  the  prifoner  be  clearly  the  flayer,  and  not  barelj(: 
fufpefied  to  be  fo ;  or  if  any  indiflment  be  found  againft 
iiim :   nor,  4.  Such  as,  being  committed  for  felony,  have 
broken  prifon ;  becaufe  it  not  only  carries  a  prefumption  o(- 
guilt,  but  is  alfo  fuperadding  one  felony  to  another :  5.  Per- 

:.  f  »  Hil.  P.  C,*l»7-  ^tttfttn  ptr  fl4ffm  dmitii^  ftrmtttfmm 

.ft  c.  t.  §•  A4-  inplacito  de  bomiadh,  whi  td  tijrrt 


»  ilnft.iS^.  alimrfiatuti/m  ^,  (Glaaw.  iL  14*  c.  i.}. 

1  Jn  oantbus  flaeifu  de  felcnia  filet  ^  %  loft.  iZ$i     %  Hal.  P»  C»  ia9* 

14  fons 


.di.  sa.  '  W  R  ♦  n  i  s.  est 

AJn»-<MrtlA^*tt4i  4.  S<Mfh  atflmvc  «hj««eiilie  realm*:  7.  Ap* 
yv^ven,'  •f  wtibitt  we  ilull  fpealt  in  a  rubfeqttcnt  cfaaptev^  1  Jf9  ) 

md  petfiMis  hj  them  acoifcd :   9.  Pcrfons  u^n  with  tht 
mainour^  or  in  the  h&  of  felony :  9.  Perfoos  charged  with 

•  •        •  • 

arfon:  i  p.  Excommunicated  perfons,  taken  by  writ  de  eM" 
eomrnurncaio  capiendo  :  M  wliic'h  are  clearly  not  admiffibSe  td 
ball  by  t!ic  juftices.  Others  are  of  a  dubious  nature,  as, 
II  .Tbicvcs  openly  defamed  and  known :  %  a.  !?crfons  charged 
witfh  other  felonies,  or  manifeft  and  enormous  offences,  nor 
being  of  good  fame  ;  and,  13.  Acceffories  to  felony,  that 
labour  under  the  fame  want  of  reputation.  Thcfc  feenrtd 
he  in  the  difcretlon  of  the  juftices,  whether  bailable  oir  noti 
The  laflf  clafs  are  fuch  as  fnujt  be  bailed  upon  offering  fuffi- 
cient  furety ;  as,  14.  Perfons  of  good  fame,  charged  with  a* 
bare fufpicion  of  manflaughter,  or  other  inferior  homicider 
15.  Such  perfon«,  being  charged  with  petit  larciny,  or  any 
fdony  not  before  fpecified  :  or,  16.  'With  being  acceflbry  to 
mny  felony.  Xiaftly,  it  is  agreed  that  the  court '  of  king's' 
bench  (or  any  judge"  thereof  in  time  of  vacation)  may 
ba*a  for  any  crime  whatfocvcr,  be  it  trcafon  ",  murder  %  or 
any  odier  ofencc,  according  to  the  circumftante  of  the  cafe. 
And  herein  the  wifdom  of  the  law  is  very  manifeft.  To 
allow  bail  to  be  taken  commonly  for  fucTi  enormous  crime«^  ' 
would  greatly  tend  to  elude  the  pubHc  jufKce  :  and  yet  there 
are  cafes,  though  they  rarely  happen,  in  which  it  would  be 
hard  and  unjuft  to  confine  a  man  in  prifon,  though  accufed 
even  of  the  greateft  offence.  The  law  has  tborefoce  provided 
one  court,  and  only  one,  which  has  a  difcretionary  power  of 
balling  in  any  cafe  :  except  only,  even  to  this  high  jurifdtc- 
tion,  and  of  courfe  to  all  inferior  ones,  fuch  perfons  as  are 

>  %  Inft.  189.    Latch*  12.   Vaugh.  toy    of    the   qaeen't    priry   coancil. 

157.     Comb.  jxi.  »9S.     X  Comyns  (i  Anderf.  2^^.) 

IXg.  495*  ^  In  omnibui  pUuitit  it  ftlvnia  fula  ac^ 

»  Skin-  6a?*  Salk*  X05.  Stia.  91 1.  tujatut  ptr pltfrki  d'amtti^  fvaaerfuam  in 

t  Corny nt  Dig.  4.97*  flacito de  hcmiclS^*   (Glan.  /.  14.  e.  i.) 

*  In  the  reign  of  queen  Elicabeth  it  StUndum  tamtn  fuodf  in  bee  pladto^  nen 

mtheufilmmotts  opinion  of  the  jo(J  get,  Jolet  accupttut  f>tr  p/igm  ditmtti,  trifi  ex 

that  no  court  couM  bwl  upon  a  commit-  regiae  fottfiatU  henefoie*   {Uid,  t.  3.) 
t,  ftn  a  charge  of  bifb  trtafon  by 
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€Oiiiiiiitted  by  eidier  houfe  of  parliament,  fo  long'as  the  tct^ 

I  3P^  1  ^^^  ^^  y  o'  ^^^  ^  3^  committed  for  omtempta  by  any  of 
the  king's  fuperior  courts  of  juftice  ^ 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the 
party  cannot  find  bail,  he  is  to  be  committed  co  the  county 
gaol  by  the  mittimus  of  the  juftice,  or  warrant  under  his  hand 
and  feal,  containing  the  caufe  of  his  commitment ;  there  to 
abide  till  delivered  by  due  courfe  of  law  *•     But  this  iropri- 
fonment,  as  has  been  faid,  is  only  for  fafe  cuftody,  and 
not  for  punifhment :  thereforci  in  this  dubious  interval  be- 
tween the  commitment  and  trial,  a  prifoner  ought  to  be  ufed 
with  the  utmoft  humanity ;  and  neither  be  loaded  with  n6^<% 
l^{&  fetters,  or  fubjedied  to  other  hardfhij^s  than  fucb  as  f  e 
abiblutcly  requifite  for  the  purpofe  of  confinement  on^ly  ; 
tl^ough,  what  axe  fo  requifite,  mud  too  often  be  left  to  ^e . 
difcretion  of  the  gaolers;  who  arc  frequently  a  mercilefs  race, 
of  men,  and^  by  being  converfant  in  fcenes  of  mifery,  fteeled 
againft  any  tender  fenfation.    Yet  the  law  (as  formerly  held) 
would  not  juftify  them  in  fettering  a  prifoner,  unlefs  where 
he  was  unruly,  or  had  attempted  to  efcape ' :  this  being  the 
humane  language  of  our  antient  lawgivers  %  <<  cuftodes poenam 
^^fihi  commtjforum  non  augeant^  nee  eos  torqueant ;  fed  omtn 
**faevitia  retnota^  pietateque  adhibita^  judicia  deUte  exequan^_ 

*  Staandf.  P.  C.  73.  h,  ^  1  Inft.  381.    3  Tnft.  34. 

'    «  a  Hit  P.C.  na.  •  FIct  /.  a.  c.  «6. 
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CHAPTER    THE    T  W  EN  T  Y- T  H  I  R  Dj 
OF     THE     SEVERAL     MODES     OF 

PROSECUTION. 


TIA  E  next  fiep  towards  the  puniihment  of  ofitnders  ii 
their  profecution,  or  the  manner  of  their  formal  ac^ 
cufation.  And  this  is  either  upon  a  previous  finding  of  die 
fa£l  by  an  inquefl  or  grand  jury ;  or  without  fuch  previous 
finding.     The  former  way  is  either  by  prefentment,  or  iri» 

I.  A  PRESENTMENT,  generally  taken 9  Is  a  very  compre- 
henfive  term  ;  including  not  only  prefentmcnts  properly  fo 
called,  but  alfo  inquifitions  of  office,  and  indiflments  by  a 
grand  jury.  A  prefentment,  properly  fpeaking,  is  the  notice 
taken  by  a  grand  jury  of  any  oflence  from  their  own  know- 
ledge or  obferration  *)  without  any  bill  of  indi£tment  laid 
before  them  at  the  fuit  of  the  king.  As^  the  prefentment  of 
a  nufance^  a  libel,  and  the  like ;  upon  which  the  officer  of 
the  court  niuft  afterwards  frame  an  indi£^ment  ^j  before  the 
party  prefented  can  be  put  to  anfwer  it.  An  inquifition  of 
office  is  the  a£t  of  a  jury,  fummoned  by  the  proper  officer  to 
inquire  of  matters  relating  to  the  crown,  upon  evidence  lai4 
before  them.  Some  of  thefe  are  ifl  themfelves  convi£bions^ 
and  cannot  afterwatds  be  traverfed  or  denied  ;  and  therefore 
the  inqueft,  or  jury^  ought  to  hear  all  that  can  be  'alleged 
on  both  (ides*  Of  this  nature  are  all  inquifitions  of  fJo 
de  fe;   of  flight  in  perfons  accufed  of  felony ;  of  deodandsj 

Aa  a  and 
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and  the  like ;  and  prefentments  of  petty  offences  in  the 
iheriff's  tourn  or  court  leet,  whereupon  the  prcGding  officer 
may  fet  a  fine.  Other  inqutfitions  may  be  afterwards  tra- 
verfed  and  examined  i  as  particularly  the  coroner's  inquiC- 
C  3^^  3  tion  of  the  death  of  a  man>  when  it  finds  any  one  guilty  of 
homicide  :  for  in  fuch  cafes  the  offender  fo  prefented  muft 
be.  arraigned  iipvn  this  in^uifitien^  and  may  diljpute  the  truth 
of  it ;  which  brings  it  to  .a  kiad  of  indi6lment>  the  mod 
ufual  and  effe^ual  means  of  profecucionj  and  into  which  we 
will  therefore  inquire  a  little  more  minutely. 

II.  An  tndi£Iment^  is  a  written  accufation  of  one  or  more 
Jyerfons  of  a  crime  or  mifdemcfnor,  preferred  to,  and  pre-^ 
&nted  upon  oafth  by,  a  grand  jury.    To  this  end  the  iheriff 
erf  every  county  is  bound  to  return  to  every  feflion  of  the 
vpcace,  and  every  co^mmiflion  of  oyer  and  terminer ^  and  of  ge- 
neral gao]  delivety,  twenty  foer  good  and  lawful  men  of  the 
county,  fome  out  of  every  hundred,  to  inquire,  prefent,  do^ 
and  execute  all  thofe  things,  which  on  the  part  of  our  lord 
the  king  fiiaU  &en  and  there  be  commanded  them  K    They 
\t>ught  to  be  freeholders,  but  to  what  amount  is  uncertain  * : 
Vhich  feems  to  be  cafus  anuffus^  and  as  proper  to  be  iupplied 
t>y  the  tegiflature  as  the  qualifications  of  the  petit  jury ;  which 
vrere  'formerly  equally  vag«ie  and  uncertain,  but  arc  now 
Settled  by  feverai  adts  of  panrliament.   However,  they  are  ufu- 
tiilly  genflemeii  Of  the  beft  figure  in  the  county.  As  many  as 
appear  Upon  this  panel  die  fworn  upon  the  grand  jury,  to 
the  amount  6f  twelve  at  the  lead,  and  not  more  than  twcnty- 
fhrce ;  that  twelve  may  be  a  majority.    Which  number,  a» 
well  as  the  conftitution  itfelf,  we  find  exaAly  deferifaed,  ib 
'^rly  as  tlie  laws  tii  king  Ethelrcd  ^     *«  Exeant finhrei  duo* 
.  '<  deem  tbanif  et  praefe^r  cam  eh,  et  jurent fuper  fanBuurium 
'<  qwd  €$s  in  manus  daiur,  qiiod  nohrit  ullum  innoantem  4iet9^ 
.  •"  fav^i  MC  miiquem  n»xium  telare.^^     In  the  time  of  king 
'  Hicbard  the  firft  (according  to  Hovcden)  the  procefe  d[ 
'•  -  -  .  -    • 

«  See  App^a^i^  ^  If     .  «  Ibid,  155. 

<  a  Hal  P.  C.  154.  f  Wi  k.  LL.  Angl  Sn.  117. 

elefting 


•>», 


i-t 


«   • 


s 


Ch.  ^3.  Wrongs-  30a 

f  le£ling  the  grand  jury,  ordained  by  that  prince,  was  as  fot* 
lows  :  four  knights  were  to  be  taken  from  the  county  ait 
large,  who  chofe  two  more  put  of  every  hundred )  which 
two  aflbciated  to  themfclvcs  ten  other  principal  freemen,  and 
tho/e  twelve  were  to  anfwcr  concerning  all  particulars  re- 
lating to  their  own  diftrift.     This  number  was  probably 
found  too  large  and  inconvenient ;  but  the  traces  of  this  in-  r  ^^^  1 
ftitution  dill  remain,  in  that  fome  of  the  jury  nmft  be  Itim- 
moncd  out  of  every  hundred.   This  grand  jury  are  prevloufly 
in(lru£lcd  in  the  articles  of  their  inquiry,  by  a  charge  from 
the  judge  who  prefides  upon  the  bench.     They  then  with- 
draw, to  (it  and  receive  indidments,  which  are  preferred  to 
them  in  the  name  of  the  king,  but  at  the  fuit  of  any  private 
profecutor  ;  and  they  are  only  to  hear  evidence  on  behalf  of 
the  profecution  :  for  the  finding  of  an  indiftment  is  only  hi 
the  nature  of  an  inquiry  or  accufation,  which  is  afterwards 
to  be  tried  and  determined  j  and  the  grand  jury  arc  only  to 
inquire  upon  their  oaths,  whether  there  be  fufficient  caufe 
to  call  upon  the  party  to  anfwer  it.     A  grand  jury  however 
ought  to  be  thoroughly  perfuaded  of  the  truth  of  an  indiA- 
ment,  fo  far  as  their  evidence  goes ;  and  not  to  reft  fatisfied 
merely  with  remote  probabilities :  a  doArine,  tliat  might  be 
applied  to  very  oppreffive  purpofes  «  (i). 

The  grand  jury  arc  fwom  to  inquire,  only  for  tho  body 
of  the  county,  pro  export  comUaius  /  and  therefore  they  can- 
tioc  regularly  inquire  of  a  fa^  done  out  of  chat  county  fpr 

•Sute  Trials.  IV.  ;83. 

--■       ■■'       \       ■■■      ■■>  ■'  ■»■■        ■  — — — '    ■       ■    ■  ^^  ■■  I    ■         f    »   I  — ■^^»    II    ■  nn  ^p^^^fmm 

:  (i}r  Upon  an  iodidmeot  for  high  tre^tiba  againft  the  ?^I  yf 
Sbaftelbury  in  the  year  i68i|  the  evidence  was  given  in  public 
before  the.grand  jury  at  the  Old  Bailey;  and  the  gentlemen  of  the 
jury  exprcfling  fome  doubts  with  regard  to  the  legality  of  the  pro- 
ceedingy  lord  C.  J.  Penibertbn  and  C.  J.  North  both  declared 
that  it  had  alwa)'6  been- the  pra^Uce  to  txamlfie  the  witoeffes  pub- 
licly bcfiire  the  grand  jury,  whenever  it  had  been  t«^dfled  bf^ 
tfcofp  whp  pj-<^£c«utcd  for  the  king.  3  Hvri*  it.  Tr*  417.  But  I 
apprehend  thia  is  idbc  bit  ioftance  of  fuch  a  prociimv. 

'  Aa  3  which 
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HJii^  tbcj  are  fwom»  unlcfs  partkalarlj  enabled  by  a^  ^ 
parliaqieDt.  And  to  £0  high  a  nicety  was  this  matter  aatiQn^ 
carried,  that  where  a  man  was  wounded  in  one  c^iHf ,   ^ild 
died  in  another,  the  oflFcnder  was  at  common  law  tp^i^kt 
able  in  neither,  becaufe  no  complete  a&  ot  felony  was  don^ 
in  any  one  of  them  :  but  by  ftatute  2  &  3  £dw«.  VL  c«  14* 
be  is  now  indi£l«blc  in  the  county  where  the  party  diedi 
And,  by  Oatute  2  Geo»  IK  c.  ai»  if  the  ftroke  or  poifening 
)>e  in  £nglaif  d,  and  the  death  upon  the  fea  or  out  of  England  ; 
pr,  vk^  vtrfa  i   the  oSeudera  and  their  acceflbries  may  fac 
iodised  ii^  the  county  where  either  the  death,  poUbning,  or 
Ibroke  fliall  happen.     And  fo  in  fome  other  cafes^t   as  parti- 
lexiarly,  wbere  treafon  is  committed  out  of  the  realm,  it 
{jiay  be  inquired  of  in  any  county  within  the  realm,  aa  the 
king  ih^l  direA,  in  pprfuance  of  (lat\ite$  26  Hen.  VII|. 
c.  1.3.  33  Hen.  Vill.  c,  23.  35  Hen.  Viy.  c.  2.  and  5  &  6 
Edw.  VL  c.  ij.     And  conntcrfeicers, i^-ifliers,  or.minifliets 
r  ^^^  n  of  the  cqr^nt  coin,  together  with  ail  manner  of  felons  and 
thdr  acceffories,  may  by  ftatute  26  Hen.  Vill.  c.  <5.  (con- 
firmed and  explained  by  34  &  35  Hen.  VlII/  c.  26.    %  75, 
7$.)  be  indi&ed  and  tried  for  thofe  offences,  if  committed  in 
any  part  ^  of  Wales,  before  the  juftices  of  gaol  deiirery  oad 
of  the  peace  in  the  next  adjoining  county  of  England,  wher? 
the  king's  writ  runneth:   that  is,  at  prefent  in  the  county 
of  Her^fefd  or  Salop ;   and  not,  as  it  ihonld  feem,  in  the 
county  of  CbeQ;er  or  Monmouth :  the  one  being  a  county 
pdatioe  vbere  the  kind's  writ  did  not  run,  and  the  pthes.a 
part  of  Wales,  in  26  Hen.  VlII.  ^    Murders  alfo,  whether 
commitfeed  in  England  or  in  foreign  parts  S  may  by  ?irtne 
of  the  ftatute  33  Hen.  VIII.  c  23*  be  inquired  of  and  tried 
by  the  king's  fpeeial  commiflion  in  any  Aiire  or  plact  in  ^e 
kingdom.     By  ftatute  10  &  11  W.  III.  c.  25.  all  robberies 
and  other  capital  grimes,  committed  in  Newfoundland,  may 
)3e  inquired  of  and  tried  in  any  county  in  England*    Ofiences 
againft'the  black  adl,  9  Geo.  I.  c.  %%.  may  be  inquired  of 
and  tried  in  any  county  of  England,  at  the  optioik  of  the 

k  Stfa.  53>    %  MQi»  134.  *  Ely't  ctfe,  tt  Ibe  cdJ  b^Ie)^^  Dec 

i  SceHvdr.64  i7aa    UoacheHcaft,  Dec  1775* 

profeeutor 
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profijcutor*.     S&  felonies  in  deftroying  ttlrnpilces,  or  worin- 

upon  .  navigable  rivers,  ere^ed  by  authority  of  parliamenty 

<nay,  bjr  ilatutes  8  Geo.  II.  c.  20.  and  13^060.111.  c.  84*  • 

be  inquired  of  and  tried  in  any  adjacent  ooAnfy.    By  flatute- 

26  Geo.  11.  c.  19.  plundering  or  dealing  "from  any  vefiel  In 

diftrefs  or  wrecked,  or  breaking  any  fliip  contrary  to  12  Ann* 

ft.  2.  c*  1 8.^,  may  be  profecuted  either  in  the  county  where 

the  hGt  is  committed,  or  in  any  county  next  adjoining  \  and^. 

if  committed  in  Wales,  then  in  the  next  adjoining  Engliih. 

county ;  by  which  is  underftood  to  be  meant  foch  Englifh 

county  as,  by  the  ftatute  26  Hen.  VIII.  above- mentionedt 

had  before  a  coucairent  jurifdiflion  with  the  great  feflions' 

of  felonies  committed  in  Waks  ".    Felonies  committed  out 

q£  the  realm,  ip  burning  or  deftroying  the  king's  (hips,  ma-  [  ^05  ] 

gazines,  or  ftores,  may  by  ftatute   12  Geo.  III.  e.  24.  be 

inquired  of  and  tried  in  any  county  of  England,  or  in  the 

place  where  the  offence  is  committed.  By  ftatute  13  Geo.  III. 

c*  6p  miCdcmeihors  committed  in  India  may  be  tried  upon 

tirformation  orindiAment  in  the  court  of  king's  bench  in 

England  ;    am)  a  mode  is  marked  out  for  examining  wit- 

Bciles  by  coramiflion,  and  transmitting  their  depofitions  to 

file  court.   But,  in  general,  all  offences  muft  be  inquired  into 

as  well  as  tried  in  the  county  where  the  fa£k  is  committed. 

Yet  if  larciny  be  committed  in  one  county,  and  the  goods 

eanried  into  another,  the  offender  may  be  indided  in  either ; 

for  the  offence^  is  complete  in  both^.   Or,  he  may  be  indi£led 

in  England  for  laiciny  in  Scotland,  and  carrying  th^  goods 

with  him  into  England,  or  vice  ver/a ;  or  for  receiving  in  one 

port  of  the  united  kingdoms  gooda  that  have  been- ftolen  in 

aoiodier  ^  But  for  robbery^  burglary,  and  the  Hke,he  can  only 

be  indicted  where  the  fact  was^  a  AuaUy  committed :  for  though 

1  So  held  by  all  the  judges,  H.   1 1  moved  in  arreft  of  judgment,  that  Chef. 

Gtea  in.  to  the  cafe^f  Ri^har4  MortU  ttr  m^  AotSalop  wat  tbe  next  adjoitaing 

•pa  a  care  refened^  fnm  the  oM  liailey.  IngrUii  Mufit^A    But  ftli  tke  judges  ( in 

**  jSee  page  ^44.  Mich.  15  Ceo.  111.)  bd4  the  pxoliecvip 

^°  At    Shrewibuiy    fummer   aiTizcf,  tlon  to  be  regular. 
1774,  P^fty  and  Hoberti  were  eoDfiaed         •  v  Hal.  P.  C.  507. 
9f  pUiQjIeriiig  »  voflcl  which  was  wreck-         v  Stat«  13  Geiii  III. «» ji* 
fi  oa  tbe  coaII  of  Ani^cfey.    It  was, 

Aa4  the 
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ikt  cnivpngxwzj  mfXeefwig  of  the  g<K4s  t#  a  contintnttbn 
qf  the  original  takii^,  »nd  is  therefore  larctny  ih  the  koont 
county,  yet  it  k  not  a  robbery  er  burglary  in  that  jurifiJki'. 
tioo.  And  if  a  perfon  be  iiidid«d  in  one  county  for  httlnf 
of  goods  origiaally  taken  in  another,  and  be  thereof  coty^ 
vi£Ud  or.  (lands  mute,  he  (hall -not  be  admitted  to  his  clergy  | 
proyid^  the  original  taking  be  attended  with  fuch  drcunt* 
ftance4>  9S  wotdd  hare  onftrd  him  of  his  clergy  by  virtue  df 
any  ftalute  made  previons  to  the  year  1691^  {2). 

,\Vhew  the  grand  jury  harre  heard  the  evidence,  if  cb^y :' 
think  it  a  groundlefs  accufation,  they  uied  formerly  t^ex^^ 
4Qirfe  on  the  hack  of  the  bii],  ^<  ignoramus ;"  or,  ve  knoiHf: 
ngthingof  it ;  intimating,  that  though  the  fa£la  migbit  pot* 
fibiy  be  true^  that  truth  did  not  appear  to  them :  but  toitp 
they  aifert  in  Englifii,  more  abfolutely  "  not  a  tiut  faiH  *»** 
or.  (which  is  the  better  way)  <<  not  found  i"  and  then  tht^ 
p^rty  is  difcharged  without  farther  anfwef.  But  a  ft^sfk  bill 
ipay  afterwards  be  preferred  to  a  fubfequeat  grand  jurf*  % 
they  ace  fatisfied  of  the  truih  of  the  accufation^  they  then- 
C  306  ]  endorfc  upon  it,  *f  a  true  bill ;"  antiently^*' « hiBm  tura;;** 
The  indi£lment  is  then  fatd  to  be  foundi  and  the  party  Aand^ 
indided.  fiat  to  find. a  bill  there  mud  at  Icaft  twelve  of  the 
jury  agree :  for  16  tender  is  t))e  law  of  England  of  the  livies 
of  the  fubj,c£^9  that  no  man  can  be  conviAed  at  the  fiut  of 
the  king  of  any  capital  ofTeiice)  unlefs  by  the  unanitnouft 
Yoice  of  twenty-four  of  his  equals  and  neighbours :  •  thtc  isy 
by  twelve. at  lead  of  the  grand  jury,  in  the  ^rft  place,  iiSkv^ 
ing  to  the.  accufation  \  and  afterwards,  by  the  Whole  petif 
jury,  of  twehre  more,  finding*  \i\m  gttilty  tipoo  his  «Hal<r 
But  if  twelve  of  th4  graM  jury  siTsnt,  it  is  U  gtod  pfefttvt* 
meat,  though  ibme  of  the  reft  .difagree  \ . ,  And  the  indid'^ 
moQt,  when  ipipand)  is  fubltcly  deliveseil  fano  oouru        i  • 

n  SHt.  25  Heft.  Vim  c.  3.     a  W.        rsi  nA  J>.  C.  ifti    '     '* 

ft  M.  c   9.  ,  '  ' 
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(2)  Bigamy  ma^  ht-trfed  Either  fti  the  cbutity  where  tRc  offence 
M  comdritted,  of  inhere  the  offender  is  apprehended.-     i  ^ac:T* 

C.  It.  *  ':'•■'* 

•*  Indict- 


'  IiMDiCTMKKTt  mbftliave  ^  |)t4(dft  sAid  fufid^fe  certaintf, 
Bf  ftsreuee  i  Hen.  V.  c.  5.  M  indfdfnems  irruft  fetforthtte 
cbriAmn  rvsmic^  finiamcy  and  addkion  of  thcftate  and  degree, 
mjt^tyy  town,  of  pl^«,  amd  the  county  of  the  offisnder :  ^ttA 
aU  this  to-  identify  hU  pitfm.  The  ftW,  and  /f^i^,  arc  alfo  to 
be  afcf  rtaioed,  by  naming  the  day,  and  townfliip,  in  ^hkb 
the  H(\.  Nvas  committed :  though  a  miftake  in  thefe  points  19 
fn  general  not  held  to  be  material,  prorkkd  the  time  be  laid 
previous  to  the  findii^  of  the  iodiflmemi  and  the  place  to  b« 
within  the  jurifdidion  of  the  court ;  unlcfs  where  the  place 
19  laid,  not  itierely  as  a  ^otniUy  but  as  part  of  the  defcription 
cf  the  fad  C  But  fmnetimes  the  time  may  be  very  material, 
where  th^re  \%  any  Hmitation  in  point  of  time  afligaed  for  the 
profecvtion  of  off^rndera  9  a^  by  the  ftatute  7  WilL  III.  c,  3* 
which  enaASy  riiat  no  prrofecution  (hall  be  had  for  any  of 
the  neafon^  c^  rfiifprifions  therein  mentioned,  (except  an  af« 
fiiffination  defigned  or  attempted  on  the  perfon  of  the  king,), 
linkis  the  bill  of  mdidment  be  found  within  three  years- 
after  the  offence  committed  * :  and,  in  cafe  of  murder,  the 
thne  of  t&e  death  mud  be  laid  within  a  year  and  a  day  after 
the.  mortal  ftroke  was  given.  The  offence  itfelf  muft  alfo  be 
fet  forth' wim  clearnefs  and  certainty  ;  and  in  fome  cVtmes 
particular  words  of  arc  mnfl  be  ufed,  whi^h  are  fo  appropri*- 
ated  by  Ihe  law  to  exprefs  the  precife  idea^ which  k  entertains 
of  the  ofience,  that  no  other  words,  however  fynonymous  they  r  ^q^  t 
may  feem,  are  capable  of  doing  it.  Thus,  in  treafon,  the  fads 
mufl:  be  laid  to  be  done,  *<  treafonably,  and  againft  bis  alle* 
*'  giance  ;**  anciently,  }^prodftmeet  contra  iigtantiae  Jisae  dehU 
***tttm  ^  clfe  t&e  itididrtient  -is  void.  In  indidments  for 
munfer^  it  is  neceflary  to  fay  that  the  parry  indifted  **  mur* 
«'  iecttir  not  <*  kiHed,*'  or  «•  flew,"  the  othiir  j  which  till  the 
late  ftatute  wiM  expr^flfed  in  Latin  by  the  wor>l  ^<  murdravit^*' 
In  all  indaftmciits  for  feknies,  the  adv^b  *^  felon  ioufly,^9« 
"  nice^'*  muft  be  ufed;  and  for  burglaries  alfHi  '*  kiffgiariter^** 
or  in  Englifb,  <<  burglarioufly :"  and  all  thefe  to  afcertain 
the  intent.'   In  rapes,  the  word  '**  rapuit/*  or^*  ravilbcd/'  is 

«■  a.  Hawk.  P,  C.  435^  •  Set  Vol.  HI.  pag.  311.     ' 

•  Foft.  249. 

•  neceflary. 
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nccsHhrff  and  mntt  not  be  exprefled  fay  any  periphrafis ;  in 
ofiler  ta  render  the  crime  certain.  So  in  hrcinies  alfo,  the 
words  **fehmce  eeptt  et  ajportaviiy  felonioully  took  and  carried 
**  •away,"  arc  neceflary  to  every  indi6linent ;  for  thcfc  only 
can  ex{)i^fs  the  very  oftcncc.  Alfo  in  indidnients  for  mur. 
dtty  the  length  and  depth  of  the  wound  (hould  in  general  be 
exprefl^d,  in  order  that  it  may  appear  to  the  court  to  have 
been  of  a  mortal  nature :  but  if  it  goes  through  the  body, 
'  tfacn  it's  dimenfions  are  immaterial,  for  that  is  apparently 
fufficient  to  have  beeq  the  caufe  of  the  death.  Alfo,  where 
a  Hoib,  or  the  like,  is  abfolutely  cut  oflF,  there  fuch  defcrip- 
tion  is  knpoflible  "•  Laftly,  in  indi£lment8,  the  value  of  the 
thing,  which  is  the  fubje£k  or  inftrument  of  the  offence, 
niuft  fometimes  be  expreficd.  In  indi£lments  for  larcinies 
this  is  neceiFary,  that  it  may  appear  whether  it  be  grand  or 
petit  larciny ;  and  whether  entitled  or  not  to  the  benefit  of 
clergy :  in  homicide  of  all  forts  it  is  necefiary  ;  as  the  wea- 
pon with  which  it  is  committed  is  forfeited  to  the  king  as  a 
dcodand. 

The  remaining  methods  of  profecutiop  are  without  any 
previous  finding  by  a  jury,  to  fix  the  authoritative  (lamp  of 
verifimilitude  upon  the  accufation.  One  of  thefe,  by  the 
common  law,  was  when  a  thief  was  taken  Huitb  the  mainour^ 
that  is,  with  the  thing  (lolen  upon  him  in  fnatiu*  For  he 
might,  when  fo  ^tXtHtAJlagranU  dflicio,  be  brought  into 
court,  arraigned,  and  tried^  without  indiciment :  as  by  the 
r  ^Qg  ■]  Danxlh  law.  he  might  be  taken  and  hanged  upon  the  fpot, 
witliout  accufatiou  or  trial  ^.  But  this  proceeding  was  taken 
away  by  feveral  (latutcs  in  the  reign  of  Edward  the  third  '  : 
though  in  Spotland  a  (imilar  procefs  remains  touthis  day  r. 
^  So  that  the  only  fpeciesof  proceeding  at  the  fuit  of  the  king* 
without  a  .previous  indiciment  or  prefeot^nenc  by  a  grand 
jury,  now  ^eras  to  be  that  of  i/ifirmaiwi. 

III.  Informations  are  of  two  forts ;  firft,  thofe  which 
are  partly  at  the  fuit  of  the  king,  and  partly  at  that  of  a  fuli- 

«  5  Rep.  i»a.  *  *  '**'•  ^«  ^'  '49» 

^  Sticio  4t  i^^^  ^"'»«  '•  3*  f«  S»         ^  ^^^  Kiims.  I.  331. 
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je£l  I  and  fecandly»  fuch  as  are  only  in  the  nwie  of  ^  king*! 

The  former  are  ufually  brought  upon  penal  ft^uces,  whichv 

ifx&i&  a  penalty  upon  conviction  of  the  ofiender>  one  part  to* 

the  ufe'of  the  king,  and  another  to  the.ufe  of  the  informer  1 

and  are  a  fort  of  qui  tarn  aflions,  (the  nature  of  which  waa 

explained  in  a  former  volume  %)  only  carried  on  by  a  cringi* 

nal  inftead  of  a  civil  procefs  :  upon  which  I  (hall  therefore 

only  obfcrvc,  that  by  the  ftatute  3  i  Eliz.  c.  5.  no  profecu* 

tion  upon  any  penal  flatute^  the  fuit  and  benefit  whereof  are 

Kmited  in  part  to  the  king  and  in  part  to  the  profeci^tor^  can 

be  brought  by  any  common  informer  after  one  year  is  ex* 

pired  finct  the  commiflibn  of  the  offence  ;  nor  on  behalC  of 

the  crown  after  the  lapfe  of  two  years  longer  ;  norj  where 

the  forfeiture  is  originally  given  only  to  the  king,  can  fuch 

profecution  be  had  after  the  expiration  of  two  years  from 

the  commiifioa  of  the  offence. 

■ 

The  mformations  that  are  exhibited  in  the  name  of  the 
king  alone,  are  alfo  of  two  kinds  :   iirft,  thofe  which  are 
truly  and  properly  his  own  fuits,  and  (ifed  ex  officio  by  liit 
own  immediate  oiEcer,  the  attorney  general :  fecondly,  thofe 
in  which,  though  the  king  is  the  nominal  profecutor,  yet  it 
is  at  the  relation  of  feme  private  perfon  or  common  informer : 
and  they  are  filed  by  the  king's  coroner  and  attorney  in  the 
court  of  king's  bench,  ufually  called  the  mafter  of  the  crown-  .    . 
office,  who  is  for  this  purpofe  the  (landing  officer  of  the  pub- 
lic.    The  objeAs  of  the  king's  own  profecutions,  filed  ex 
^jffieio  by  his  own  attorney  general,   are  properly  fuch  enor- 
mous mifdcmefnors,  as  peculiarly  tend  to  did  urh  or  endanger  [  oop  1 
his  government,  or  to  moled  or  afiront  him  in  the  regular 
jifpharge^of  his  royal  fun£lions.    For  offences  fo  high  and 
dangerous,  in  the  punifhment  or  prevention  .of  which  a  mo- 
mem's  delay  wouM  be  fatal,  the  la^  has  given  to  the  crown 
the  power  of  an  immediate  profecution,  without  waiting  fot 
any  previous  application  to  any  other  tribunal :  which  power^ 
thus  ncceifary,  not  only  to  the  eafe  and  fafety,  but  even  to  the 

•      f  Stf  Vol  UI,  M.  i(2«^ 

very 
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Tcry  cnftence  of  the  executiYe  m7giftratc>  was  original]  j  re* 
ftnred  in  thcfp'eat  plan  of  the  Englilh  conftitiition,  whercia 
provi6i>n  is  wifely  made  for  the  due  prefervation  of  all  it's  parts. 
Theobje£t8of  theodicr  fpecies  of  informationsj  filed  by  the 
mafter  of  the  crown-ofiS^e  upon  the  comphint  or  relation  of 
a  private  fubjeA,  are  any  grofs  and  notqripus  mifdenicfaors^ 
siotSy  batteries,  libels,  and  other  immoralities  of  an  atrocious 
itnd'>  not  peculiarly  tending  to  difturb  the  government,  (for 
4bo{e  are  left  to  the  care  of  the  attorney  general,]  but  which, 
on  account  of  their  magnitude  or  pernicious  examplcj  de^ 
fcrre  the  moft  public  animadverfion.  And  when  an  inforrx)- 
fltion  IS  filed,  either  thus,  or  by  the  attorney  general  m  oj^-* 
Jldai  it  tniift  be  tried  by  a  petit  jury  of  the  county  where  the 
offence  arifc^ :  after  which^  if  the  defendant  be  found  guilty 9 
the  court  muft  be  reibrted  to  for  his  puniihmeut  ( j)« 

*  a  Hawk.  P.  C.  260, 


•^■^•— ^-■^" 


'  (3)  If  an  ittformmtioD,  or  an  indiAment  for  a  mifdemcanour  re- 
siovcd  into  ike  court  of  king's  bench  by  certioran,  be  not  of  fuclr 
importance  at  to  be  tried  at  the  bar  of  the  court,  it  it  fent  dowitf 
fcy  writ  of  mfifruu  into  the  county  where  the  crime  Is  charged 
to  have  been  committed,  and  It  is  there  tried  either  by  a  common 
or  a  ipecia]  jury,  like  a  record  in  a  ciril  a£iion ;  aud  if  the  de« 
fendant  is  found  guHty,  be  muft  after\7ards  receive  judgment 
from  the  court  lof  king's  4)ench*  But  where  an  indi^reent  for 
treafon  or  felony  IS  removed  by  certiorari,  the  law  upon  jthcfnb- 
jtB,  feems  to  be  fully  ftated  by  Lord  Hale  in  the  two  followii)^ 
fc6^ion8.     2  P.C.  41. 

«*  As  to  an  indiftment  of  fdoTiy  or  treafon  remored  out  of  the 
**  ccmntj  by  certiorari,  and  the  party  pleading,  the  record  i^/ent 
•  down  hj-r^  frhu  to  be  tried;  the  judges  of  nj/i  prius  may 
^  i^Mm  tlat  record  proceed  to  trial,  and  judgment,  and  execu* 
^  tioB^  as  if  tkey  wece  juAices  of  g^totdeliTer}*  by  virtue  of  tlM 
M  ftatateof  i^H.  VL  cap.\.^'  .  \ 

^  But  if  tkei:e  wne  any  queiUon  )ufon  fhat^sfta^c/  yc$  ^« 

^  fialube  ^4  H*  VUL  u^  i!«  vrfaicb  cktcnds  tg  ail  juAices  and 

^  commiflioners  as  well  of  thofe  of  gaol-delivery  and  of  the 

<<  peace,  enables  the  eonrt  of  Iring^  bench  to  fend  to  thena  the 

•  .«  veij 
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•  • 

Thiuib  corf  be  *n9  dootrf  bni  thdt  iliis  modfe  trf  pto/bcmt 
fioH,  fcy  infenmtiosi,  (of  fi^ggeffion,)  'ffltdon  jeoonl  ky  <{mI 
krng^s'  atrdtney^nenfl^  or  by^  lus  coioner  or  maftct  «f  ihc 
trbwn-^ffieein  the  ctmtt  of  Ung'tibench^  Uas  antientttsdie 
eommba  law  itCUf  *•  9ai  M  «)k  king  vnt  boood  to.piirfec* 
Cttte^  or  at  leaft  tolend  thefamdion  of  hb  furaie  to  a  pnifo» 
cutor,  wlieneteT  a  grtftfd  j^ary  ittfortiied  him  xkfoa  tfaair  ^atha 
that  thtre  was  a  fvflkiieht  ^oand  for  infthaimg  aciiniinBl 
fuit ;  fo,  tdien  tkefehh  ifhihedtate  ofiieers  wtie  oihomrifiB 
(iiffi<^ittly  afliired  that  a  man  bad  commttted  a  gvoia  aaifitob 
mtfmyr,  eltbet  perfehaNf  'agaitfft>  the  king  or 'Ma  gotmcm 
teem,  or  agiMft  the  *pi)Micf  peact;  «fi4  good  order^  abey  wen 
at  lib<hrty,  w^hout  waiting  for  any  farther  in«elligescc»  ta 
convey  that  information  to  tbe  cokrt  of  kbig'a  benck^bya 
fuggeftion  on  retard,  and  to^aArrf  M  fhe  prol«dtttion4niiii  [  310  1 
majefty's  name,  iftut  thefe^inrfonnations  (of  every  4cind)  are 
confined  by  the  conftitntionai  law  to  mere  mifdemefnora 
only  I  for,  wherever  any  capital  offence  is  charged,  the  fame 
bw  rrqmres  Hhtft  the  accnfation  be  warranved  by  ahe  oath  of 
twelve  me)fi,  before  the  ^arty  Aall  be  fut  to  atif«Mr  it. 
And,  as  to  thofe  offences,  in  which  informations  were  Hi* 
lowed  as  well  as  indi£lments,  fo  long  as  they  were  confined 
to  this  high  and  refpef^able  jurifdi£lioh,  and  weire  carried  oa 
in  a  kgal  and  regular  covrfe  in  his  ma|efty's  court  of  king's 
benchy  the  (ubje£l'had 'no  reafon  to  coniplain.  .The  .ianc 
notiee'wasgfvon^fhe  fame  proe^ffa  waaiflued,  the  iamt  pirn 
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^'  very  record  hfelf,  and'by  Ipccial  wtk  ^er  maifdate  to  oMnmaaWt 
'^<  them  to<proceed  to  trial  and  judgfneift>  apon  fuch  lAieijoiBrdsr 
^*  U  they  tnay  coriunaDdlhe  jafUees,  before  whom  Jtha.  iadiifi^ 
*^  tatnt  was  takea,  to  jprocool  to  hear  and  determine  tbe  :iaine» 
«  if  ao  foch  ifiiiK  were  joined/'  Sec  ^ir^Msks  Stapktoo's 
cafe,  Rayfn,  567  i 

If  .the  treafon  or  felony  is  to  be  tried  at  njfi  frhu  under  the 
14.  Hen.  VL  c»  i.-tken-'the  court  fiBid8.atranicFipttof4ke fator^t 
and  not  the  record  itfelf*    %  Hal*  P.^C^,  44  Gs«^H* 

were 


^id  Pi/iftic  Bodielt^*' 

were  allowedi  die  fame  trial  hj  jntf  ixratf  had,  die  CuAt 
lodgment  was  given  by  the  &ine  judges,  as  if  the  profecutiott 
bad  originaliy  beea  by  indidment*  Bat -when  the  ftattit«t 
3  Hen.  VIL  c.  i.  had  extended  the  jafifiiifiion  of  die  court 
of  ftar-chamber,  the  members  of  which  were  the  fole  jodgee 
ef  the  law,  the  fa£k,  and  the  penihj ;  aftd  when  the  ftatuto 
1 1  Hen«  VIL  c.  3*  had  permitted  informations  to  be  brovg^ 
^j  any  informer  upon  any  penal  ftatutea,  not  catendtng  to 
life  or  meoiber,  at  the  aflifes  or  before  die  ju^cea  of  the 
peace^who  were  to  hear  and  determine  the  dime  according 
to  their  own  difcretton  i  then  it  was^  that  the  legal  and  or- 
derly jttctfdt£lioii  of  the  court  of  king's  bench  fell  into  difofii 
and  oblirion^  and  Empfoo  and  Dudley  (the  wicked  inftnt* 
mtnu  of  king  Henry  VU.)  by  hunting  out  obfolete  penal* 
tie3«  and  this  tyraonical  mode  of  profecutien^  with  other 
oppreifive  devices  %  coatiduaUy  harafled  the  fubjed^  and 
Ih^mefuUy  cQriche4  the  crown.  The  latter  of  thefe  a&s  was 
foon  indeed  repealed  by  ftatute  i  Hen.  VIIL  c  6.  but  the 
court  of  ftar- chamber  continued  in  high  vigour)  and  daily^ 
incveafiog  it's  authority^  for  more  than  a  otntory  longer ) 
till  finally  aboliihed  by  ftatute  16  Car.  I,  c.  lo. 

'Upon  this  diflblution  the  old  common  law  ^  authority  of 
the  court  of  king*s  bench,  as  the  cufi^s  morum  of  the  natiou, 
faeing  found  necedary  to  refide  ibmewhere  for  the  peace  and 
good  government  of  the  kingdom,  wag  again  revived  'in  pcac^ 
C  311  1  ^^c^^*  ^^d  ^^  is-obfervable,  that  in  the  fame  zQi  of  parli^ 
ment  which  aboliihed  the  court  of  ftar-chartiber,  a  convic- 
tioir  by  information  is  exprefsly  reckoned  up,  as  one  of  the 
^  legal  modes  of  oofivi£liofl  of  fuch  perfons  at  fliouid  ofitod 

a  thtid:^  thne  againft  the  provifions'of  that  ftatute  ^  It  ia* 
true,  fir  Matthew^  Hale,  who  prefided  in  this  coutt  foon  after 
the  time  of  fuch  revival,  is  faid  >  to  have  been  no  friend  to 
this  method  of  profecudon :   and,  if  fo,  the  reafon  of  fuch 

.*  I  And.  157.                                  ^  1^57*)  2  Sid.  71.     i  Sid.  Z52. 

^5  Mod.' 464.         *  '  ^SUt:  16  Ca?.  I^«.  io«  §.6. 

*  Styl.  R«p.  S17. 145.    Styi.priA,  •5Mod»46a-    ^ 
Reg.  rjf.  InfQQDSUaBf  M.  i^<  (edit. 
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bU  itiflike  Was  probtbly  the  ill  ufe  which  dit  mvfbtv  ef  the 
crown-office  then  made  of  his  authorityi  by  pennittif^  the 
fubjcft  to  be  haiafled  with  ^xatious  infonftatioRs,  when* 
erer  applied  to  by  any  malicioos  or  revengeful  profecntor ; 
rather  than  his  doubt  of  their  legality)  or  propriety  upon  ur^ 
gent  oecafions  **.  For  the  power  of  filing  infbtmatiotiSi  with«> 
out  anj  control,  then  refided  in  the  bread  of  the  mafter; 
and,  being  filed  in  the  name  of  the  idng,  they  fobjeAed  the 
profecutor  to  no  cofts,  though  on  trial  they  proved  to  be 
groundlefs.  This  oppreffive  ufe  of  them,  in  the  times  pre^ 
ceding  the  revolution,  occafioned  a  ftruggle,*  foon  after  the 
acceflion  of  king  William',  to  procure  a  declaration  of  their 
illegality  by  the  judgment  of  the  court  of  king^s  bench.  But 
fir  John  Holt,  who  then  prefided  there,  and  all  the  judges; 
were  clearly  of  opinion,  that  this  proceeding  was  grounded 
on  the  common  law,  and  could  not  be  then  impeaclied. 
And,  ill  a  few  years  afterwards,  a  more  temperatd  rejn^dy 
was  applied  in  parliament,  by  ftatute  4  &  5  W.  &  M.  c.  18. 
which  ena£t8,  that  the  clerk  of  the  crown  (hall  not  file  any 
information  without  exprefs  direction  from  the  court  of 
king's  bench :  and  that  every  pro&cutor,  permitted  to  pro<* ' 
mote  fuch  information,  (hall  give  fecurity  by  a  recognizance 
of  twenty  pounds  (which  now  feems  to  be  too  fmaU  a  fam) 
to  profecttte  the  fame  with  tSeik ;  and  to  pay  cofts  to  the 
defendant,  in  cafe  he  be  acquitted  thereon,  uniefs  the  judge, 
who  tries  the  information,  fliall  certify  there  was  reafonabie 
caufe  for  filing  it ;  and,  at  all  events,  to  pay  cofts,  unleiii 
the  information  fliall  be  tried  within  a  year  after  tflae  joined.  [  31a  } 
But  there  is  a  provifo  .in  this  ad,  that  it  {ball  not  extend  to 
any  other  informations  than  thofe  which  are  exhibited  by 
the  mafter  of  the  crown*office :  and,  confequently,informa« 
tions  at  the  king's  own  fuit,  filed  by  his  attorney  general,  are 
no  way  reftrained  thereby. 

Therr  is  one  fpecies  of  informations,  ftiil  farther  regu- 
lated by  ftatute  9  Ann.  c.  ao.  viz.  «thofe  in  the  nature  of  a 

^  iSaiind.  301.     I  Sid.  174. 

1  M.  2  W.Se  M.  s  Mo4. 459,  Comb.    141.    far.^Si.  'i  Show.  td6. 
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ipplume^,  to  be  a  reoMsdy  C'^^cn  to  the  crovn  a^jtiftft  iii«lk4« 
Jbad  »fuiped  or  iotradkd  ixAo  any  office  or  fr«ichifc*  Tlic 
modern  tnfermatioa  lends  ^  the  iimt  purpofie  as  the  juatfent 
»^it,  bcai^  (eneraUjr  miuie  ufe  of  to  try  the  civil  rights  of 
Xttdi  fianchifes ;  though  k  U  commenced  in  the  fame  m»i* 
/  ner  as  other  informations  are,  by  leave  of  the  cogrt»  or  at 
the  vill  of  the  attorney  general :  beinjC  properly  a  crtmimd 
prc^ution,  in  order  to  fine  ihe  defendant  for  his  ufurpation^ 
ais  well  as  to  ouft  him  from  his  office  \  yet  ufually  oonCklered 
at  prefent  as  merely  a  civil  proceeding  (4). 

These  are  aU  the  methods  of  profecution  at  the  Uit  of 
the  king.  Thore  yet  remains  ^another,  which  is  merely  at 
the  JTnk  of  the  fubjed,  and  is  called  an  appeal. 

IV.  Ak  appeal,  in  the  fenfe  wherein  it  i$  here  ufedj  does 
not  (igmfy  any  complaint  to  a  fuperior  court  of  an  injuftice 
done  by  an  inferor  one,  whkh  is  the  general  ufe  of  the 
word  ;  hut  it  here  means  an  original  fuk,  at  the  time  of  it's 
firft  c€»mniencement^  An  appeal  therelbre,  whenfpc^en 
of  as  a  crimifial  proiecotion^  denotes  an  accu£idan  by  a  pri* 
vate  fubje£t  againft  anodier»  for  fome  heinous  crime  ;  de- 
manding punifiitnent  on  account  of  the  particular  injury 
ikSevedy  rather  than  for  the  offisnce  againft  the  public.  At 
dus  aaethod  xvf  pro&cution  is  ftill  in  force,  I  cannot  amit  to 
memaQii  it :  bat  as  it  is  Tcry  Uttk  in  ufe,  on  account  of  the 
t  3*i'3  }  P^^  nicety  required  in  conducting  it,  I  Aail  treat  of  it  very 

^  See  Vol.  lil.  p?g.  26a.  chailcnge  one^  and  not  the  Yerb  aq»-. 

1  It  is  deriTcd   from    the    French,  ter,  which  fignifiet  the  fame    as  tlve 

«  afptlttry**  the   verb  i£&ftj   whi^  ordiirtvy  fenfe  of    «  appeal**  in  Enj- 

Sgnl^  to  call  upon^    fammon,    or  Ufh. 


(4)  Becaufe  an  iofaaoDalioa  in -the  natuoe  of  a  ^qua  wanmoo  is 
aoiiGdsred mendy  as  a.okvQ  pwceediogt  the  eourt  of  kiag^s  bench 
win  grant  a  new  triali  though  the  verdid  (hoidd  have  been  ffrnsi 
for  the  defendant.    %  T.  R.  484* 

briefly  & 


MMy  $  referring  thellurtftit  fbr  mdrtf  •  particuhfe  ttf  otheV 
*aore  ? oltiinittous  compilations  *• 

'  •        7    •  '  -  ■ 

"'  TSrfis  jpnvatc  proccfs,  for  the  puninimfent  of  public 
trinlcs,  had  probably  its  original  in  thofe  times  when  a  , 
private  pecuniary  fatisfaf^ioDy  called  a  iveregild^  was  con- 
ftantly  paid  to  the  party  injured,  or  his  relations,  to  expiate 
enormous  offences.  This  was  a  cudom  dei:ived  to  us>  la 
common  wifh  oilier  northern  nations ",  from  our  anccftors^ 
the  antient  Germans ;  among  whom,  according  to  Tacitus  '^ 
**  luitur  homicidium  certo  armentorum  ac  pecorum  fwmero ;  reci» 
^^ pit^ue  faiisfaSlionem  utiiverfa  domus^**  In  the  fame  man- 
ner by  the  Irifli  flrehon  law,  in  cafe  of  murder,  the  Brehoa 
or  judge  was  ufed  to  compound  between  the  murderer  and 
the  friends  ol  the  dcceafed  who  profccuted  him,  by  caufing 
the  malcfaftor  to  give  unto  them,  or  to  the  child  or  wife 
of  him  that  was  flain,  ^  recompenfe  which  they  called  an 
eniach  %  And  thus  we  find  in  our  Saxon  laws  (particularly 
thofe  of  king  Athelftan ')  the  feveral  weregilds  for  homicide 
cftabliflied  in  progreffiye  order,  from  the  death  of  the  cco^l 
Or  peafant,  up  to  that  of  the  king  himfelf '.  And  in  tlxe 
laws  of  king  Herny  I.  *^  we  have  an  account  of  what  other 
offences  were  then  redeemable  by  weregHd,  and  what  were  . 
liot  fo  °.     As  therefore,  during  the  continuance  of  this  cuf- 

"*  t  HaWk;  P.  C.  «h.  i3.  fubjed  wti  paid  entttety  to  tlfe  relttl^t 

*  Stieroh.  de  jurf  Suwn*  L  3.  f«  4.  of  tbe  paity  flwa;  but  tbato^.tfat  Jqq^ 

**  Dt  M.  G.  £•  21.  wai  divided  ^  oiiC  half  beiog  ^aid  to  the 

^  And   in   another   place,     (r.    12.)  public,  the  other  to  ihe  royal  family. 
'••  DeTiSfis,  pr»  nlodo  ff^natum,  equorum  *  c,  11. 

**  pectntrnque  numtro  cenvUli  mulBantur,  "  la   Turkey  this  prioctple  if  fttll 

"  Pan  mulSlat  rtg\  vtUiwtsti }  partij>fi  carried  (a  far,  that  eveo  murder  is  ncrcC 

^  qui  vindUatur,  vel  frofir.quix  cjui  tX'  profccuted  by  rhe  oiScert  of  the  govern- 

*^J§lvUur'*  meiit,  as  with  us.     It  iS  the  bufinefs  of 

*lSpenier^tftitfeofIrelaiid>paf.  15^3.  the  neict  relatiooiy  and  tHem  only^  to 

•  WiV.  Hoghes.  revenge  tbt  Daughter  of  their  kiafracB  : 

'     '  J^tc,  Ctvit,  Land*  Wifk.  71.  and  if  they  rather  cboo'e  (as  they  ge- 

^  The  weregild  of  a  ceorl  waa  266  nerally  do)  to  cottpooad  the  aiatter  for 

thryiimMy  that  pfUickiag  30^000^  each  aaoney,  nothing  aiore  is  faid  aboat  iu 

thryfnna  being  equal  to  about  a  (hilling  (Lady  M«  W*  Montaguci  lett.  42.) 
•four  prefeat  money.  The  weregiMof  « 

Vol.  IV.  Bb     *  torn. 
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tomi  a  procds  was  ixffubitjr  givtt&>  for  jeaQytfingthc  ^fttt^ 
fjAA  hj  the  party  to  whom  k  was^dttc;  ilt  ktmk^hWfM(^¥^ 
[  314  j  thefa  offences  hj  degrees  gvew  no  loiigeK  redetmaUci  'tbf 
pt\¥zie  ffdcch  WA8  (liU  eooiiouedf  in  oidcrto  iofure  tbe.inr 
fliction  of  puniQim^t  upoa  the  offender^  though  ti^  pvty 
injured  was  allowed   no  pecuniary  ytompenfation  Cor  the 

offence. 

< 

»  •  >       ■ 

But,  though  appeaU  were  thus  in  the  nature  of  pipfecur 
tjons  for  fome  atroctoiis  injury  Committed  more.imiaaediatdy 
againft  an  individual,  yet  it  alio  was  anticntly  pero^ittedi  tk^f. 
anxiiibjo£^  might  appeal  another  £ubje£^  of  high-treafo.niC^ 
^ther  in  the  ctnirts  of  common  Jaw  "^^-or  in  parUametit,  or  (for 
^treafons  committed  beyond  the  feas)  in  the  court  o£  the  bijgh 
cooftable  and  marihaK  The  cogmzanceof  appeals. in  the  i^^ 
ter  ftill  continues  in  force ;  and  fo  late  as  1.63 1  there  was  a 
trial  by  battel  awarded  in  the  court  of  chivalry,  on  fuch  an 
appeal  of  treafon  *  :  but  that  in  the  firft  was  virtually  abo* 
lilhedi^  by  the  llatutes  5  £dw.  III.  c.  9.  and  25,£dw.  III. 
c.  24.  and  in  the  fecond  ixprefi/y  by  ftatute  x.Hen.  IV. 
c.  14.  So  that  the  only  appeals  now  in  force,  for  things  done 
within  the  realm^  are  appeals  of  felony  and  mayhem* 

An  appeal  of  frlonj  may  be  brought  for  Crimea  committed 
Either  againft  the  parties  tbemfelves,  or  their  rdations.  The 
td(riioefi  agaiafl  the  piirliea  tjbemfelre^  are  Ifircinj^  iraftf  m^ 
-^orfin.  And  for  fhefe,  as  weU  as  for  mayhem,  the  i^erfons 
robbed,  ravi(hed^  maimed,  or  whofe  houfes  art  bum^  Bjay 
inftitute  this  private  procefs.  The  ooly  crime  .^gaind  pjae's 
relation^  for  v^iob  aii  appeal  can  be  hreu|h(;^  i&that,#f4f//«^ 
liim,  by  either  mivrder  or  fiianfiaughien  But  this  caonot 
be  brought. by  every  relation;  but  only  by  the.  wife. fqr 
the^ath€>f  her  bulbs^ndj  «r  hif  the.  bfiir  male  im  thcjdeatli 
^i  his  ^nceftor  ;  which  hc^irihip  wa^  alfo  CQufined^  by. an  q/^^ 
dinance.of  king  Henry  the  fird^  to  the  four  fieareft  dcgt^s 

^  Bntt.  c  lo."  Ramfcy.  (Ra  Aw.  «)1.  A»  part  »•  p.  112.) 

«  By  Donald  lord  Rae  agaio.l  David       r  j  Hal.  P.  C«  l\Q* 

,         '\  of 
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tiff  biooif*.  Itlifiven'tptlic  wifcy  oa^count  o(  the  lofii 
of  her  %ttlbaiid  :  tfaorefbiev  ^  ^^  aiaTxies  again,  before  of 
fthding  Tntr  appeal,  it  is  loft  and  fgom  i  or>  if  flie  mamei 
^{t€t  judgment,  (he  ihall  xK>t  demand  esecistioa.  The  heir,  ai 
sras  faid,  tnuft  alio  be  heir  male^  and  £bcb  a  -one  as  was  the 
next  heir  by  the  coarfe  of  the  coounon  law^  at  the  time  of  C  3^S  1 
the  killing  of  the  ancefton  But  this  rule  has  three  except 
tions  :  1 .  If  the  perfon  killed  leaves  an  innocent  wife,  (he 
only,  and  not  the  heir,  (ball  have  the  appeal :  2.  If  there  be  no 
wtfe,  and  ^keheir  be  aceofed  of  the  murder,  theperibn,  who 
nest  to'iiim  wouU  have  been 'heir  male,  fliall  bring  the  ap* 
peal  y  3<  if  die  wife  Ulls  her  bofband,  the  heir  may  appeal 
het  of  the  deatk.  And,  by  the  ftatmte  of  Olouceftet^ 
6£dw.  L  c.  9.  «ill  appeals  of  death  muft  be  fued  within  k 
year  and  a  day  atfter  the  eomptetion  of  the  felony  by  the  death 
of  At  patty :  which  ieems  to  be  only  declaratory  of  the  eld 
common  law  ;  for  in  the  Gothic  conftttutions  we  find  the 
fame  ^  fraefcriptio  anmUs^  quae  currk  adverfns  aShrem^Ji  de 
•*  homicidta  ei  non  eonfiet  intra  anmim  a  caede  fafla^  nee  quen^ 
**  yuam  ittterea  arguat  ei  accufet  ^/' 

• 
• 

These  appeals  may  be  brought,  previous  to  any  indidl'-  - 
ment  :9and  if  the  a]^ellee  be  acquitted  thereon,  he  cannot 
be  afterwards  indl£ied  for  the  fame  offence.  In  like  manner 
as  by  the  old  Gothic  conftitution,  if  any  offender  gained  a 
verdiA  in  his  favour,  when  profecuted  by  the  party  injured^ 
.  he  was  alfo  underilood  to  be  acquitted  of  any  crown  profe* 
cucion  for  the  fame  offence^:  but,  on  the  contrary,  if  he 
made  his  peace  with  the  king,  ftill  he  might  be  profecuted 
at  the  fuit  of -the  patty.  And  fo,  .with  us,  if  a  m^n  be  ac- 
quitted on  an  indidment  of  murder,  or  found  guilty,  and  ^ 
pardoned  by  the  king^  ftill  he  ought  not  (ia  ftridnefs)  to  go 
at  largei,  but  be  imprtfoned  01  let  to  bail  till  the  year  and  day 
be  paft,  by  rirtue  of  the  ftatute  3  Hen.  VIL  c.  i.  fai  order 
to  be  forthcoming  to  anfwer  any  appeal  for  the  fame  felony, 

*  Mirr.  c.  1.  ^  7.  ^  IhU.  L  i,  e,  5. 

*  Su«rob.  dfjur*  Gotb,  /•  3*  c«  4« 
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liot  having  as  yet  been  puniflied  for  it :  though,  if  he  hatlt 
been  found  guilty  of  manilanghter  on  an  indiflment,  and 
ba#h  had  the  benefit  of  clergy,  and  fuffered  the  judgment  of 
the  law,  he'cahnot  afterwards  be  appealed  ;  for  it  is  a  maxim 
ill  law,  *^  thzi  fiffffo  his  punitur  pro  eodem  deliHoP  Before 
this  ftatute  was  made,  it  was  not  ufual  to  indi£l  a  man  for 
b<>micide  within  the  time  limited  for  appeals ;  which  pro- 
duced very  great  inconvenience,  of  which  more  hereafter  *. 

X  x\0  '\  ^^  ^^^  appellee  be  acquitted,  the  appellor  (by  virtue  of  the 
ftatute  of  .Weftm.  2.  13  £dw.  I.  c.  12.)  finU  fuffsr  one 
year's  imprifonment,  and  pay  a  fine  to  the  king,  befides  re^ 
ilitution  of  damages  to  the  party  for  the  impfifomncnt  anA 
infamy  which  he  has  fuftained :  and,  if  the  appellor  be  tnca^ 
pable  to  make  reditution,  his  abettors  (hall  do  it  for  him,  and 
ailb  be  liable  to  imprifonment.  This  provifion,  as  was  fore* 
ieen  by  the  author  of  Fleta  <*,  proved  a  great  difcoaragcment 
to  appeals  \  fo  that  thenceforward  they  ceafed  to  be  in  com* 
mon  ufe. 

If  the  appellee  be  found  guilty,  he  (hall  fufFer  the  fame 
judgment,  as  if  he  had  been  copvifted  by  indi£tment :  but 
"With  this  remarkable  difierence;  that  on  an  indidmeot, 
which  is  at  thefuit  of  the  king,  the  king  may  pardon  and 
remit  the  execution  ;  on  an  appeal,  which  is  at  the  fuit  of 
a  private  fubjeft,  to  make  an  atonement  for  the  private 
^rong,  the  king  can  no  more  pardon  it,  than  he  can  remit 
the  damages  recovered  on  an  a£Hon  of  battery  *.  In  like 
manner  as,  while  the  weregild  continued  to  b^paid  as  a  fine 
for  homicide,  it  could  not  be  remitted  by  the  king's  autho- 
rity ^  And  the  antient  ufage  was,  fo  late  as  Henry  the 
fourth's  time,  that  all  the  relations  of  the  llain  fliould  drag 
the  appellee  to  the  place  of  execution  ' :  a  cuftom,  founded 
upon  that  favage  fpirit  pf  family  refentment,  which  prevailed 
univerr^lly  through  Europe  after  the  irruption  of  the  north- 
ern nations,  and  is  peculiarly  attended  to  in  their  feveral 

«  Sec  pag.  335.  ''  ht,  r.dm.  §  %, 

««/.  I.e.  34.^48.  «  AT.  11  ifrtr.J*^.  X2.    3  Inft.  I3t« 
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codes  of  Uw ;  and  which  prevails  even  now  among  the  wild 
and  untutored  inhabitants  of  America :  as  if  the  finger  of 
nature  had  pointed  it  out  td  mankindj  in  their  rude  and 
uncultivated  (late  ^,  However,  the  punifliment  of  the  of- 
fender may  be  remilted  and  difcharged  by  the  concurrence 
of  all  parties  intereft^d;  and  as  the  king  by  his  pardon  may 
fruftrate  an  indiftmcnt,  fo  the  appellant  by  his  relcafe  may 
difcharge  an  appeal':  ^^ nam  quilibet pouji  nrmnciare juri pro  [  317  ] 
^^  ft  introduno{sy' 

These  are  the  fevoral  methods  of  profccution  inftltuted 
by  the  laws  of  England  for  the  punifliment  of  offences  ;  of 
which  that  by  indictment  is  the  mod  general.  I  fliali 
therefore  confine  my  fubfequent  obCqryatio^is  principally  to 
this  method  of  profecuti9n  ;.  remarking. by  the  way  the  moft 
material  variations  that,  may  arife,  from  t\\t  method  of  pro- 
^eediqg  by  either  information  pr  appeal*  ...  ^ 


' '  (5)  Some  appeals  of  late  years  have  teen  commenced*,' but  not 
profecute'd  TvntK  effcft.  g'Burr.  2643.'  They  have  proB&KTy  bceri* 
comptomifedy  a^  the  chief  objeft  of  an  appeal  I'n  all  tim^^  was  to 
compel  the  defendant  to  make  a  pecuniary  compcnfation.  7^ 
when  the  verdi6t  in  an  appeal  was  given  in  favourof  the  appeOantt 
he  might  infill  upon  what  terms  he  ]^afed  as  the  ranfom  of  the 
defendant's  life,  or  a  con^mutation  of  the.fantcneo.  la  an  ^peaU 
in-  whieh  the  defendant  was  found  gifilty  of  manflaugliter,  it;  was 
idoubted  whether  the  king  could  pardon  the  burning  in  the  hand, 
and  the  defendant  compounde/i.  with  the  app^Uant  for  49  n^arkf. 

3  P. /Fw/.  453.  .......     ..  : 
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OF  PROCESS  UPON  AN  INDICTMENT. 
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£  are  nextj  in  the  fourth  place,  to  inquire  into  t&e 
mapner  of  ifftxiug  procefs,  after  indi£bnieiit  foundj  to 
bring  in  the  accufed  to  anfwer  it.    We  hare  hitfierto  fup- 
pofcd  the  offender  to  be  in  cullody  before  the  findtjig  of  the 
iiidi£lincnt i  ifl  ^hieh cafe  be  is  in^ectiatelj  (or  asfoon  as 
Cflzxveiuence  pexmits)  taJ>e  arraigned  thereon  ^ .  ButiflvP 
hath  fled,  or  fecretes  hxmfelf^  in  caj^ital  cafes*)  or  hath  no^ 
in  finalles  mifdemeinora)  been  bound  oyer  tt)  appear  «tt  the 
^fes  or  feilions^  (lill  an  indiQniQntmaj  bo  prf  feared  againft 
(tfm  in  hiaahfencfi^^  finc^j.  were  he  pief<s^t|  lie  could  not  be 
|icard  before  the  grand  jury  againft  it.    ,  And^  if  it  be  found) 
then  prQcefs  iqu^  i^oe  to  bring  hin:i  into  co^rt ;  for  the  in* 
diftment  cannot  he  ttiedi  ttnlefii  he  perfonallj  a{^ars :  ac«* 
cording'  to  the  mles  of  eqntty  tn  aU  calea,  and  die  c2|>ro& 
provifion  of  fbaitute  ii  ESw.  IB.  e;  ^  in  captal  •oos,.  tJM( 
tio  mail'  fliull  be  put  to  death,  utithout  being  Uou^t  m 
anfwer  by  due  procefs  of  law.  * 

The  proper  procefs  on  an  indi£lment  for  any  petit  mifde- 
mcfnor,  or  on  a  penal  (latute,  is  a  writ  of  venire  facias,  which 
is  in  the  nature  of  a  fummons  to  caufe  the  party  to  appear. 
And  if  by  the  return  to  fuch  venire  it  appears,  that  the  patty 
hath  lands  in  the  coun^  wkereby  he  may  be  diflreiBed,  theii 
a  dijlrejs  infinite  (hall  be  ifliied  frop  time  to  time  till  he  ap-> 

pean^ 


peais.  But  if  the  jheriff  returns  that  he  hatik  no  lands  in  his 
bailiwick,  then  (upon  his  non-appearance)  a  vrit  of  cOpiai 
ihall  iflue^  which  cosMOiaiids,  the  fheriff  to  take  his  body,  and  [  319  ] 
have  him  at  the  next  affifes  $  and  if  he  cMmot  be  taken  upon 
the  firfl  cspias,  a  fecond,  and  a  third  fta:ll  liRie,  called  an  oHar, 
and  a  pluries  capiat.  But,  on  indi£kment8>  for  freafon  or  fe* 
lony,  a  capias  is  the  firft  procefe ;  and  for  treafon  or  homi- 
cide, only  one  fliall  be  allowed  to  iflue  %  or  two  in  the  cafe 
of  other  felonies,  by  ftatutc  25  Edw.  Ill,  o.  14.  though  the 
u£irge  is  to  ifliie  only  one  in  any  feldny  %  tKe  proviC^t  of  this 
ftatttte  being  in  nwft  cafes  found  impraAicaUe  ^  And  fo» 
in  the  cafe  A  mifdemeihors,  it  is  now  the  ufoal  prafiice  for 
any  judge  of  the  court  of  king's  bench,  npon  certificate  of 
an.indi£hncnc  found,  to  award  a  writ  oi  capias  immediately^ 
in  order  ro  bring  in  the  defendant.  But  if  he  abfcondi6>  and 
it  is  thought  proper  to  purfue  him  to  an  outlawry,  theii  a 
greater  exa£^nefs  is  necei&ry.  For,  in  fuch  cafe,  aflet  thcf 
feveral  writs  have  ifTued  ki  a  regular  number,  according  i^, 
the  nature  of  the  rcfpe£live  crhn^s,  without  any  eflbA,  iht 
offender  (hall  be  put  in  the  exigent  in  order  tahis  outlawry: 
that  is,  he  ihall  be  exaded,  proclaimed,  or  required  to  fur- 
tender,  at  five  county  eotnrts  ;  dnd  if  he  be  rctumctl  (ptinto 
cp^a£iafy  and  does  not  appear  at  die  fifth  exadion  or  requifr- 
tion,  then  he  is  adjudged  to  be  mitanuti^  or  put  but  of  the 
pr6te£ti«n  of  the  law ;  fo  that  h^  is  incapable  of  taking  the 
benefit  of  it  in  any  refped,  either  by  bringing  afHons  or 
other  wife* 

Xhk  pum(hment,  for  outlawries  upon  indi^UMnts  for  niif- 

demefnors,  is  the  fame  as  for  outlawries  ,U|)OXi  ^ivil  afiions ; 

(of  which,  and  the  previous  procefs  by  writs  of  capias^  exigi 

JwciaSf  '5\i}4,  proclamation  we  fpok^  in  the  preceding  heok^O 

ykfit  jfprf^itvr^  of  .goods  and  chattels.     But  an  butlawry  in 

treaioo  or  felony  ^qnounts  jto  a  convidipn  and  attainder  of  the 

^   pfienvpchargjsc^i.o  the^indi^lment,  sfs  muc}^  as  jf  ,the  ofFender  ^ 
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hiul  i^a  foUii4  Ifn^^ty  by  i^is  coundry '( i ).  His  life  tarho weve^ 
ftiU  jundcr  therpfotedion  of*the  lflw>  as  hath  formerly  bcea  • 
[  3^0  1  obTdrvfd'':  fo.tbflt  though  antienU^aajoatfb39«dfeloo'was&^ 
.     '  tphave  f^Piit  Ifdpifitdmf  and  a^gbt  be  knocked  on  thehcad  Ufc^ 
a^wolf^  by  aoy  on^  that  Oiould  ou^et  hioi  ^  i  becaufci  hanng 
rpoouaced  all  law»  he  ^m  to  t^c  .dcaU  wah  as  in  a.ftatc'af 
nature,  when  every  pne  that  (boul4  find  him  might  flay  him :-. 
yet  now,  to  avoid  fi^cb  ^Dshuipanity^  it  is  boldea  that  no  man 
Is  .entitled,  tp  JLUl  .him  wantonly  or  wilfully  ;  but  in  to  douig  ^ 
is  guilty  of  murder  ^^  unlefs  it  b^pens  in  the  endeavour  to- 
•apprehend  him  K     For  any  perfon  may  arreft  an  outlaw  on  a 
ctfriminal  profecutioa,  either  of  his  own  head,-  or- by  writ  ot 
warrant  c^  capias  utlagatum^  in  order  to  bring  him  to  exccU"- 
tion.  "^  But  fuch  outlawry,  may  be  frequently  revipcfed  by  writ, 
of  error  \  the  prpceedings  therein  being  (as  it  is  fit  they  (hould 
\c)  exceedingly  nipe  and  circumftantial ;  and,  if  any  fmgle 
minute  point  be  omitted  or  mifconducled,  the  whole  oafr* 
lawry  is  illegal,  and  may  be  reverfed :  upon  which  reverfai 
the  p;irty  accufed  is  admitted  to  plead  to,  and  defend  himfelf 
againO;,  the  indidiment. 

9 

Thus  much  for  proceCs  to  bring  in  the  oiF^ndev  after  in« 
di£lment  found:  during  which  ftageof  the  profccution  itis^ 
that  writs  of  certiorari  facias  are  uTually  had,  though  they  majr 
be  had  at  any  time  before  trial,  to  certify  and  remove  the  in- 
diftment^  with  a)l  the  proceedings  thereon,  from  any  inferiov 
pourt  of  criminal  jurifdiftion  into  the  court  of  king's  benchf 
which  is  the  fovereign  ordinary  court  of  juftice  in  caufes  cri* 

*»  a  Hal.  P-  C-  ao^i.  «  x  Hal;  p.  C  497. 

«  Sccpag.  178.  \  Bra^ioo. /«/.  laj, 

^  MIrr.  c.  4.'§  4.     Co.  Iltt.  128. 


T- 


-  ( I )  In  moil  cafes  now  iil  which  a  perfon  co«vi6fced  by  a  Verdi6k 
Js  deprived  of  clergy,  a  perfon  outlawed  will  alfo  be  ouftedofelergy^ 
yet  fomc  few  inftances  may  perhaps  flill  remain  whereas  perfoa 
putlawed  will  have  clergy,  though  if  he  had  been  tried  for  the  fame 
offence,  hp  would  have  been  capitally  convifted,'  Stt  J'ofier^' ^$% 
J  Leach .  Uavff.  481.    4  T.  Ji.  543^ 

'.  '   '  piina^. 


Ch. 24*     1  W » OK  as;  3^0 

mtnaL  Aod  this  18  frequently  done  fo^  one  of  thefe  four  pur«*^ 
Po£m  ;  either,  i*  To  confider  and  determine  the  validity  of 
appeals  or  indiAnnents  and  the  proceedings  thereon ;  and  to 
qaafh  or  confirm*  them  as  there  is  caufe :  or,  2.  Where  it  is 
fnrmifed  that  a  partial  or  infufBcient  trial  will  probably  be  had 
in  tho  court  beloVt  the  indi£lnRnt  is  remered,  in  order  to 
have  the  prifoner  or  defendant  tried  at  the  bar  of  the  court  of 
Jong's  bench,  or  before  the  juftices  of  nifi  prius:  or,  3,  It  is 
fo  removed,  in  order  to  plead  the  king's  pardon  there :  or, 
4.  To  iifue  procefs  of  outlawry  againft  the  offender,  in  thofe 

counties  or  places  where  the  procefsofthe  inferior  judges  wilt  [  3^*  J 
not  reach  him  *•  Such  writ  of  certiorari^  when  iflued  and 
deliTcrcd  to  the  inferior  court  for  removing  any  record  or 
other  proceeding,  as  wdl  upon  indi£iment  as  otherwife,  fu- 
perfedes  the  jurifdi£lion  of  fuch  inferior  court,  and  makes  9II 
fubfequent  proceedings  therein  entirely  erroneous  and  ilTegal; 
unlefs  the  'court  of  king's  bench  reniands  the  record  to  the 
court  below,  to  be  there  tried  and  determined^  A  certiorari 
may  be  granted  at  the  inftance  of  either  the  profecutor  or 
the  defendant :  the  formeras  a  matter  of  right,  the  latter  as 
9  matter  of  difcretion  ;  and  therefore  it  is  feldom  granted 
to  remove  indiftments  from  the  juftices  of  gaol  delivery,  or 
after  iffue  joined  or  confcflion  of  the  fa£l  in  any  of  the  courts 
below  *. 

At  this  ftage  of  profecution  alfo  it  is,  that  indiaments 
found  by  the  grand  jury  againft  a  peer  muft  in  confequence  of 
^  writ  of  certiorari  be  certified  and  tranfmitted  into  the  court 
of  parliament,  or  into  that  of  the  lord  high  fteward  of  Great 
Britain;  and  that,  in  places  of  exclufive  juqfdiAion,  asth^ 
two  univerfities,  indictments  muft  be  delivered  (upon  chaU 
lenge  and  claim  of  cognizance)  to  the  courts  therein  efta* 
Uiih^d  by  charter,  and  confirmed  by  aft  of  parliament,  to  b^- 
(here  refp^dively  %iic&  and  determined^ 

}  I  Hal.  P.  C,  210,  *  1  Havfk.  P.  p.  aS;.    4  Burr.  749, 
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CHAPTER    THB     TWfiNTY-FlFTH* 
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Of    ARRAIGNMENT   and    if's 

INCIDENTS. 


WHEN  the' offender  either  appears  voluntariljr  to  9p. 
indiAoientj  or  Wk%  before  in  cuftody,  or  13  brought 
in  upon  cfiminai  procefs-  to  anfwer  k  id  tbr  propei;  equity  he 
is  immediately  to  be  arraigned  tlicroMi  ^  whidi  i^  the  ii}k 
ftage  of  orimioal  piso&cution. 

To  anaigiiy  is  notbiog  elfe  Ihu  to  call  tl«.e  prifonet  to  tliQ 
b^r  of  the  courts  to  atifwex  the  matter  charged  ujjpn  hi(n  ia 
the  indi£tment*  (i).  The  prifonet  is  to  be  caikd  to  the  bar 
by  bis  name  \  antl  it  is  laid  down  in  our  antient  books  ^j  that 
though  under  am  indi&mcnt  of  the  higbeft  nat^ire,  he  xavSk 
be  brought  to  the  bar  without  iron^  or  any  manner,  of 
ihacklcs  or  bonds  ^  nnlefs  there  be  evident  danger  of  iio 
efcape,  and  then  he  may  be  fecured  with  ironsi.  But  yet  in 
Layer's  cafe^  A,  D.  1*7 22^  a  difference  was  taken  between 
the  time  of  arraignment,  and  the  time  of  trial  %  ai)d  aqcordv 
kigly  the  prifoner  flood  at  the  bar  in  chains  during  the  tinv^ 
of  his  arraignment*  (2).  ..-.,.,. 

*  &  Hal«  F.  C.  six6.  7^.   3  loft,  34^     Kd.  )o.     s.  li)U 

^  Bradt.  /.  3«  de  coron.  c.  iS.  §  3.      P.  C.  2x9.    ft  Hawk.  P.  C.  ^oS, 

Mirr.  f.  S'fi^'  »•  .  %  54«    ^^'  '•  *•         *  State  TrUh;  VI.  130. 

r.3f.  ^1.  BA.  r.  5.  Staling  P- C  *    :i 

•      •   ■•  •*         ■  •         kf^ 

•  —  — —      — '-  -  ■*-~      '*-      1  u_i_ i_    J    -  ■ '  ■     I  I  >  IM 

(r)'  ThigwTXrdin  Ladn  (Lord  Hde  fry*)  itno-olkdl-^liaiiiW 
rationemponeref  and  in  Fteneh^i^n^^  or  MavrnkitA-a^r^MSL 
p.C.  ai6.  '  .     :  .    -? 

(2)  And  it  has  fince  been  held  that  the  court  has  no  authority 
to  order  the  irons  to  be  taken  oiF,  till  the  prifener  has  pleaded,  aa<} 
^he  jury  are  charged  to  try  him.    Wcatt^^  Cafe,  Leach^  34. 

Wheii 


Ch.  25-    '  W  a  ^  «r  <H4  323 

Wmsh  ke  k  broDj^t  to  t^  b^r,  he  U  ioalted  ispdii  by 

DMCkt  to  hoU  up  hi0  band  :  whidi  though  it  may  feem  a^ 

tfifliiif  4iffciii9lMi6e>  yet  i»  of  this  impoareance,  that  by  the 

holdtag  op  of  hb  hand  tonjlat  de  perfom^  and  he  owris  him^i' 

fttlf  le  he  of  that  naroe  by  which  he  is  called  \    UoweTerj  it 

St  AtK  ^n  indiipeiifabk  eetiimotiy  j  for^  being  calcttliiie^ 

Aercly  for  the  purpofe  of  identifying  the  perfon,  any  other 

aekfiowlegeaiem  will  anfwcr  the  purpofe  as  well:  theiitfote« 

il  the  ptifoner  oU&iately  amd  cofltemptuoHfly  refufes  to  hoM 

up  his  hand|  but  confeflcs  he  is  die  perfon  named^  it  is  fully 

Ilafidea«^  .;..,(. 

»  ,  .  ....  I       •  » 

-  Histm  the  \tA\Sctsictt  Is  fobe  tt^A  to  him  difl3n£l1y  !n  the' 
Sttgltfli  tmygocy  (wittch  wa*  la^  ev^n  while  at!  other  pro- 
ceedings were  in  Latin,)  that  he  huay  filly  undfcWlatid  his 
charge.     After  which  it  is  to  be  demanded  of  him,  whether 
he  \^  gtlilty  of  the  crime  whereof  he  ftands  indittifd,  ct  not 
guilty.    By  the  b!<f  common  law  the  afcceflbry  conld  n6t  be 
Arraigned  till  the  principal  was  attainted  ;  unlefs  he  cKofe  it, 
t6f  he  Might  waive  the  benefit  of  the  law  :  and  therefor^ 
ptiaclpstl  afifd  iiceeflbry  rtttght,  and  may  (till,  be  arraigned; 
and  plead,  and  alfo  be  tried  together.     But  otherwife,  if  the 
principal  had  never  been  indi£led  at  all,  and  flood  mute,  had 
'challenged  above  thirty-fivejurors  peremptorily,  had  claimed 
the  benefit  of  clergy,  had  obtained  a  pardon,  or  had' died 
fcefere  attainder,  the  acceflbry  in  any  of  thefe  cafes  could  not 
be  arraigned':  for  non  conftitit  whether  any  felony  was  com- 
ftiitted  or  no,  till  the  principal  w^s  attainted  ;   and  it  might 
fo  happen  that  the  acceilbry  ihould  be  convidied  one  day,  and 
the  principal  acquitted  (he  next,  which  would  be  abfurd. 
However,  this  abfurdity  could  only  happen,  where  it  was 
pofGble,  that  a  ttlal  of  the  principal  might  he  had,  fubfe- 
que^'  to<  that  of  the  acceflbry :  and  therefore  tlie  law  ftiU  con- 
tiiftiti6l(  that  the  acceflbry  IhalL  not  be  tried,  fo  long  as  the 
ofincipal  rerfuins  liable  to  be  tried  hereafter.    But  by  ftatute 

I  Ann* 


i.*  jh 


3^4  JPvMhiQ'  Boojc  IV, 

1  Aiffi.e«9^  if  die'priflqpalbe  once  conyidei,  and  before 
attainder,  (that  i$^  before  he  receives  judgipent  of  doathor' 
omiawrj,)  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or  • 
«therwifei  >  orif  the  principal  ftands  mute,  or  chaiUenges  per- 
emptorily above  the  legal  mimberof  jurors,  fo  at  never  tbbe- 
fowriAcd  aft  all  $   in  any  of  thefe  cafea,  in  which  no  ftibfe- 
qodnt  trial  can  be  had  of  the  principal,  the  acceflbry  maf  be* 
proceeded  agaioft,  as  if  the  principal  feloir  had  been  attaint*- 
f  d :  for  .there  is  notdanger  of  future  eontradtdion.  And  tipOA 
At  trial  df  the  accefibry,  as  veil  after  as  before  the  convi£Hai» 
of  the  princtpal,  it  feems  to  be  the  better  opinion,  ttni 
ibailded  on  the  true  fpirit  of  juftice  ^  that  the  acceflbry  is  at 
'£htffty,(if  he  can)  to  controveit  the  guile  of  his  fuppofed 
pciBcipal^  and  to  prove  him  innocent  of  the  chavge,  as  veS 
iA  point  of  •  jra4^  as  in  point  of  lasv* 


•  ^'. 


When  a  criminal  is  arraigned^  he  either ^M/tdf  muUx  or 
foiifeffes  the  fa£t ;  which  circumftances  we  may  call  inadenU 
to  the  arraignment:  or  elfe  he  pleads  to  the  indi^nxept,  which 
IS  to  be  confidered  as  the  next  ftage  of  proceedings.  But 
firft,  let  us  obferve  thefe  incidents  to  the  a)rraignnientj  af 
Sanding  mutCji  or  confeHion, 

I.  Regularly  a  prifbner  is  faid  to  ftand  mute,  when^ 
Ixeing  arraigned  for  treafon  or  felony,  he  either,  i.  Makes  no 
anfwer  at  aH :  or,  2.  Anfwers  foreign  to  the  purpofe,  or 
with  fttch  matter  as  is  not  allowable  ;  and  will  not  anfwer 
otherwife  :  or,  3.  Upon  having  pleaded  not  guiltjr,  rcfufes 
to  put  himfelf  upon  the  country  ^.  If  he  fays  nothing,  the 
court  ought  fx  officio  to  impanel  a  jury,  to  inquire  whether  he 
Hands  obftinately  mute,  or  whether  he  be  dumb  ex  vifitationc 
JhL  If  the  htter  appears  to  be  the  cafcj^  the  judges  of  the 
court  (who  are  to  be  of  counfel  fot  the  prifoner,  and  to  fee 
tliat  he  hath  law  and  juftice)  ihall  proceed  to  thp  trialj  and 
examine  all  points  as  if  he  had  pleaded  not  guilty  K  But 
irhether  judgment  of  death  can  be  given  againft  fuch  a  priv 

''  Fofter,  365,  &n  P    %  Hawk,  P,  C,  3x7. 

»  1  HaLP,  C.  316^ 

foiier^ 


idticTy  who  ha  A  licvfer  pleaded,  and  can  fay  hotlnbg  in  arrcft 
bf 'judgment.  Is  a  point  yet  iTndetetmincd  *. 

.  If  he  be  fouiul  to  be  obfllnately  mute,  (which  a  prifoner 
hath  been  held  to  be,  that  hath  cutout  his  own  ;pnguc  ^,) 
then^  if  it  be  on  an  indictment  of  high  treafoDi  it  hath  loog 
been  clearly  fettled,  that  (landing  mute  is  an  equivalent  to  a 
conyidion,  and  he  (hall  receive  tlie  fame  judgment  and  exe* 
cution '.  And  as  in  this  theliighedcrimCi  fo  alfo  in  the  lowcft 
fpeciesof  felony,  viz.  in  petit  larciny^  and  in  all  mifdemet- 
noTSi  (landing  mute  hath  always  been  equivalent  to  convip> 
tion.  But  upon  appeals  or  indiClments  for  other  felonies,  or 
petit  treafon,ihe  prlCbner  was  not,  by  the  antknilaw,  looked 
ppon  as  convideil,  fo  as  to  receive  judgment  for  the  i^lony.; 
but  (hould,  for  his  obftinacyy  have  received  the  terrible  Sen- 
tence of  penance,  or  peine  (which,  as.  will  appear  prefcntly, 
was  probably  nothing  more  than  a  corrupted  abbreviation 
ci prifone)  forte  et  dure. 

Bbfori;, this  was  pronounced  the  prifoner  had  not  only 
irina  adtrionitioy  but  alfo  a  refpite  of  a  few  hours,  asMLthe 
fentence  was  diftindly  read  to  him,  that  he  might  know  his 
danger  ^  :  and,  after  all,  if  he  continued  obftlnate^  and  his 
offence  was  clergyable,  he  had  the  benefit  of  his  dergf  ai« 
lowed  liim,  even  though  he  was  too  ftubborn  to  pray  tt^. 
Thus  tender  was  the  law  of  infiidUng  this  dreadful  puxnfli- 
xnent :  but  if  no  other  means  could  prevail,  and  the  prifoner 
(when  charged  with  a  capital  felony)  continued,  ftubbosilf 
mute,  the  judgment  was  then  given  againft  him,  wkhout 
:iny  diftin£lion  of  fex  or  degree.  A  judgment,  whick-waa 
purpofely  ordained  to  be  exquifitely  fevere,  tha(  by  that  y^ry 
'  means  it  might  rat«ly  he  put  in  execution  (3}. 

«  1  H»U  P.  C.  317*  »«Hrf.  P.C.  yro.       ♦ 

k  3  Inft.  178-  "^  »  Hil.  P.C.  |ii.    sHMc^P^ 

1  %  mwk.  P.  C,  329.   %  Hal,  P.  C.      33x« 


(3)  Aulus  Gellius  with  more  truth  has  made  the  fame  obferva«* 
tion  upon  the  cruel  law  of  the  Twelve  Tables  De  inope  dchitorejs'^ 
candop  *^  £0  confiRo  tanta  smwanitai  pans  denvnciata  ejl,  nt  ad  earn 


The  ndcy  or  q^sftMnyr^c  extottm  ooaleifioii  fcon  crnii)- 
mUy  if  3  pradice  of  a  dWrc«.ciit  i»in»e  {  aAm*  bartBg-^QB-ot^ 
I  326  ]  ufed  (o  compel  a  man  to  put  himibif  tipon  his  tri^ ;  tb$thfM^ 
^  fpccics  of  trial  in  Itfelf.     And  the  trjal  by  r^ck  is  «{tQT(]r 
unknown  to  the    law  of  England ;  .  though  ott.ce.  wh^o 
the  ifukes  of  Exeter  and  Soffblk,  and  o|her  tninifiers  of 
Henry  VI.  had  laid  a  def^  to  introduce  the  chril  lav  Into 
this  kingdom  as  the  rule  of  goremment^  for  a  beginning 
thereof* they  creded  a  rack  for  torture  j  which  was  called  in 
deriOon  the  duke  of  Exeter's  daoghter,  and  ftill  remains  in 
tlie  tower  of  London"^:  where  it  wa«  occaConally  ufed  as  ^n 
engine  of  ftate^  not  of  law,  more  than  once  in  the  reign  of 
queen  Elizabeth  ^     But  when,  upon  the  ailallination  of  Vil* 
liers  duke  of  Buckingham  by  Fclton,  it  was  propofcd  in  the 
j>rivy  council  to  put  the  afTaffin  to  the  rack,  in  order  to  difcovcr 
his  accomplices  ",  the  judges,  being  confulted,  declared  una- 
xiimoufly,  to  their  own  honour  and  the  honour  of  the  lEnglilh 
law,  that  no  fuch  proceeding  was  allowable  by  the  la>vs  of 
England  *>!     It  feems  aftonifhing  that  this  cifage,  of"  admiht- 
ftcxiag  the  torture,  flioiUd  be  faid  to  arif^  from  a  fttuiemefs 
to  the  lives  of  men  :  and  yet  this  is  the  reafon  given  for  ic^s 
introdudion  in  the  civil  law,  and  it^s  fubfequent  adoption  by 
the  French  and  other  foreign  nations ' :  viz.  becaufe  the  laws 
Cannot  endure  that  any  man  (bould  die  upon  the  evidence  Of 
H  faiie,  olr  even  a  £ugle  witnels ;  and  thevefbre  coatrivcd 

*  3  Inft.  35.  '  CsJ.  /.  9.  /.  41.  /.  S.  ST  f.47.  /.  16.. 

9  |t)Uhw«^^l.K  6}8. 


tmqmtm  pervemrdttr  ;  for  he  adds,  dkJjftSum  efe  mtiiquHus  nenmum 
fqmdemjneque  le^  •  neque  au£w.  lib.  so.  c.  f .  But  wkh  refpe^  to 
the  horrid  judgment  of  \hA  feint  forte  et  dun^tht  profe<;uitQr  aiid^ 
;tfceiMttrt  conU  enercUe  no  difcretion,  or  fhew  do  £avo^rtP.a  pn- 
foner,  who  flood  obftinately  nute.  And  in  tkelegal  hiftwy  -of  tkts 
country  there  are  numerous  inftances  of  perfoas,  who  have  hadvefo- 
lutlon  and  patience  to  undergo  fo  terrible  a  death,  in  ordir  fo 
benefit  their  heirs  by  preventing  a  forfeiture  oftheireftates,  which 
Would  have  been  the  confequence  pf  a  convidipn  by  a  verdid. 

13  this 


diisioietlMiU  .tiiat4i»0Qeacirftoiil4  s^Ctftsttf^ 

*^eiii«i^  - 1>(  guilt  bf  a  pkui.  confttSknU    Tbm» ntv^  ai iiM»'^ 

Vimieiiy  the  hdrdinafiifof  hia .omftatutkiiry  and  hifv>gmk iby ,  ;; 

the  fenfibililf  <tf  his^mrtet  i^-i-Bm  ijhsrc  needs  atAf  to  ftne 

%de«rate)7  %  in  otder  moft  effe&natty  tQ  caipofe  dna  inhtt- 

maa  ipecies  of  meteft  tfac'iMteMnntT^fwhich^  »»  a  t^il^ 

sod  cikearion  of  truthy  was  lomg  iago  Tery:  ci^ncly  potfili?fl 

vout  bf  Tnllf;   Aoagh  Jieiivisdi&a  ibtewbexisiu  it.ltras 

ttfaal  to  tOTtufe  flsfct  in  oidecto  fnrnUli^videnoe  r  -^-^ffmrfty  [  317  ] 

(t^jB'hfty  -^^  iffa  tfirmenta  fftb&naii  Mori  m$itr0tur  Haturm  §u^ 

^  j^fii^^^uitu  animi  turn  enrf^rhf  iPipi^  ^na^ttry  fifOiit  iHid^y 

'**'TC0rntm^tJf£Sy%mfirmattMm  i  td^intstr^rumimgff^fiaymhil 


.V     f 


^  The  EngUflx  judgment  of  penance  for  (landing''  ,,5^V,^ 
vra9  as  folipwa :  tb»t  the  prifoner  be  remanded  to  the  prif<m 
from  whence  .he  came  }  and  put  into  a  low^  darJL  chamber ; 
.and  tlverc  be  laid  on  his  back,  on  the  bare  floor,  naked,  ur)- 

*  •     •  •  -        ■ 

lefs  .where  decepcy  forbids }  that  there  be  placed  upon  his 
body  as|;reat  a  weight  of  iron  a>  he  ^ould  bear,  and  morc^: 
t}\zt  he  have  no  fuftenance,  fave  only,  on  the  firft  day» 
three  morfels  of  the  word  bread  y  and,  on  the  fecoud  day, 
three  draughts  of  (landing  water,  that  (hould  be  neareft  fa 
the  prtfon  door ;  and  in  this  fituation  this  (hoald  be  alter- 
nately  his  daily  diet^  till  he  d'ted^  or  (as  antiently  the  judg- 
ment ran)  till  he  anfwered ". 

It  hath  been  doubted  whether  this  punifhment  fuMifted 
at  the  common  law^,  or  was  introduced  in  confequehce  of 
the  ftatute  Weftm.  1.3  Edw.  I.e.  12.'  which  fecms  to  be 

^  .   *  ipheoisf^is  Bcwiria,^(ch.  i6.)  ia         *  Pro  Sulfa,  28.  , 

an  exquiiite  piece  of  raillery,  has  pro-         ^  a  Hal%  P.  C.  3X9>'1  fla^^k.  P.C* 
'  p^Teil  cl^is  prDt>lem,  Vrfth  a  gravity  and      §^9.  ii- 

*  'prtcHiM/  riiat  tkr  i/ft>y '  diacbeoiaikil  t  '^  Blrittfoa^ «.  4,'  ^  ii.    M^fiUi  L  t . 

^•>A  thKfl'fd^ee  of  the  inikiotei  and  the  ien«  c.  34.  §  33..                                    . 

«  6briK|  of  (He  mnrei  of  an  inooceot  ^  x  Ind.  179.  .  2  Hal»  P.  C.  %%%• 

'V  pef<oi&  being  giveo^  it  is  required  to  a  Hawk*  P>  C.  330. 

,  '*  find  tJbe  do^rec  of  p^in,  neceflary  to  '  Staundf  P.C.  149.     B«rr.  82.  ' 

**  niaJkc  him  confefs  himfdf  guilty  of  a 


'  tht  hettiw  tpMmi.    Vtt  not  tf  word  '^  it  1^  mcntfdrfedHti 
OlMA^il  OT^Biadoli^  or  411  cmf  ^iftiifti^iulhlleA',  cafe/or  tectyrff> ' 
(ttiat-hifftryet  taen-prodttde^^)  previOMtiy  fhe  rei;^  of  E3i 
watKl  I. :  but  «b«re  are  iilftdticH  <yn  itcoM  m  flie  rei^  &f 
Henry  IIL  r,  whete  ^rkm^viec^M  of  fetony,  antf'ftstndhf^' 
mute,  wero  tried  iii'*'{»Mia«rl«r  manner,  by  t^6  focediytf 
jtfiiks,- aodconvi^d;   and- it  is  sfltirttfd  by^the  jtfdges'iii 
8  HeiT«'IV«  thsiti  by  the  eotiiaiM  Itw  tefore  the  ftttute^ 
ftitidkrg  oime  on  umpptAUamttHuitecl  to  a  convlfkioit  of  the 
{6U>mf.K  ,  Tins  Aatute  of.  Edrnvd  I.  dit^fts  Aich  perfoiw 
E  3tS  3  j<  as  ^aiU  not  pot  thttinfdiet  cponinquefta  ef  fekmka  befott^ 
.«'.*Ai  judges  at  the  ftait  of  the  king,  t^  be-ptttiotb  kartltnd 
«  ftroRg  ptifon  f/oient  tnys  en  ia  prjfotte  fori  it  dure)  at  thofe 
«'  which  refufe  to  be  at  the  common  law  of  the  land/'   Aod - 
iminediately  after  this  ftatuCc,  the  form  of  the  judgment ap-< 
pear»  in  Fleta  and  Bf  itton  to  have  been  cJnly  a  Tcry  ftralt  con- 
finement in  prifon,  with  hardly  any  degree  of  fuftenance ; 

.    but  no  weight  is  dxre^ed  to  be  laid  upon  the  body,  fo  as  Ifor 

haften  the  death  of  the  mifetable  fuffcrcr  :'  artd  indeed  any  • 

■  furchargc  of  punifhment  on  pcrfons  adjudged  to  jJenahce,  fo 

'  as  to  fliorten  their  lives,  is  reckoned  by  Florae  in  the*  mirroi? 

*  as  a  fpecics  of  criminal  homicide.   It  alfo  clearly  appears,  by 

a  record  of  31  Edw.  HI.  *»,  that  the  prifoner  might  then  poffi- 

bly  fubfift  "for*  forty  days  under  this  lingering  punifhment. 

I  (ht)uld  therefore  imagine  that  the  pradliceof  loading  hiih 

with  weights,  or,  as  it  was  ufually  railed',  preffing  him  t9 

;  deaihy  was  gradually  introduced  between  3 1  Edw.  IIL  and 

8  Hen.  IV.  at  which  laft  period  it  firft  appears  upon  our 

books  ^  \   being  intended  as  a  fpecies  of  mercy  to  the  deling 

qoent,  by  delivering  him  the  fooner  from  his  torment :   and 

.hence  I  prefume  it  alfo  w^s,  that  the  duration  of  the  penanee^ 

was  then  firft"^  altered ;  and  inftead  of  continuing  tiH  bt  am* 

'JkOiftidy  it  was  directed  to  continue  till  he  died^  which  muft 

very  foon  happen  under  an  enormous  preffiire. 

7  EmlynoD  z  Ffal.  P.  C.  jaa.    ■  *  ch.  i.  §  9. 

*  Al  common  /ry,  a'vant  U  Jlafute  4$  *  6  Rym.  13, 

TTf/f.  I.  f.  11-  fictfam  up  efire  apfia^         *  Yearb.  8  Hen.  IV.  i. 
€t  tfi^tuM^t  m^irrm  <9nvfB  defehry*  ^  Et  fiiit  £t,  que  h  contratrt  a^itif 

'  (M  %  fl5w.  ^f^'  >7  ^refait  iicvant  ceibeurt   (IHd,  %- ) 


(4)  Two  inftances  have  occurred  fince  the  ps^g  9f  this  ftatut^ 
pF  perfont,  who  refubd  to  plead,,  and  who  in  coafequence  were 
condemned  and  executed.   One  wat  at  the  Old  Baiky  for  nurdet 
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Ta»  iiDK:eftaintf  cf  k't  ongvaal,  tbe  dpmhCt  that  «tf« 
conceived  of  it's  legality,  «id  the  repugnance  of :it'«.thfiOfy^ 
(for  it  rarely  was  carried  iato  pra^lice)  to  the  humanity  of 
th|B  laws  of  England,  M  ooncorred  to  require  a  legiflatiTe 
abolition  of  this  cruel  procefii,  and  a  rpftitution  of  the  «nticii( 
common  lawf  whereby  the  ftnadiag  mutie  in  folooy,  as  well 
as  in  treafon  and  in  trefpals,  amounted  to  a  confeilion  of  tb^ 
charge. .  Or,  if  the  corruption  of  the  blood  and  the  conib* 
<)ttcnt  efcheat  in  felony  bad  been  removed,  the  jtidgment  of 
pmufirte  it  dure  might  perhaps  have  ft  ill  innocendy  remaiiied« 
as  a  monument  of  the  favage  nfpacity  with  which  the  lordly  [  39  3 
tyrapts  of  feodal  antiquity  hunted  after  efcheata  and  foi* 
feitures  \  fince  no  one  would  ever  have  been  tempted  to  uo* 
dergo  fuch  a  horrid  alternative.  For  the  law  was,  that  by 
finding  mute,  and  fuffering  this  heavy  penance,  tb«  ludgr 
men^  and  of  courfe  the  corruption  of  the  blood  and  efcheat 
of  the  landf^  were  {ave4  in  felony  and  petit  treafon ;  ihougb 
not  the  forfeiture  of  the  goods;  and  therefore  this  lingering 
punlfliment  was  probably  introduced,  in  order  to  extort  a 
plea  I  without  which  it  was  held  that  no  judgment  of  death 
could  be  g^ven,  and  fo  the  lord  loft  his  efcheat*  But  in  high 
treafon,  as  ftanding  mute  is  equivalent  to  a  coavi£kion,  the 
fame  judgment,  the  fame  corruption  of  blood,  and  the' fame 
forfeitures  always  attended  it,  as  in  other  cafes  of  convi&ion*« 
And  very  lately,  to  the  honour  of  our  laws,  it  hath  been 
ena£led  by  ftatute  12  Geo.  III.  c.  ao.  that  every  perfon  who^ 
being  arraigned  for  felony  and  piracy,  (haU  ftand  mute  or  not 
anfwer  directly  to  the  oflFence,  fliall  be  convi£led  of  the  fame  ; 
and  the  fame  judgment  and  execution  (with  all  their  coo(!e« 
<|ttences  in  every  reijpeA)  Ihall  be  thereupon  awarded,  as  if 
the  perfon  had  been  conviAed  by  verdi£k  or  coofeflion  of  the 
crime  (4}.    An4  th«s  much  fot  the  demefiaor  of  a  prifonev 

upon 


jif  F  u  ;B  f  I  e  BoQK  ttr. 

» 

^opMi  htf  ^mfEunei^^  bf  Ib^ii^  which  now^  in  all 

^^^icSf  amounts  to  a,  conftrudivc  oonfeffion. 

.  _  ]]^ 'IlifB  oth^r  inaidoot  ti>  arraigomflnts  exclufire  of  ^ 


>)«9i} .  H  tb9  ;pr«foaer'»  5^}ual  imf^ljha  of  the  indiSmcnt* 
Upon-  a  fimi^c  and  plain  confeflioi|»  the  co|irt  hath  nothing 
to  do  but  to  award  judgment:  but  it  is  ufuallf  very  back- 
!ward  itt't^eeivin^and  reconlinfr ibob confeffion,  oftrof^ten- 
^Amiefiito.die'ltfeof  tbcfabfed;  and  w^l  genoraUyiidviEe 
itfaepniboertOTeiraftit^  and  plie^  ti^Cho  indiAm^^ 


.  ii 


'   B^T^there  is  another  fpecies'oCconfeffioiiy  whkh^r<s  Mul 

itmcfi'  of^in  our  autient  booka^.of  a  far flaomcompUo^^ 

Mid,  whkh  is'calkd  i^l^^^TMinririsf^    And  that  «$.whqij|.|^l$fw 

.  docb  confefs  the  Hfk  before  plea  pleaded;  and  ^t^t^a  QtM- 

-ciifes  dthets,;  his  accomplices  of  the  fimietiiaM^  ts.imUt  to 

ebtam  his  pardon.     In  tfak  cafe  he  ia  cafficd  an  •pJinnwr  or 

f  rower,  prvhaior,  and  the  party  sppcAkd.otf^a^jatM.i^  <i4k^ 

Libc'^feila.    Such  appn>vcfnaetl^cao  ooljr  be  w  4ap\irt.<f* 

.feneea;  and  it  is»  as  it  wese»  cquinlclil  to  aH  M^^^l^t9 

^cfrthe  appettee  is  equally  iMMJiff^  to  anfwet  tu  and  if 

hie.hath no  reafefiaUe  and  hgal'escqptiotis  to  m$^€  tptjthc 

perfon.of  the  appttoiecr^  wUdb  tUdpcd  act  ferf  nMieroui^^e 

I  «tt  .    JDMfft-'jslift'bimfrlf  upcai  bbiriadb  either  bj^baoelj.prbjfthe 

^jDouotvf  I  andy  i£virani|oifiMd  or.  fomd  ^uihy*  >m«ft  /eftr 

'  -'tb^  jcdgn^M  ol  dio  Ufw,  and  die  appcoirer  fhall  hasrto  hts 

~  -  -■...  ..  .    _^    .  _.'.         ,1..  ..♦.  .Jw^ 

tn  V7^7,*tbe  oiyief' wa<'"ft)t  burgfary  at  the  fammer  sflSffis  it  W^s 
'fe  1762.*-  It  nSght^piriizps  have  h'eehagrtafcir  improTemeiifc^ 

I:  A^  hlw}-  tf the  ^^^nh^  fi^e  had  %ikAt  cctaBd^mT  ^  ^  cf^tiot 
•'gdli)'r  ratlMht  than- 'a-  MifieAia.  >.  For  it  woutf  i  nfientcdinre 

:.po>ctffi(d)r  a»<an  cnnple^'andiherntaieiatisfiDfihirf  jto^.theriainds 

:t)iFTb^p]d>iiiV-iC'tlk  prydnerJhoulIcGiffieridealh  J^&et^'.yiMfc 

mamfeftatioR  of  hk  guttt  hy  eridenccy  than  that  he  (houtd'  be 

:  brdcred  for  cxwutfon  only'fkira  t lie  prc&rtptioA  uliiA  infcs  feom 

'    -     --  '.        4..     J'..    ^     jC>     -.lOCTsa    3..  V         _ 

;':*  ^  '     '^  •  *'     pardon 


r  ^  TV 


pa/(t'(5n  r;^  Mtto'jufttiafi  '  Oh  t«(i  etter  han*,'tf^tRtf  %tel. 

fee  be  conqueror,  of  acquitted  by  the  juryi  t!fe  ^fpprb^Jr 

fhaU  receive  judgment  to  be  hanged,  upon  his  own  confeffibn 
^6i  St  focKftmentj  fbVtliedotidMottoPiitf  psCrddnFhaS  filled, 

trfaV'thc  cDnviaiffg  of  forfie  otWr  perfe^,  Mli  fh«rifoi«  Kfe 
.WrtTfaioirtcrtiairis-aBfollH^;'  *>    •  ^^      :.      r  ."  T.:' 

-*}  'Sfbv'te  b  piirdf  hft  tha  <iiMnfoa  o£  the  court  ta  pirrinut 
"^Aret^ppiofw  tliii9  co  apfe«]f>^or'not|  and,  m  firft,  .tbii^;!^!!!!!^ 
df  adiiriMAg  sipprdvemtfrvitf  htfth-  boan  long  cKflilMir  fcf^rtte 
truth  was,  a»  fir  Matthew  Hale  obferves,  that  more  mif^ 
-'iMbf  4l4tlf ftfrifiRt  tovgood  iBAD .>by  thefe  .kbd.rf  ap^ve- 
^oidnttfi  ai]^ti^  falfe  and  nulkioiis  accufatioQs  of  cfetpente 
^fUMuiyi  fliiMil»tiefit.to  the  pnUie  by  the  difcovety  and  «M- 
r «4Cl)cm : bf ^Ut  ofl«tider«.    .  And  therefore,  iir  th€  timet  whoif  ^^t  ^ 
itidti  ik^ffpuA^  ^*f^f^  fmnv^fvequently  adniitted,  great' MAMf» 
Hialhiteevf  iMve^licMdieibiiirf  ?  though,  fined  theiif  ^feoiiti- 
^'fla«ner;^«be^d^ral•t>f  appttyyenfedts  is  become  a  matter  #f 
i  ^iriiM^  :««rtio<Ity«  tbaii'itfei^  I  fhiril  only  obftrvi^  that  all  tfte 
goM,  urhaMvetf  2rbe;  tbat^can  be  expe£t)ed  from  tbts^  metfafyd 
tif^iff^iAMViflMl'i^fttlty  pio^ided^^  oefe  of  eobitng, 

'iriMibdrf,  btfrgliryi  ll#rfe4yfbakWig)  horft«AtfaKe|^,  ted  kt<i> 
^i;ihy'tcr  the  ^litr  ofi^r  (UiUinga  ^m  ihops^  wartboufes^, 
ifabter,  mrt  coich-ltdufes^^by  ftatuve^  4  £t  5  W.  ft^M;  c;^ ;. 
(J  &•  7  W:  m.  c;  17;  n  &  n  W.  in.  c.  23,  and  5  Ami.  [330 
el  31.  which  enadl,  that  if  any  fuoh  oflfender,  bein^outof 
{MrUetftf  fliall  difoeiirer  two  or  nu>ie  pef&iis,  who  b&vo  com- 
mitted the  like  oflrences,.fo  at  they , may  be  cofivi^ed  (hereof ; 
^ihilU.ip  £9:&j>f*bucg]j(ry  or  hQufebrrakingrf^ceive-a  reward 

'Of/#9A'«?*fcMV  g^^^^l  he^ntitlcd  t9>  a j^ydf^  of. all  c^j^tal 
.^fbiqe9^:<;?^ptiM^QlynivnIer  and,t;|[ea&)0^  jind  of  them 
\(ilMbbi©* tie^  «>fa  flf-cgiaiog  »»^  And  if  a^]?.  A^r}^  *«rii»>  l^oeieg 
^MbiMMflytflUlemafiCyifed^  irefe^  or  otfaot  tveaal^  fl^eU  dif* 
4Mtti!tii/x^9TofiBi  two-otfendefrof  bailing  rillegally  bottgfct 

britt«dv«d'ifae4lrm^iiie4baUl:iy  mtat  of'ftsitutfe  19  Oito.  If* 

•tf  ■  •  • 

...  J  .»f.W*  ^'1  9'  ^  *9«.    •  H*^*'-     .fcn^tayiftft   the  GMnagt  aa  of  15 
1^.  C.  ch.  24.  Qep.  Hica^.  cV^r.ds  <»nly  teill/if<4 

*  The  parten,  foi  dlfcofcring  oT*      oil^cef.         /      "   '• 

C  c  a    .  c.  30. 


^^  Public  Boopc  Ify 

c.  30:  be  pardbticd  for  all  fuch  fclomcs  cooimittrt  btfciir 
fuch  dJfcovcry  (5).  It  hath  aWb  been  ufual  for  the  juftldss  df^ 
the  peace,  hy  whom  any  perCbns  charged  with  fdony  arer 
committed  to  gaol,  to  admit  fome  one  of  their  accomphces 
to  become  a  witnc£s  (or, .  a$  it  is  generally  termed,  kbg  $ 
evidence)  againfthis  fellows;  iippn  an  implied  confidence^ 
which  the  judgeaof  gaol  delivery  have  ufually  coantenance4 
and  adopted j  that  if  fuch  acoompKcc  makes  a  fuU^nMi.comr* 
plete  difcovery  c^  that  and  of  all  other  feloniec  to  whpd)  ^ 
is  examined  by  the  magiftrate,  aiid  afterwards  gives  his  €fi- 
dence  without  prevarication  or  fraud,  he  (hall  not  hifrfetf  be 
profecuted  for  that  or  any  otjier  previous  dfience  of  dw  &me 
^egrce  *  (6).  ;  ,        '  ? 

*  »  Tfe  King  V.  Rudd ;    Mich.  16  G«o.  III.  #0  f  «af»  ttkfHd  Ceon,  ^ 

QldBtiiey,  Oft.  1775*  ,      , 

^» '    ' '     '        .     '  ■      ■         III      ^ J' »  i^iti  »  .     .  s 

.  (^}  Thcjpcrfons  defcribed  iafhe  tbovt  iktalreef.attdt  aiib.thob 
pcrfons  to  whom  -tht  king^b^.  f))ec^.pstK;laaatfoaia  ihe-gVQCttit 

or  otherwife,  hag  promifed  his  pardon,  lord  Mansfield  fays  have  a 
right  to  a  pardon.     Cotvp,  334. 

(6)  In  the  cafe  of  Mrs.  Rudd,  in  which  this  fubjeft  is  clearly 
and  ably  explained  by  lord  Mansfield,  and  again  by  Mr.  J.  Afton, 
in  delivering  the  opinion  of  all  the  judges,  {Cowp*  331  •)  it  is  laid 
down  that  no  authority  is  given  to  a  juftice  of  peace  to  pardon  an 
olTender,  and  to  tell  him  he  ihall  be  a  witnefs  at  all  events  againft- 
others.  But  where  the  evidence  appears  infufHcient  to  convfift  two 
•r  more  without  the  tellimony  of  one  of  them,  the  magiftrate  may 
encourage  a  hope  that  he,  who  will  behave  fairly  and  difclofe  the 
whole  truth  and  bnng  the  others  to  juftice,  fhall  himfelf  efcape 
punifhment.  But  this  difcretionary  power  exercifed  by  the  juftices 
of  peace  k  founded  in  pradtice  only,  and  cannot  controol  the  autho* 
rity  of  the  court  of  gaol  delivery,  and  exempt  at  all  events  the 
accomplice  from  being  profecuted;  .  A  motion  is  always  made  to 
the  judge  for  leave  to  admit  an  apcompli^e.  to  be  a  witnefs,  aQ4 
imlefs  he  fhould  fee  fome  particular  reafoli  for  a  contrary  condufi* 
he  will  prefer  the  one  to  whom  this  encouragement  has  been  given 
by  the  juftice  of  peace.  This  admiilion  to  be  a  witnefs  amounts 
to  a  promife  of  a  recommendation  to  mercy,  upon  condition  that 
the  acwxnpUcc  makes  a  full  and  fair  difclofureof  all  thecircomibncet 

of 


CKli^; 
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of  ll|9jtr]aic  for  w^'cb^  other  prifonera  are- tried*  >«ad  jo  which 
l|^,ha».brccn  concerQed  in  concert  with  them*  Upon  faihire  on  his 
part  with  this  condition,  he  forfeits  all  claim  to  prote£lipn.  And 
uppn  a  trial  fome  years  ago  at  York;  before  Mr.  J.  Buller,  the 
accomplices  who  waa  admitted  a  witnefs,  denied  iti  his  evidence  aff 
that  he  had  before  confefled,  upon  which  the  pnfoner  was  acquitted; 
but  the  judge  ordered  art  indictment  to  be  preferred  againll  this* 
accomplice  for  the  fame  crime,  and  lipon  hi^  previons  confbffion^ 
and  other  circuniftanccs,  he  was  csiivic^ed  and  eiceauted*  And  if 
At  jury 'wen  fatisfied  with'  his  guilt,  there  can  be  qo  x^ucftion  with 
regard  )x)t]|vtQ  the  law  and  joiV^c  of  the  cafe. 

Tll€  lea9:f  od  pomratotator  fays,  that  the  accomplice  thus  admitted 
^  wi^ep^  fMi  JiQt.iUter>\rard9  be  profecuted  for  that  or  any  other 
frevious  offence  of  the  fame  degree.  Mrs.  Rudd's  cafe  does  notSvar- 
rant  the  extent  of  that  poiition,  for  the  decifion  of  that  cafe,  and 
what  H  tidvMced  by  Mr.  J.  Afton,  (Cowp,  341.')  and  as  the 
editor  conceives  the  reafon  and  principles  of  this  doftrine,  will'  nort 
«xt€hd  Chd'daim  of  the  witnefs  to  mercy  beyond  thofc  offences  tn 
^^4iiih  he  haa  bcea  connc£M  with  the  prifoners  and  coac^raing 
wAid^  lie  fatia  pgacrioiifly  undeigone  an  e^aminatioiir 


•  ^ 
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e.  30.  be  pardonea  ftjr  all  fuch  fildbies  com»\tWA'^^^ 
fucb  dkcoYcry  (j).  It  hath  alfobccn  ufual  for  thejfiftW^J 
the  peace,  hy  wbom  any  pcrfons  chargcil  with  felony  attJ-; 
wmmittcd  to  g»ol,  to  admit  fome  one  of  their  accomptices 
to  becprae a  witncfe  {ar,.a»  it  is  generally  tetmcd,  lungs, 
erideiice)  againfthis  fellow*;  upon  an  implied  confideDQCj. 
which  the  judges  qf  gaol  delivery,  have  ufually  coontcnaoce4 
and  Adopted,  that  if  fUch  acoompitce  make*  »  fuU  ««l»^ 
plctc  difcovery  of  that  and  df  all  other  folonkf  »  which  hto 
15  eiamined  by  the  ttiagillratc,  ahd  afterwards  give*  *"' f^ 
"  dencc  without  preTarication  or  fraud.  Tic  fhaH  not  Mmfelf  be 
pTofccuted  for  that  or  any  otjier  previous dfftnce  of  rtW  ^^. 
^egree'(rt).  .'  .  ;,'.,  :;,: 

■  •  TW  King  Y.  Rudd  j  Mlth.  16  Ceo.  HI.  W  •  «*  fffPtti  *(««''* 
t^^Biilfy,  OO.  I-7S.  ,  ,  ,  .,.„i..-.  ■...-'■r 

^ :■     '  ..;. — -: ,.;    ■■■    ..-  ■  '    ;' Ji  bl\)  i-r^- 

,<y)  TheperfoiwdcfcribedmtiKibcmftatotofciaiMlalfoitk^ 
pctfons  to  whom  th«  Juogv.  by.  Ipe*yljKicIaaiBt«»pB'*h«'fe»''''* 
or  otherwife,  has  promifed  his  pardon,  lord  Mao»fi«ld  fey»  have  a 
right  to  a  pardon.     'Co<wp.  334. 

(6)  In  (he  cafe  of  Mr..  Rudd,  in  which  thh  fiAjeft  a  clearly 
and  ably  explained  by  lord  Mansfield,  and  again  by  Mr.  J.  Afton, 
io  delivering  the  opinion  of  all  the  judges,  {Cowp.  3JI.)  ititlaid 
down  that  no  audi'-  ' ,       ,,  ,.:"  pf.ice  to  pardon  an 

offender,  awd  to  t^W  i.',,.  i,^'  U,.,;;  l^  j  y.ii\.<\^  aL  al!  events  againft- 
Others.  But  where  the  tvidenci;  appears  infufEcient  to  conviiS  two 
•r  more  without  the  telllmory  of  one  of  them,  the  magiftrate  may 
■  encourage  a  hope  that  he,  who  Avil!  beh a vc_ fairly  and  difclofc  the 
whole  truth  and  hriog  the  otlicrs  to  jf  ftall  himrelf  efcape 

punilhment.    Bui  thj'^i  tlifcretionary  po'  cifed  by  tljA 

of  peace  ia  foundeil  In  pradiice  only,  ar. 
'  rity  of  the  court   ol"  ij.iol  (klivi-ry, 
accomplice  from   b.  i.i,;   prori.i.-iilcd. 
the  judge  for  leave   lo  :L<lmii   an  ar 
unlefi  helhould  Ire  fdnie  p^nciciiLi 
he  will  prefer  the  our  tu  ivluini  r' 
by  thejullice  of  pea.-e.      Ttii 
to  a  promife  of  a  rrcommcni 
theitccemplicemake;  a  full . 
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..ciit.    ThU  1$  uiaderit  tp 
V.  hen  the  ifaa  as'  alleged  is 
,uci  joins  iffues  upon  fdtnc  [  334  } 
.  hy  which  he  inCfts  that  the 
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E'arc^ now  to  corificfcr  the  pka  of  the  pftfoheri^y)r 
[/  dcfenfivc' matter  alleged  by  Mm  on  his  arraigirmfcfit^ 
if  he  Joes  not  confefs,  or  ftand  mute.  iTiis  Is  cither; 'K'A 
'^lef]to  thcjurlfdi&ion;  2.  A  demurrer;  3.  A  pka  id  ab^«r 
*  fiieiit  J  i(.  A  Special  pica  in  bar;  or,  5.  The  gtxieriil  ifii|c. 


«.  1. 


...ToRi^RLT. there  was  another  pjea,  now  Abrogated,' jBai( 

*  xXfhnB'uary  /  whrch'  is  however  neceffary  to  bd  lightly  toUcfa^ 

ed  upon,  as  it  may  give  fome  light  to  many  parts  df  our  an«! 

tienthw:  it  being  introduced  and  continued  durin?  the  fu- 

perftitious  veneration  that  was  paid  to  confecrated  gr6un4 

in  the  times  of  popery.    Firft  then,  it  is  tt>  be  obfetred,  ^t 

if^^pecfpn  accufcd  of  any  crime  (except  treafon,  wherein 

the  ^cTOwn^anH  Tacrilege,   wherein  the  church,  was  too 

\  nearly  /cQ^ccf^^cify  had^fleU  to  any  church  or  church- yard, 

,.^d  'within  rdrty  ^djiys  after  went  in  fackcloth  and  confe&d 

.bimfclf  guilty  peforjB  the  coroner,  and  declared  all  the  partw 

cular  circumffaiices  "oflbe'ofFcnce;  and  thereupon  took  tte 

oath  in  that  cafe  provided,  viz,  that  he  abjured  the  reailm. 

.  .and, would  depart  from  thence  forthwith,  at  the  port  that 

r.  ftould  W  veined,  him,  and  would  never  return  without 

- 1  Imvc  hoxn  the  king ;  he  by  this  means  faved  hh  life,"  If  lie 

^  ^  .chfexved  the  condiupns  of  the  oath,  by  going  with. a  crofsln 

C  333  3-  bishan5l-;ind  with  all  ccnivenient  fpecd,  to  tKe  port  affign^, 

and  enitlarking.     For  ifj  during  this  forty  days  privifc'gd  of 

*  fanftiiary^"  ojf  irt  hfe  road  to  the  fea-fidfe,  hi  was'iipp^chcndcd 


U>  V 
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and  amigned  in  any  courts  for  this  felotiy,  he  ihight 
the  prinlege  of  fan^uary,  and  had  a  right  to  be  rettianded^ 
if  taken  out  againft  his  will*.  But  by  this  abjuration  his 
blood  was  attainted,  and  he  forfeited  all  his  goods  and  chat* 
lels^.  The  iDtniQiilty^o&'thefQt  pr}vil<Qg^4  plaoea  was  very 
much  abridged  by  the  ftatutes  27  Hen.  VIIL  c«  19.  aa4 
3a  Hen.  VIIL  c.  I2.  And  now,  by  the  ftatute  ax  Jac  L 
c.  28.  all  priflegc  of  faq£|ya«y,  ^d^  algi^atipi^confequenc 
thereupon,  is  utterly  taken  away  and  aboliihcd. 

FpaHERLT  alfo  the  benefit  of  clergy  ufed  to  be  pleaded  ^ 

,  ^£pi:e;^riaj  pr.convi^on,  and  was.ca}led  a  J(clifujt^yjf'la^ ; 
^^vhfph.  v^A.  the  namp  alfo  giy^n  to  that  of  fan£tuary*^^2ut, 
,,  as  ^c  prifQuer  upon  a  trii^l  b^s  ^  chance  to  be  acquiued|  and 
totally  difcl^arged}  ai^d,  if  copvi^ed  oif  a  clergyable  felonj, 
is  entiM^d  t^qv^Uy  to  ^his  clergy  after  as  befojre  conyidxiqh  $ 
this  courfe  is  extremely  difadvantageous :  and  therefore  the 
benoGt  of  clergy  is  now  very  r^roly  pleaded ;  but^  if  fipund 
f e(|ifi&^,  if'  prayed  by  the  ccfQvi&  before  judgment  is  paired 
Ijpojahip.  ,  ,         , 

I  ,FMqB£9.  therefore  tip  th^  five.  fpeci<(9  of  pleas,  before* 
;  mentioned* ,  ,    .    ,  ,  " ' 

^  I.  A  FLEA,  to  the  JurijdiSHon,  is  where  an  indi^ment  is 
taken  before  a  court,  that  hath  no  cognizance  of  the  offence ; 
as  if  a  man  be  indi£led  for  a  rape  at  the  (herlfF's  toum,  or 
for  treaibn  at  the  quarter  felHons:  in  theft,  or  fimilar  cafes, 
he  may  except  to  the  jurifdi£lion  of  the  court,  without  aa- 
iWering  at  a}!  to  the  crime  alleged ^ 

II,  A  D£MuaRSit  to  tlie  indidiment.    This  is  incidedt  t<> 
.,  criminal  cstfes,,  as  well  as  civil,  when  the  HQt  as  alleged  is 
allowed  to  be  true,  but  the  prifbner  joins  ifluip  upon  fome  [  334  J 
point  of  law  in  the  jndi£tment,  by  which  he  Infills  th^t  the 
fa£t,  as  ftated,  is  nd  felony,  treaCbni  or  whatever  the  crime  is  - 

9M)rr«c.9«ff3.ftH««i|(,|>.p»)3^         <  a  Hal*  P.  C.  S36.         .    -^ 

Ce4  alleged 


3H  :PoU:^:.L-i£;-  BotelV^ 

all^d  to  1^.    ThttSt  for  in^^MMffr  if  ««K|9<&Hpdifttii  fpA 
Jfloniwjfty  ftcsiring  a  gcc|lH(tt;ui  ^  wbich  it  M  sminfod  in  inAiclfe 
90  Taltuiblc  piopecty  ^^w  .b9  hwif  and  tibflpofflrfc  jtrris^tood 
felony*  bat  only  a  <;ivil^tref|DyGii  to  lUflJ  k:  ku^MBcflfcKihtf 
party  indi£lecLjn^y  deau»?  to  the  indiameiit;  dMying  it^ 
4>efelony>  though  hie<pQfe#c8'tiie-aA''oP  taking  \u    Somt^ 
bave.beld%.  that  U.  oo 'deiXniiTvcr,  tht  peAat  of  law  be  ad« 
judged  againji  the  prifoncr,  he  Oiall  have  judgment  and  exe- 
cutido,  as  if  convided  by  Verdi6t;     Bat  th^s  i^  denied  1>y 
Qthecs^  who  hold,  that  iii  (uch  care  he  (haB  be  dtreded  and 
rsemcd  to  pkad  the  generaMfTue,  not  guilty,  aft<f  a'derriiir-" 
Fcridtftefmlned  agaiAft  htm.  "  Which  appears  the ^more  rfea-* 
fombtey  iiecaufe  it  t$  clear,  that  if  the  prifoher  freely  ^fdo-^ 
vera  ib^  bSi  in  cottft)  and  refers  it  to  the  (fpi>nion  6f  the 
tcourt,  wheihertt  be  felony  or  no  ;  arid  upon  the'  fati  thus 
fliewn  it  appears  to  be  felony;  the  court  will  not  record  the 
cohfiilfion,  but  admit  him  afterwards  to  plead  not  guilty'^.  ^ 
Ato<ltht9«feems  to  be  a  cafe  of  the  fame  nature,  bciog'for 
the  mod  part  a  miftake  iu  point  of  law,  and  in  the  condu6l  \ 
of  hie  pleading ;   and  though  a  man  by  mifpleading  may  in 
fome  cafes  lofe  his  property,  yet  the  law  will  not  fuff'er  him 
by  fuch  niceties  to  lofe  his  itfe.     However,  upon  this  doubt, 
demurrers  to  indiAments  are  feldom  ufed:    fince  the  fame 
advantages  may  be  taken  upon  a  plea  of  not  guilty :  or  after- 
wards in  atreft  of  judgment,  when  the  verdi£l  has  eflabli(ht  a 
thefaft. 

« 

III.  A  M.M  in  ^^^^^^  is  pi'incipally  ft^  a  fntptoflher^'^  . 
wrong  namej^.oc:  a.  falfe  tdsiitioi>  to  the  prifoQ^r.  As,  if 
JatMfs.  AUen»i  g^t^mm^  is  indiiacd  by  the  name;  of  Jui^k  :• 
Aliens  ^faWK^i}^  may  plead  tliat  he  has  the  fittne  oiF  Jamee^  x 
Yin4  sot  o|.  }qKn^^  and  that  be  is  a  gontieinaiv  'vk^  ml  ait.:: 
efquire«  And,-  if  <e^|her  fa£t  »s  found  by  «  jutyi^fhet^  the  ku?^-- 
{  335  3  di£lment  (haU  be  abated,  as  wxita  or  decfaf^tioflA  moy^be  ni 
c^vil.  anions  >,  of  .which  we  fpokc  lot.faqgoan^'thb  |U:eoodin^ 
'  vbUime\  J^t,  inthoeivla  ^^e  tsJittlead^aalbagdiacctiH: 

•  2  HaL  p.  C.  •57*  •  1  Hal.  P.C.  Ak^i    '    -^  ^   ' 

f  %  Hawk.  P.C.  334.  ?  See  VoKIU»  «»?5<»»  -'  • 

ing 


«'  p 


\  • . 


bcrframed,  ooooMfing^  to  whiKt  tbe  ^Kbtiei*  in  &i«  plea  ^  averd 
toibe jkb  ^triie  name  and  anidifiiM*  1FV>r  it  ^s  :^  rule,  upon  all 
|^$  ID  abatement^  tbtt  he,  ^  who  take^  ad^ntage  of  a  tx^ 
9Mliiat  d^e<  fame  timo  ibew  how  ie  ^may  be  attended.-  Let 
lu,  th^mefore  next  co»6dcr  a  nore  fobftatitua  Kind  of  plet,  '^»M 
.,  .    .       .  '  .    .  -       -  •  .       . 

.  IV.  Specul  pleas  in  ^ff /.whWrJi  go  to  die  meiks  of  die 
ip4i£tini6m^«  and  givjt  a.zc^on  why  tl^e  ptifoner  ought  Hotto^ 
anfwer  it  at  all,  nor  put  him&If  upon  hia-lrial  lor  the  gnoM 
alle{;ed.  .Th^fe  are  of  foit^l^inds:  a  fon9ieraciittit«al>»ftfiots^. 
mer  cpnyi^ionj  a  fornver  attaipder^  or  a  paidon< .  >T«h/9(«AM/ 
inaj3]^  Qther  pjeas,  which  mzj  bie  pk^ded  in  bar  of:aA  aqpicsd'^^* 
b^t,th^  ^re'appUcabdc  jto  both  appeals  and  wdiAments,* :     y 

I,  Virft  the  plea  of  auUrfoits  acquit ^  or  a  farmer MQ$ifo, 
taly  is  grounded  on  this  univerfal  maxim  of  the  ooi^ofip^  )aw^ 
of  England,  that  no  man  is  tp  be  b]X)ught.uiU>tjfiopar4.y^  o£* 
his  lifc;^  more  than  once,  for  the  fame  offence.     And^henc^r^ 
it  IS  allowed  as  a  confequej}ce^.  that  when  a  mantis,  once 
fairly  found  not  guilty  upo^  any  j^didlmeptr  or  other  profir*  - 
cution^  before  any  court  having  competent  jurifdi£lio5  of  the 
ofience^i  he  may  plead  fuch  acquittal  in,  bar  of  any  fubfe^* 
quent  accufation  for  the  fapae  crime.    Therefore  aa  acquit*  * 
tal  on  ati  appeal  is  a  good  bar  to  an  indi£lment  on  the  fame., 
offence.     And  fo  alfo  was  an  acquittal  on  an  indidlment  a 
good  bsir  to  an  appeal^  by  the  common  Iaw*i  arid  therefor^^ 
in  fayojKir  of.  appeal^,  a  general  praAice  Was  inttodttced,  not 
to  try  aiqr  perfoo  on  an  indi£bnefit  of  faomieide^  till  after  the 
ye;^r  and  day>  within  which  appeals  may  \st  brought,  were 
pafti  bfwUchitime  itxik^n  hippetied  that  Yhe  witnefles 
diedy  ot  tbeifwhfok;  was  forgotten.    To  rerh^dy  Which  in-   ^ 
comenie^CA  ihoftatttte  j  Hen.  VH.  c*  i.  tn^&thy  fthaf in- 
di6kmfiiitft<bsdl  bo>pnipct<M  OK)  immodiatefy,  at'  the  king's  r  335  1 
fuit^  for^t^death  of.a  man,  without  waiting fdr bringing 

»  %  Hawk.  P,  C.  di.  *3.  k  %  Hawk.  P.  C.  373; 
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\fif  dkei]enii6€  of  clergy  br^sthiertaufts,)  li  tigMd  |dd(itrlUhr 
t6  %n  ibdi^ment.  And  thm  dqjtetid^  upon  the  farme  prhrci^le 
-  *i^llrtr  ftjrmcfr,  tfel'tki'ii^atttbttglft  to  be  twice  i)rtA^i'^ 
'  Awijfer  ^  -Kis  Hfe  *>r  one  and  the  Tame  crime ',  HereupoBfh 
■lftl^bWfe*a9;fht4tticdnV5Qibn  df  m*nflaughftt/d<i  iti^a^ 
,jj^^^kin«flHftment,  H  a  tar  even  in  another  a^pejS,  itSSi  , 
Wfciia  fati/tt  in  aniindKhAcht,  of  murdcfj  for  the  faS Woll^ 
tufed'^IS  tit*  fame  m  bpth,  though  the  odinces  diffcf  *yi"c6- 
^Ibtlrftfg  antf  in  degree.  It  is  to  be  obferved,  that  the  plea* 
'yff  vuteffSH^  acjuitznA  auterfilti  conviB^  or  a  fornicir  a'cqiuf(ia]» 
'aiid  forrffer  c6nviftion,  mu'ft  be  upon  ^  profecuKdtt  for  tKb 
■'femfc'idettticaT  aft  and  crime.    But  the  cafe  is  otHctwife,  ik 

,••  ^i     I    "V  •".  . '     •  .         .     *  -        .  I.  .         . 

''    -i.  Thirdly,  the  plea  of  auterfoiu  attaint^  or  a  £>rmef 
;attainder ;  Which  is  a  good  plea  in  bat,  whether  it  be  for  the 
fame  or  anjr  otTitr  felony.     For  wherever  a  man  is  attainted 
of  fclQnjTj  by  judgment  of  death  cipher  upon  a  yordtflDr  con- 
^  feffion,,  ,by  outlawry^  or  heretofore  by  abjuration  %  and  whc^ 
thcr  upon  an  appeal  or  an  iudi£lment^  he  may  ple^d  fuch 
attainder  in  bar  to  any  fubfeqi^ent  indl£lnu:nt  or  appeal||  fer 
'  the  fame  or  for  any  Qjthcr  felony".    And  t^U  beca^q,  gwe* 
rnlly,  fuch  proceeding  on  a  fecond  profecution  cannpt  be  to 
any  purpofe:  for  the  p^ifoner  is  dead  in  law  by  t)ie  firft  at« 
tatnder^  his  blood  is  already  corrupted^  and  he  hath  forfeited 
^11  that  lie  ^ad:   fb  Ihat  it  is  abfurd  and  fuperfuoos  to 
pndeavour  to  attaint  him  a  fecond  time.  ,  But  to  thi*  ge* 
neral  rule  however^  as  to  all  pthersi  there  arc  fom€*«i^€ep- 
tjonS5    wherein,   cejfante  ratme^  cejfat  it  i^a  Jpf^r  Aa^  l< 
Where  the  fornier  attainder  is  reverted  for  error^fo^  then  It 
t  .337-]  ^  ^^  ^^^^  ^^  ^^  }^  ^^^  ^^y^^  b^^^^    Ai^^  ^^  ^^^  fCfi^ 

J  »  HawJc.  P.  C.  377.  «  Uid^  37 j. 
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judgmpot  vacated  by  the  king'9  Ct^rdoOf  .w^b  4$gl»r4>  to  Mo« 

ntes  conimitted  afterwards.     2*  Where  the  attainder  was 

yi^Qon -indictments  Xuck  attainder  is  no  bar  to  an  appeal :  for 

the.  prior  fcctence  is  {MnrdonafUe  by  tbe  king ;  aad  if  that 

Wfi^i^  be  pleaded  in  bar  of  the  appeal^  tbe  king  imgbt  io^tke 

,cpd  defeat  the  luit  of  tbe  fubjeA»  by  fafieiuig  ffae  prior  fiolH 

.^fcoce^to  liop  the  profeeution  ofaiecond,  andftfaefi,  wb«it 

4^e  ^ii»fi  p(  ap^alifig  is  d^fiedf,  granting  the  deHnqii«ii|  a 

*p;^rdoQ% . .  8*  ^  attainder  in  fdony  is  no.  bar  to  «a<i«4j4b- 

Q^ent  p£  tre?fon ;  beeaiife  np^  only  the  judgvcnt  and  t^pf^ 

^  of  4€<^th;)T^  different*  bistjtbe  forfeiture  ssmorv  ipxteafoe, 

apd  Jt\i^  }an.^  g9$«  to  rdifferept  pcirions*    4«  Whei;e^  peiio^ 

j^aitited  ^f.pne  felony,  is  afterwacda  indi&edaspriffcipal  ia 

^pother^  to,' wbic]fi  there  ^  arQ  ^Ifo  ac^^eflbrie^  pxc^cvD^^d^ 

|he  famine  .tiine>  ip  (hif  ^.(je.  it Jsuheld^  thatJ(be  j>ka,oiMfArfi«r 

/(^if^^tQiM  16. 9P  bv»  but  be  ihall  be  compelled  tak^elut 

(riai»  /p(  th^  i*^ke  p/  public  juftice :  becaufe  theacccSbcies/tp 

fuch  JEecond  felony  cannot  be  convi£ted  till  after  tbeconric** 

tion  of  the  principal  °.  .  And  from  thefe  inftanccs.  we  may 

,    3» -..•*->**  ^t»<-*«»'«  ♦•*•_*•  t  ,.  # 

cplled  that  the  plea  of  auUrfdu  attqint  is  never  esx^  biit 
when  a  fecond  triAl  would  be  ^aite  Aiperfluoi^  %. .       ^  ^ . . 

'  4.  X'iisTlY/  i  par  Jon  inay  be  pleaded  in  bar ;  as  at  once 

deftroying  ffie'entf'ahd  purpbfe'dfthc  indi^iment,  by  renut- 

•ting  that  pnttTflwfient,'  which  the  profeeution  is  calculated  to  , 

thflifil    There' til  on^  iidtrantage  that  attends  pkading  a 

flafdon  in'ba^^'Ot  in  arreft  of  judgment,  ik/^/ feate'nce  fa 

paft ;  which  gtVea  it  by  niuch  the  preference  tb.  pkading  it 

4j9^fentenc^  orattaihSet.  '  This  is,  that  1)y  Ikopping  the 

-Jo^^grtiAitltiftops  the  attainder,  and  prevents  the  corrupdon 

Hi^f  ^tiie  Ubod  :  'Whieh^  when  once  corrupted!  by  attainder^ 

^tonOt  aft^rwt^tds  be  rieftofed,  otheiwife  than  by  a£l  of  par<> 

KMiMtfc    But,  as  the  title  of  pardons  is  appCcable  to  other 

ftages  of '  prdfccutibh ;  and  they  have  their  refpe^ive  force 

.'and  Mttc%  is  wibU  after  as1>efore  convldion^  outlawry,  or 

amlftder'i  I  ihall  dierefore  referve  the  more  minute  confi-  £  328  ^ 

f  Poph*  107*  **Suon4.P.C<  107. 

^  deration 


* 


c^Ecept  09ly.  t}lat  of'^xeeutioiu      -  :  /  * ::  fo 

.   Before  I  conclude  thisrjiejid  of.  fpccial,  picas  ia  bjai'.frtl^) 
will  be  ne(:e{r4Ty  once  moret  tp  obfpry^  i  thtt,  though  iiTtf  lyM. 
a&ions  when  9k  man  has  ht9  cleAioir  what  pleaia  b^O'^^a 
m^kc^j^^  is  concluded  by  that  plea,  and  cannot  rcfort  t^ 
another  if  that  be  determined  ^^i^nft  him. ;  (aa  if,  oR:a(i  a^n 
ttoa  of  debt  the  defendant  pleads  a  general  releafe,  and  no  filch 
Mkafe.caii be.proved)  hs cabndt afterwards pleadthe geheral 
UR^t;.Mdekt^  a|  he  mtght^at  flrft :  for  he  has  nia^%9  elec*' 
tioa  what  pka  to  abide  by,  andit  was  his  otra  fdOy  to  eYitifif^ 
a^tetsnxlafeiice ;}  .though,  Tfoy,  thi§  ftrifincfs  is  cMe^ed-ih- 
Cfviiui£Uoa»;/fira»  ^firi/i  rHpuhRe^  ut  Jit  finis  OtiUmi  'yci  lit 
dimiMi^pmltcutions  in  fnvorem  \)itat^  as  wtl!  U^OifijijIiiit 
ma^hidiAinefit,  when  a  prffoner*s  pkain  bar  is  fonritf  ii^^kilk^ 
hiiia  upon^ifiue' tiled  by  a  jury,  or  adjudged  againfl  hWih 
point  of  tow  by  tlie  court  ^  ftill  he  (haH  not  be  c6hcfdded'  or 
con?iQed  thereon,  b^t  fhill  have  judgment  of  ¥tfpoHirat  onlh^'; 
adid'may  plead  over  to  the  fcfotiy  the  gen^rrf  iflrre,  ftdtlgiiitty  K^ 
For  the  la\r  allows  many^  pleas,  by  which  a  prifoncr  may 
efcape  death  •  but  only  one  plea,  in  cohfcquence  whereof  it 
can  be  infliScd  ;  viz.,  on  the  general  ifflie,  after  an  impartial 
examination  and  decifion  of  the  fadls,  by  the  unanimous  ver- 
didt  of  a  jury.     It  remains  tliercfore  that  I  conficfer^  ' 

V.The  genemi  tfl^ue;  or  pfea  of  nbfguttty%  uport  wlSelf* 
pto^  alone  chepiiifoneT'can  receive  his'final  jud^nttntof  dicaMil' 
Itrcafcofanihdiftment  of  felony  or  treafon,"  there  cati'btf 
no  fpecial^  juftifieatioh  put  in  by  way  of  ptea*  Asj  bi*  ai^  in^' 
AAment  for  murder,  a  man  ^cannot  phhd'^zi  it  \vas  in  his* 
Kmn  defence  «gaitift  a  rbbber  tin  ttit  highway,  'or  i  burglar  V 
but  he  muft'  plead  the  general  iflue,  notguilty,  aiid  givfe 
tKis  fpcclal  matter  m  cvideiicr.  For  (befidis  thtlt  theft  pleas* 
d6in  eBEbftamoiint  to  the  general' Iftue  J  lince.  If  true,  the 
'* '  -  pfifoncr  Is  moflf' clcarFjr  not  guilty)  aS  the  fa^s  In  treafon  arc 
[339  ]  ^^^^  ^^  "^^  done  proStorit  ^  contra  Hgeemtioifuae  4eHtumt  and, 

9  a  Hal.  P*  C»  139.  <  See  Append.  §  i*  ^ 

'•  in 


Cfc;  oAr  r  Writ  an0S.  ,  3:^^ 

of  a  traiterous  or  felonious  intcoty.ave  the^poihU  and  very 
gi/l  of  the  indidtment)  and  muft  be  anfwered  directly,  by  the 
general  negative,  not  guilty ;  and  tHe  jury  upon  the  evidence 
villtake  rtottce  of  any  defenfive  matter,  and  give  their  vcr- 
dia  '^cordingly  as  cfltftualiy  as  tf  it  were,  or  could  be,  fpe- 
crally  ]^l^aded.     80  that  thi»  is,  upon  all  accounts,  the  moft 

a^iitageotii  plea  fortlierftSbncT^'  ' ' 

'    .      .  ......      r .  ■  •    '      I ...  * 

Wu^H  the  piifoner  h^th  thu^  pleaded  not  fpx^jynon^saU. 
pgbiiut  ,W-/wf^  fuIpaiU^  whkib  was  formcssly  ufcd  to  bcak*^ 
bfiev,^t^4 -m^  ^  m'}nu/t^Bf  thm, ,^^\nm  (or  nseni), aJi^^'r  tim 
ckrif.,9(  4ve  aflii^  01?  ,<kr)f£  of  .tj^e  aifraigns,  00  hdbaM.atAcs 
(;rpw.^,  repljesi  that  the  prifoac^r.  i$  guiUy^Attd  that  lieuveadf  j 
tq  prQK^^bifH  fo..^  Thi3  U  ione  by  twp  iisioQofyttablrs  j*4ihr^ 
lafn^  Tpif it  ,Qf -  abbrevutioA,  ^*ctdprU.^l  whkh  figoUtOfi^ltL 
that.thp  f^fpner  i&  guilty,  {cuL  calpabU^  opai/p4ltHit,Y'Qm$i: 
thca  thai  the  kipgi&  wady  to  prove  him  fo ;  /r//,  fmejlafitm\ 
or  faxatui.  vertficare^.  This  is  therefore  a  replioatiodt  on^  htF* 
half  of  the  l^ing,  viva.vp^e  at  the  bar )  whiph  was  fon>i«df  t|ii9 
courfe  in  aU  pleadin|;;s,  as  well  in  Qvil  as  in  criminal  oufes* . 
And  that  was  done  in  the  concifed  manner :  for  when- the 
pleader  intended  to  demur,  he  expreflcd  his  demurrer  in  a 
fingle  word,  ^*  Judgment  ,-*'  fignifying  that  he  demanded  judg* 
meht  whether  the  writ,  declaration,  plea,  (S^t*«  .either  in 
form  or  matter,  were  fufficiently  good  in  law  :  and  if  he 
me^Dt-  to,  reft  oa  the  truth  of  the  fa£ks  f^eaded,beexprefled 
th^  a|fo  in  a -fingle  fyllable,  *^*frki*  Ggoifyiqg  that  he. was 
ready  (o  p)cove  his  afiertioua;  as. may  be  obferved  iroai 
the  yea^-^boojcs  jind  other  aotient  repoOtories  of  law '«  Bj 
this  replication,  the  kli}^  and  the.  prifoner.iare  tbeteforeat 
iflu^ :  for  ^e  ;nay  remember^  io  our  ftri<^are$  upon  pleadi«gt 
in  the. preceding  book',  it  was  obferved,  that  when  the  par** 
ties  come  to  a  fad,  which  is  af&rmcd  on  one  fide  and  defied 
on  the  other,  then  they  are  iaid  to  be  at  iflue  in  point  »<tf 
ia£t :  which  is  evidently  the  cafe  herey  in  the  plea  of  aon  [  34^  1 

<  ftHal.  P.C.  25S.  «  See  Vol.  IIL  pig.  312* 

•  N«rth*i  tife  of  lord  Guildford.  9S. 
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eul  by  tlic  pfJiWr ;  arrf '^  fc^litattan  cjf »/.  Iif flfe  rfiift; 
Atrd'tre  may  alfb  Ttmetnbcfi  that  the  nfaaf  cdncfdt6tt^dFllf( 
affirmadw  pleadmgir,  sA  this  of  ent.  or  jtn'Aji  is^  Va^'fty'^ 
ftvemi*nt  in  thcfc  word'Sj  "  ahd  tKijheii  f'^'rrt/y'tbvinfffi'^t 
^  bdd  pttfimts  efiverrficarlp  i*^  which  6m«'thinj5  h  hicf^ciS. 
|JTtflfed  by  the  fingic  word  ^/f/V.*  '        '  --"  --^^ 

;  How  our  eoiMs  came  to^etpveft  a  aHtier  of  Ai»  ttttpotn*^ 

ance  in  fo  odd  and  obfcure  a  manner,  <<  r/in  tantam  torn  ne» 
**  gfig^nttrr  can  hardly.be  pronoijnocd  with  ceiuil3ty«.  I^ 
ttay  perimpSi  however,  be  accounted  for  by  f oppofiag^  thai 
tfcefe-^*crrat*firftffiort  notes,  to  help  the- Tnctfiotyltffhfe 
clerle,  and  remind  him  what  he  was  to  reply  \  or^djfc  V^iSi 
thi^flMrt  nkedK>d  of  ttkifig  down  inconrt,  rxyva  the  nunuitti^ 
the  rcpHcation  and  averment ;  *'  euL  /fffr  **  wht^-affeihibrrA 
tlieignoranctf  of  fncceerfing  clerk  j  adopted  forthe  very  wofSS 
tbbe-bythemfpohenV^  -  -   .»  .ji..  .,:>.t 

^.  But  however  it  may  havearifen^  the  jo!irfn]jpof  iflhe^f  ^rf^ 
thottgh  now  ttfnally  entered  on  -die  record^,  is  no  odivHMlb 
joined  '  in  any  part  of  the  proceedings,)  fteim  xa  bb  deafly 
tbe  meamng  of  this  objure  esprcffion  ^'\  whi^h  hU^p(iti^<^ 
otfr  molt  ingenious  etymologifts,  and  is  commonly  undef^ 
ftood  as  if  die  clerk  of  the  arraigns,  immediately  ozf  plea 
pleaded*  had  fixed.an  opprobrious  name  on  the  prifoner,  hv 
^aiking  htm^  ^  culffini:^  how  wilt  thou  be  tried  V*  for  \fCMtr 
diately  upon  iflbe  ji^ed  it  is  inquired  of  jdieprifonK^^bty 
^ivliat  trial  he^wiU  makeiiit  innoeetfce  appear^?  ).    ThssfBo* 


"  Of  this  igppr^e  we  may  fee  daily  number  them>  for  wlvch  the  wo^jjp 

InlHnbes,  in  the  tbufc  of  two'  l€g;t]  termi  Jaw-french  W,  «•  counted  j*'  Wt  wie  now 

'^Tintient  tVench,  oner,  the  protogoe  n> '  hfkr  it  |>roffoonced1n  tcry  (o6d  Eti|nift 

.aUpro«lftlwMiMtt.'<«frM)'*orlkear'>e,  ^  cQ««t4Aie4i/':  -^  /.u-> 

^bidi  if  f<licr«l^  profiouQC^  11^  «««'  ^  Sep  Ap|Kfkd'<g« .  §  x» 

meaningW  <*  0^es:.V  the  other,  a  more         *  2  Htwlc.  P.C.  3,^ 
'^rdonabfe  mifttlre,  vne.  when  a  jury         ''  i  Hal.  F.  C.'^5$. 
0«  >U  f^^rii^  the  ofl&et  bids  thtf  «ier 


( I )  The  learned  judge's  cxplanatipn  oi prlt  imaipratjtofuni,  q^ 
faratui'  verifiearr,  however  ingenious,  1$  certainty 'incortfi Sent  both 
with  the  principles  and  pradliceof  fpecial  pleading.  *  After  the  ge« 

acral 


^otittoftQlor4^alt  ttcfc  091^  b<:  no ^9%;  u^a^bw  hy^juqv 
per.p^Jip,  or  by  the.  Country ;  and  thcr^farc^  iif  the  firifoncr 
acfiife»lo  ptttihinifelf  upoaxhoioqucft  in  tbc^uftnl  Cofrsii  that 
ky  toaofiper  that  h^nfill.  he  tMd  by.  Gbdiandthc  ooun^ 

,  *  A  Itaroci  author,  who  ii  very  lei-    '  ufed  formerly  tahe  c^WtA  judloMfft  t>am 
Hm  miff a!^  b Us  conjedttres;  hM ob-^    '^  Bar  it  (houM  feein,  that  «»h*n  thr ^ei^ 


f «  ^ {^  f^npyt\ U>atM» cither iy  «r-  fwer  muft  be pofiiivt s,  a^f;^ J^^ 

iUsI or  hj  jfpy'j    becaufe  the  queftioa  disjunfilve,  which  returp  the  9pdon 

Aip|k>(es  ad  option  in  the  prlfoaer.   And  hMk  c»  th«  profecator.  .  -v  ■   - 

omokkjfiK  |fr<t  fttoc  cmuftnatrec  tD>        *  Keytisse  57*  SuooTcUli/  /^fbrw 
^ft^Q^iipruiUom  tba^  the  trial  by  wyM  .    . 

neral  ifTuey  or  the  pica  of  not  guilty^  there  could  be  no  replipal^n^ 
or  the  words  farahu  verifieare  could  not  poilibly  have  been  ufed« 
4TJbJ$«p{ea  m  Xiatla  was.  entered  thus-  upon  the  regord »  Non  bdk  eft 
cu^aUbpr  ^jifo  ioaq  et  malo.pwH  fi-fi^r  f  curiam  ;,  after  this  ^tbc 
attpraeyrgeneraU  tb^  ^iRg's  coroner,  or  clerk  of  aill^e  could  only 
joia  iflue  hj  faclt  JtmHUerf  or  he  doth  the  Hie.  (See  App*  |J.  |» 
at  the  end  of  this  book.)  If  then  I  might  be  allowed  to  indulge 
a  conjefture  of  my  own,  I  (hould" think  thzi  frit  was  an  eafy  cor- 
ruption of  fnt.  written  for  po/uty  by  the  clerk,  as' a  minute  thai 
Iflue  was  joined,  or ponit'fe  fiiper  patrtam  ;  txprit  fe  might  be  coi^ 
\erted xatopriftcfr'preflf  Us  it' is  fomd imes  witft'ed;  Cul^as  prdbatily 
)fltei»kd  to  denote  theptea^'  tndpnt  the  ffl\ie  ^  ftud  Ihnk  fylXMts 
koD^pDobouocedaliMid  by  thccLorfc  taigiiic  the  ismxrtizai'ptiiciait 
an  opportunity  of  hearing  the  accuracy  of  the  minute^  and  beinjo^ 
imriicdiately  followed  by  the  qucftiori,  How  wHt  thou  be  tried  ? 
ij^urally.  induced  thc,igi?oraQt  part  o(  thf;.^udience  to  fuppofc  tl^C 
culprit  was  an  appeUatioiv given  to  thfi  prifonfsr..  A^ a^soaiirmaf  ion 
of  the  conjoiEi^re  ^htstprit  is  a  Corrtiptton  kfrfit.^  thedetk  of  snr- 
raigns  at  thfo'day^'imTnediatcly  after  tRe  arrafgnmcnt,  wrftes  upon 
the  indidlment'  Over  tne  name  of  the  prifo'ner,  piits,  .  And  tlpgj^i* 
North  informs,  us,  that  in  ant  lent  times,  when  pleadings  in  the 


34* 
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the  indiAiiienty  if  in  tntfoB,  it  takes  ffMemjfifi: .  and  tbe 
prifoner^  in  cafes  of  fdony^  is  adjiidgei  to  ftand  mnfett  attd^ 
if  he  perfei^ies  in  hit  obftinacj,  flull  now^  be  comAed  o€ 
the  felony* 

When  the  prifoner  has  dius  put  himfelf  upon  his  trials 
the  clerk  anfwen  in  the  humane  hnguage  of  the  biv*  which 
always  hopes  that  the  party's  innocence  rather  than  his  guilt 
fliay  appeati  ^<  God  fend  thee  a  good  deliverance.*  And 
then  they  proceed^  as  foon  as  conveniently  may  be,  to  the 
trial ;  the  manner  of  which  will  be  confidered  at  large  in  the 
next  chapter. 

^  SXML  IS  Geo.  Ill*  c.  so* 
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GHAPT£A  THE  TW£Ktt«*SSVlNTH* 


OP    TRIAL    AND    CONVICTION* 


THE  fctefal  methods  di  trill  dnfMT  Cbiiviaioil  of 
ets  eflfabllflied  by  the  laws  of  England,  Were  foriftierlf 
more  numerous  than  at  prefenti  through  tlie  fiiperftttioiff 
ef  our  Saxon  an^eftots :  who,  Kke  other  no^bertt  iiMloins# 
urere  extremely  addiAed  to  divination ;  a  charafler,  whSete 
Tacitus  obferves  of  the  srAtient  Oefman^  \  Tbey  cherdbrr 
InTentod  a  confiderable  nvaaber  of  methods  of  purgation  or 
trial)  to  preferve  innooenco  from  the  danger  of  faife 
witnefles,  and  in  confequence  of  a  notion  that  God  woulA 
always  interpofe  miractiloufly,  to  vindieate  the  guiltlefs* 

I.  T»B  moft  anticnt  ^  fpe^ies  of  trhl'  w*5  thit  by  orda^t  ' 
which  was  peculiarly  diftingmOred  by  the  appellation  cfjudi* 
cium  Dei  J  and  fometimes  vulgaris  purgaHo,  to  dMfaiguifli  it 
from  the  canonical  purgation,  which  was  by  the  oath  of  the 
I^arty.  This  was  of  two  forts  ^,  eifher^#*offdeal,  or  waters 
ordeal }  the  former  being  confined  to  perfons  of  higher  rwkf 
the  latter  to  the  common  people  ^.  Both  thefe  might  be  per- 
formed  by  deputy :  but  the  principal  was  to  asfwer  for  the  r  ^^  -i 
fueceCi  of  the  triirl ;   the  deputy  only  rentuting  fome  cor« 


*  Je  mor.  Gtrm,  tO« 
^  LL*  htty  c.  77. 

«  Mirr.  c.  3.  §  43.  ' 

*  tetietur  fe  fur^are  is  j»i  aeaifttuff 
ftr  Dei  juHicium  5  f^ilicet  ftr  (Mum 

Vol.  TV. 


Jernm^  vtl  per  ajs^mt  f^  diverfiteitt 
candiHomi  bomnum  r  per  ferrum  eahAm 
Jt  fmni  komb  Hhet  \  per  aptam^jtjiufii 
rufikfi9»     (GlJBV.  /•  14.  «.  f.) 
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poral  paiiii  for  hire,  or  perhaps  for  friendfliip  *•  FircHirileayl 
was  performed  either  bj  taking  up  in  the  hand,  unhurt,  a 
piece  of  red-hot  iron,  of  one,  .two,  or  three  pounds  weight ; 
or  elfe  by  walking,  barefoot,  and  blindfold,  oter  nine  red- 
hot  plowfhares,  laid  lengthwife  at  unequal  diftances :  and  i£ 
the  party  efcaped  being  hurt,  he  was  adjudged  innocent;  but 
if  it  happened  otherwife,  as  without  collufion  it  ufually  didi 
he  was  then  condemned  as  guilty.  However,  by  this  latter 
n^ethod  queen  Emma,  the  mother  of  Edward  the  confefTor, 
i$  mentioned  to  have  cleared  her  chara£ler,  when  (ufpe£led 
oif  familiarity  with  Alwyn  bifliop  of  Wincheder  ^ 

WATER-ordeal  was  performed,  either  by  plunging  the 
bare  arm  up  to  the  elbow  in  boiling  water,  and  efcarpiiqg  «mw 
Hurt  thereby:  or  by  cafting  the  perfon  fufpe£ted  into  a  river 
Of  pdnd  of  cold  water ;  a^^  if  he  floated  therein  without 
toy  a&ioa  of  fwioMiiiiigy  it  was  deemed  aa  evidaioe  o£  faia 
guilt  ^  but*  if  he  funk,  he  ^s  acquitted.  It  is '  €afy  ta 
tf«ce  out  the  traditional  relics  of  tbia  water-ofdeal,  in  the 
igaorafit  barbarity  ft  ill  pfa£lired  ia  many  countrks  Id  difwrec 
witches^  by  cafting  them  kito  a  pool  of  water,  aod  drownkig^ 
them  to  prove  their  innocence*  And  in  the  eaftern  empire 
the  firerordeal  was.ttfed  to  the  fame  purpofe  by  tha  emptor 
Theodore  Lafcaris ;  who,  attributing  his  ficknefs  to  magic, 
cau&d  all  thofe  whom  he  fufpe£led  to  handle  the  hot  iron : 
thus  joining  (as  had  been  well  remarked^)  to  the  moil  dubioua. 
criioe  in  ihe  worldj  the  molt  dubious  proof  of  innocence. 

« 

And  iadeed  this  purg^n  by  ordeal  feema  to  have  .been 
very  antient,  and  very  untverfal,  in  the  times  of  f^perftitiou^ 
barbarity.  It  was  known  to  the  antient  Greeka :  for-in  the 
I:  344  li  Antigone  of  S^pboclesS  a  perfon,  fufpe£led  by  Crcottiof  a 
mifdemefiior,  declarea  himfeif  tea^y  "  to  handle  hot  icoo^ 
<<  and  to  walk  over  fiie,"  in  order  to  manifeft  his  innocences 

.  «  Thii    is  ftUI  cxpreflcd    in    that  '  '  Tho.  Rudborne  ^.  wi/.  fTmttm. 

c«nuno«  form  of  fpcecb*  '<  of  going  /.  4*  c.  i. 

«(  throagK  fin  aii4  watot  to  feivtw*  *  Sp.  L«  b.  11,  c,-^ 

<*  other.* »  "  »•  *7Q. 

which^ 


which,  the  fcKoliaft  tells  us,  was  then  a  vetjr  ufual  purga- 
tion. And  Grotitts^  gives  us  many  inftances  of  water-or^ 
deal  in  Bithyniai  Sardinia,  and  other  places.  There  is  alfb 
a  very  peculiar  fpecies  of  water-ordeal,  faid  to  prevail  ampng 
the  Indiatls  on  the  ccFnd  of  Malabar  ;  where  a  perfon  accu&d 
of  any  enormous  crime  k  obliged  to  fivim  over  a  large  river 
abounding  with  crocodiles^  and  if  he  efcapes  unhurt,  he  i» 
reputed  innocent.  As,  in  Siam,  befides  the  ufual  methods  of 
fire  and  water-ordeal,  both  parties  are  fometimes  expofed  to 
the  fury  of  a  tygcr  let  loofe  for  that  purpofe  :  and,  if  thd^ 
beaft  fpares  either,  that  perfon  is  accounted  innocent ;  if 
neither,  both  are  held  to  be  guilty ;  but  if  he  fpares  both^ 
the  trial  is  incomplete,  and  they  proceed  to.  a  more  certain 
criterion'^.  • 

ONk  cannot  hut  be  aftoni(bed  at  the  folly  and  impiety  of 
pronouncing  a  man  guilty,  unlefs  he  was  cleared  by  a  mi-.* 
racle^  and  of  expeding  that  all  the  powers  of  nature  ihoold, 
be  fufpended)  by  an  immediate  interpofitionof  providence^' 
^o  fave  the  innocent)  whenever'  it  was  prefamptuouliy  re-* 
quired;    And  yet  in  England,  fo  late  as  king  John's  time,- 
we  find  grants  to  the  bilhops  and  clergy  to  vfe  xhtjudiciuth 
firri,  squaff  ti  igmjK     And|  both  in  England  and  Sweden, 
the  clergy  prefided  at  this  trial,  and  it  was  only  performed 
in  the  churches  or  in  other  confecrated  ground  ;  for  which 
Stiernhook  ^  gives  the  reafon ;    '^  non  dtfriit  iliis  ^era^  et 
<^  laborU  ptetiumt  fnnpir  enim  ah  j^uftnodi  judicio  aiifuid  tueri 
<'  facerdotibus  obvemebai"     But,  to  give  it  it's  due  praife,  we 
find  the  canon  l^iw  very  early  declaring  againft  trial  by  or- 
A^\f  ox  vuigaris  purgaiioi  as  being  the  fabric  of  the  devil, 
<^  €wn  Jtt  contra  praeceptum  Domini^  nvn  tentabU  Dommum- 
^<  Ditsm  tuum  "•"    Upon  this  authority^  though  the  canons 
theibfelvts  were  of  no  validity  in  England,  it  was  thought  f  345  T 
proper  {4»  had  been  done  in  Denmark  above  a  century  be- 
fore *)  to  difufe  and  aboliQi  this  trial  entirely  in  our  courts 

*  On  Numb.  ▼.  17.  ■  Dtcnt.  part.  r.  cauf.  4.  fu.  5.  ^^.  y^ 

•     k  Mod.  Univ.  Hiil.  vii.  266.  Decrttai.kk,  3.  tif^fO^.^.^^GJffiihkl, 

I  Spelm.  Gloff:  435.  •  Mod.  Un.  Hift.  Kk&U.  105. 
"^  df  jnf9  Sutenumy  /•  x.  c.8. 
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fit  jaftice,  t>y  91)  t€k  of  ptrlkmeiifc  in  3  Htn.  HL  MC^dilis 
to  fir  Edwaid  Co&0%  or  rather  bj  an  otdtr  oiikt  king  m 
coiindl  ^. 

n.  Anotrsr  fpecics  of  purgation,  fomewhat  fiaiBaf  to 
the  former,  but  probaWy  fpruiig  f rom  a  prefiimptaoiia  abafe 
of  revelation  in  the  agea  of  dark  fupcrftitioi»,  was  tbe^w^wtf 
or  morfcl  of  execration:  being  a  piece  <^  cheeic  or  bread, 
of  about  an  ounce  m  weightf  wUch  waa  confeanted  with 
a  form  of  exorcifm ;  defiring  of  the  Almighty  thai  it  miglit 
6iufe  convulfions  and  palenefs,  and  Bmd  no  pafiage,tf  tile  maia 
VfSLi  really  guilty ;  but  might  earn  to  hcakii  ami  DOiirifll« 
mcnt.  If  he  was  innocent ' :  as  the  water  of  jealoitfy  amcoi^ 
the  Jews'  was,  by  God's  fpccial  appointment,  to-eanfiithe 
belly  to  fwell,  and  the  thigh  to  rot.  If  the  woman  was  guilty 
of  adultery.  This  corfned  was  then  gi?en  to  the  fofpeded 
ptfrfon,  iRrho  at  the  fame  time  alfo  receited  the  boly  facra* 
rnent ' :  if  indeed  the  corfned  was  not,  as  foroe  have  fuf« 
j)e{led,  the  ficramental  bread  itfelf ;  till  (he  fubfeqaent  inrcn- 
tioil  of  tranfubftantiation  preferved  it  from  profane  ufeswkh 
X  more  profqund  rcfped  than  formerly.  Our  faiftoriana 
afTure  US|  that  Godwin,  earl  of  Kent,  in  the  rdgn  of  king 
Edward  the  confefibr,  abjuring  the  death  of  the  khig*^  bto- 
ther,  at  laft  appealed  fo  his  corfned,  *^prr  BucaHam  degkawt^ 
^'  darh  affjtiravh  •,•*  whicTi  ftuck  in  his  throat  arid  killed 
Km.  This  cuftchi  has  been  long  fince  gradually  abolifted* 
though  the'remembrance  of  it  ftill  fublifts  in  certain  phratfea- 
cf  abjuration  retamed  among  the  common  people  ^. 

C  346  1  -HowerrH  wc  cannot  but  remark,  that  though  in  Etrto- 
pean  countries  this  cudom  moft  probably  arofe  from  an  abtife 
of  revealed  religion,  yet  crcdolity  and  fuperftltion  wiH>  in 

..    .  *i  I  Eym-  -FW^  »9&   SfMloi.  CI^  •  Ingulf  h. 

3a6.    %  Pryn.  Rec.  Append,  lo.  Sei(L  "^  As,  *«*  I  wlil  take  die  racfmrneot 

Jdttdm^fU.  4S.              '  <«  \ipon  ir ;  may  th!l  morfel  be  Liy  kft  f  * 

P  Speln.  C7/.  43^  and  the  like. 
••  Numb*  ch.  5. 


9Xt  ^stge^  and  in  air  oiimatmv  prodtice  the  fame  or  fiauhr  e£e- 
fc£te*  '  And  cherefbre  -we  (hall  o  A  bc.fiirpmcd  to  find^that 
hi  the  kingdom  of  Pegu  there  ftill  fubfids  a  trial  hf  the  cor&» 
oed)  very  fimilar  to  that  of  our  anceftcnrs,  only  fubflituting. 
tkw  Htt  ififtead  of  bread*.  And^  in  the  hiBgdom  of  Mo-* 
Momofapa,  they  have  a  metbod  of  deciding  lawfuits  equally 
^hlmfieal  and  nncertam.  The  witnefs  for  the  pbuniiff 
ch^ws  the  bark  of  a  trce»  indued  with  an  emetic  quality  ; 
which,  being  fafiiciently  niaftietted,  is  then,  infufed  in  wa« 
,ter,  which  is  given  the  defendant  to  drink.  If  his  ftooiadi 
'  rejcfts  it)  he  is  condemned :  if  it  days  with  him  be  is  ab- 
folved^  ilnkfs  the  plaintiff  wtU  drink  fome  of  the  &me  wa* 
ter;  atri,  if  it  flays  with  him  alfo,  the  fuit  is  left  undeter* 
mioedJ^* 

-  TffBlE  two  antiquated  methods  of  trial  were  principally 
in  life  acAongi  duv  Saz^n  anceftcrs.  The  next|  which  ftill 
remains  ii»  force,  though  very  rarely  in  ufeyowes  it's  intro^ 
duAioir  among  us  to  the  princes  of  the  Norman  luie*  Aad 
thatii 

III.  Thb  trial  by  hfiel,  duel,  or  fingle  combat;  which 
was  anther  fpecies  of  piefumptuous  appeals  to  providence^ 
Widkr  an  expedation  thatiieaven  would  unqueftionably  give 
the  victory  to  the  innocent  or  injured  party.  The  natuve 
ef  this  trial  in  caf^b  of  civil  injury,  upon  iflUe  joined  in  a 
writ  of  right,  was  fully  dtfcuffed  in  the  preceding  book  '  : 
to  which  I  have  only  to  add,  that  the  trial  by  battel  may  be 
demanded  at  the  election  of  the.  appellee,  in  either  an  appeal 
0t  an  approveHaent ;  and  that  it  is  carried  on  with  equal  fo« 
.  lemntty  as  that  on  a  writ  of  right :  but  with  this  difference, 
.  that  there  each  party  might  hire  a  champion,  but  here  they 
muft  fight  in  their  proper  p'erfons.  And  therefore  if  the  appeh 
knt  or  approver  be  a  woman,  a  prieft,  an  infant,  or  of  the  age  [  347  ^ 
of  Gxty,  or  lame,  or  blind,  he  or  ffae  may  coutiterplead  and 
refufe  the  wager  of  battel ;  and  compel  the  a])peilee  to  put 

«  Mod.  Ufiiv.  Hiff.  ^l  129.     '  •  See  Vdl.  IH; '  pig.  337. 

'  Jhidx  sv.  464. 
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Mmfelf  upon  the  country.  Alfo  peers  of  the  vdiim»  brkig-r 
ing  an  appeal,  ihaU  not  be  challenged  to  wage  batfeeii  Oo  kc-^ 
count  of  the  dignuf  of  their  perfens  v  nor  the  citt^as^f  LoUt^ 
don,  by  fpectal  ctraxter,  becaufe  fighting  feems  foreign  to- 
their  education  and  employment.  3o  like^»if&  if  the  c^ime  hfi. 
^notorious;  as  if  the  thief  be  taken  with  the  wmnour^  or  th«i 
fnurderer  in  the  room  with  a  bloody  knifcy  the  appellant  may 
refufe  the  tender  of  battel  from  the  appellee*;  for  it  is  uii^ 
reafonable  that  an  innocent  man  (hould  (ial^e  bis  life  ag^UiQ^ 
one  who  is  already  half-conyi^ked. 

Thb  form  and  manner  of  waging  battel  upop  appeals  are 
much  tlie  fame  as  upon  a  writ  of  right}  only  the  oaths  of 
the  two  combatants  are  vaftly  more  (Iriking  and  f9le|nn  ^» 
The  appellee^  when  appealed  of  fclooyy  pleads  mt  guilty^ 
9nd  throws  down  his  glove,  and  declares  h^  vi\\\  dcifend  the 
fame  by  his  body :  the  appeUaot  tal^e^  i^p  t^e  glove,  and  re-: 
pUfiSr  that  he  is  r^ady  to  make  good  the  appeal,,  body  foe 
bttdy*  And  thereupon  the  9ppeil(^»  ta^ng  the  boplf  ip  hi^ 
right  hand,  and  in  his  left  the  right  hand  of  his  antagpaift) 
fwears  to  this  effefl.  f<  Hoc  audi^  homo,  quern  per  tnanum 
**"  Uneoy  (2fi:.«  Hear  this>  O  maiu  w.hoJKi  X  hold  by  the 
<(  hand,  .whacalleft  thyfelf  John  by  the  name  of  baptifii\« 
<<  that  I,  who  call  rayfdf  Thomas. by  the  name  of  baptilin^ 
««  did  not  feloniptr^y  murder  thy  father,  William  by  name^ 
**  nor  am  any  way  guilty  of  the  faid  felony.  So  help  me 
<^'  God,  and.the  faints ;  and  this  I  will  defend  againft  thee 
^*  by  my  body,  as  this  court  ihall  award."  To  which  th« 
appellant  replies,  holding  the  bible  and  his  antagoni(l!s  hand 
in  the  fame  ipanner  as  the  other:  "  Hear  this,  O  man,  wt|pQ[\ 
«  I  hokl  by  the  hand,  who  calkft  thyfelf  Thqmas  by  thcj 
«  name  pf  baptifm,  that  thou  art  perjured ;  and  t^erefofe 
"  perjured^  becaufe  that  thou  felonioufly  didft  murdpr  my 
j  A  vj  ]  <*  father,  William  by  name.  So  help  n^e  God  and  the  faintji} 
>«  and  this  I  ^^yill  prove  againft  thee  by  my  body^  as  thi* 

•  %  IJawk,  P..  C.  4«7.       ^     ,       »»  Flet  /.  j.c,  j^.  7.  Hawk.  P.  C.  44^. 
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H  vomit  {baU  awards''  Tb«  battel  is  tken  to  be  fought' 
with  cbe  feme  weaponsi  viz,  batohsi  the  fame  fol^mnity,* 
and  tfce  fame  oath  againft  amvdeta  and  foreeryi  that  are  uled 
in  .the  ctril  combat;  and  if  the  appellee  hfi  fo  far  raoqutfliedr 
that  he  canftot  or  will  not  fight  any  longer,  he  (hall  be  ad**' 
judged  to  be  hanged  immediately ;  and  then^  as  -well  as  i£ 
he  be  killed  in  battel,  providence  is  deemed  to  have  deter« 
flaiBed  in  favour  of  the  truth,  and  his  blood  (hall  be  attain^* 
ed.  But  if  he  kills  the  appellant,  or  can  maintain  the  fight 
from  funrifing  till  the  (lars  appear  in  the'  evening,  he  ihaU 
be  acquitted.  So  alfo  if  the  appellant  becomes  recreant,  and 
pronounces  the  horrible  word  of  craven^  be  (hall  lofe  his 
Rberam-ligim^  and  become  infamous;  and  the  appellee ihaU 
recover  his  damages,  and  alfo  be  for  ever  quit,  not  only  of 
the  appeal,  but  of  all  indictments  likewife  for  the  famf 
offence  (i).  '  • 

IV.  The  fourth  method  of  trial  ufed  in  criminal  cafes 
is  that  by  the  peers  of  Great  Britain,  in  the  court  of  parlia- 
liient,  or  the  court  of  the  lord  high  fteward,  when  a  peer  is 
capitally  itkliBed :   for  in  cafe  of  an  a^eal^  a  peer  Ihall  be 

*  Tbere  is   a  ilrikins;  refcmblance  none  but  netr  relations  were  permittti 

Uetwven  this  procefs  and  tifat  of  tKe  to  profecute  in  that  court,)  and  chat  th« 

court  of  Art9p0gui  at  AthenMbr  mur-  prifooer  was  the.  cttile  of  his  death  j 

tier ;   wherein  the  proiecutor  ^  prU  the  prifonery  that  be  waa  ioooMat  of 

foner   were   both   fworn   in   the   moft  the  charge  againft  him.     (PotL  AAti^. 

Aiiemn  maimer!    the  profecutor,  that  b.  t.  c.  19.) 
he  W4S  related  to  the  de^eafed,  (for 


( I )  The  lad  time  that  the  trial  by  battel  waa  swarded  in  thit 
country,  was  in  the  cafe  of  lore}  Rea  and  Mr.  Ramfcy,  fh  the  7  ChJl. 
The  king  by  his  commiffion  appointed  a  .couftabje  of  EngUnd  ^o 
prcfide  at  the  trial,  who  appointed  a  day  for  the  duel,  on  which 
the  combatants  were  to  appear  with  a  fpear,  a  long  fword,  a  fhort 
fvvord,  and  a  dagger ;  but  the  combat  wan  prorogued  to  a  farther 
day,  before  which  the  king  revoked  the  comjniflion.  See  an  ac* 
Cpunt  of  the  proceedings,  11  Harg,3t»  ?*r.  114.     ^ 
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$i^»9x'^  to  wMic^  I  Oi^U  aal]F  9ow.%dAt  tbu'm  Ike  mo* 
tb«d  m4  Tffgulatioo  of  M'«  protoftdiopb  it  fUttm  Ibtis  &«« 
th#  tfiiil  >v-  pariam,  pr  ky  j^ry  x^  c^ept  iM  «o:  jjManl 
im;4^(k  ^a  bq  givM  in  t^  uU)  of  9  ^c« '  $  bcfaisb  the 
torile  of  paiUapMnl!^  or  the  lord  high  aeward  (if  tbo  txtal  W 
M  ia  hig  pDurt )  iMTc  judges  (uScieiHiy  ccNnp^t^nt  of  the  Jtw 
C  349  J  that  ci^y  arife  frogi  the  f a£t  ;  Kad  «yccpt  aUo  th%t  the  pMffa 
s»eed  not  ^H  4gree  in  their  Y^f^id ;  bnt  the  gre9^t9r  nimheiw 
q^^ng  o{  tw^vt  4^  (liie  jksf^  wiU  i^wcJUcWi  md  tttOd  thf 


Vr  TpE  trial  \)y  j^ry,  or  the  cqwtryt  ptrpa^rium,  ii.  aU^ 
tfut  trial  by  the  pccr^  of  every  E^Choiaii,  which,  aa  fhf^ 
fff^^  bwHw^jt  of  his  liberties,  is  fccufcd  ^qt  hiRi  by  th^  grf# 
cliarter'':  <<  hmZ/vx  liber  homo  c^^tur,  vel  imprifautury,  af0 
^<  epwlei^aut  aliqtdoalio  modo  deftruaiur^  nl^  tpr  hg^hju^cHM 


Tiy^  antiquity  and  es^cellenqe  of  this  trial,  for  the  ie^ii^ 
of  civil  property,  has  before  be^  explained  ^  lai^?'.  An4 
it  will  hold  much  ftron^er  in  criminal  cafes ;  iince^  in  times 
of  difficulty  and  danger,  more  is  to  be  apprehended  from  t^e 
f  iplence  and  p^i^rtiality  pf  judges  appointed  by  the  crpwnji  in 
i^tshetween^he  king  and  the  fubje^l,  than  in  difputes  b^ 
tween  one  indiyidt^al  and  another,  to  fettle  the  metes  and 
boundaries  of  privat^  property.  Our  law  has  thcie£ore  wi£ely 
placed  this  ftrong  and  twofold  barrier,  of  a  psefentment 
and  a  tibial  by  jury,  between  the  liberties  of  thepeople^  ^ai 

<  9  Rep.  3a    a  1^4*  49*  i  'X*    Fote.  24 7f 

•  Seep^.  259#  *  9  Hen.  III.  c.  >9. 

•   •  lWy»s«?  5^-  ^  7  w.  HI.  c.  3. 


'^»-  .  ... 

|s  )  The  QobiUty  are  tried  by  their  peers  for  treafon  an4  felony, 
1^  sniCjprtfioii  of  thcii; ;  bu^ia  al)  otdier  cnxnia8lproi4;cutionf  thej^ 
ere  tried  Uhc  cgflaxRW^^iy  aj.urjr,..  j,/^  39,    $f? .^  ypL  /^j^. 

*"'''  the 


llM^l^iogaifis  of  At  <M0Wiu  k  wa«  aeccary;.f<M  f^sbmn 
ing.  ^  «d«ikahie  bakMe  of-  out  conftUutionft  to  Ttft  thi 
•SKOWtiTf  powcf  pf  tl\e  lews  in  the  priim:  aad  yet  tbU 
p^wer  might  be  dangerous  and  dcftruftife  !•  that  very  coni 
ftktttion,  if  exerted  without  cheek  ar  control,  by  joftices  of 
$fer  and  Urmimr  ctceafi(maUy  saitted  by  the  orovft  \  vbo 
might  then»  aa  in  Ffance  or  Ttirkeys,  ioiprifoa,  difpatehj  of 
Mile  any  nan  ^t  wa$  obaoxiooa  to  the  govemmenti  by  an  - 
ittftanl  deolaraiioni  that  fueh  is  their  will  and  pleafure.  BttI 
the  fbuodara  ci  Ae  £ngUih  law  have  with  excellent  focecaft 
contrived,  that  no  ipan  fliould  be  called  to  anfwer  to  tha 
king  for  any  capital  crime,  unlefs  upon  the  preparatory  ao* 
aviation'  ol  twelve  or  more  of  faia  felk>w«>fubje^,  the  grand 
jury}  and  diat  the  truth  of  every  accafation,  whether  pre- 
ferred in  the  fliape  of  indt£faitent,  tnformationf  or  appeal,  [  250  1 
ftiouM  afterwards  be  confirmed  by  the  unanimdus  fuflfrage  of 
twelve  of  his  equals  and  nei^bours,  indifferently  chofen,  and 
fttperior  to  all  fufpicion.  So  that  the  liberties  of  England 
eamiot  but  fubfift^fo  long  as  ih\zpaiiadium  remains  (acred  and" 
invtohte;  not  only  from  alt  open  attacks,  (whidh  eodae  will 
be  fo  hardy  as  to  make>)  but  alib  from  all  fecret  machinationrs 
which  may  fap  atld:  undermiAe  \t%  by  introducing  new  and 
arbitrary  methods  of  trials  by  juftices  of  the  peace,  coitw 
miiSoners  of  the  revenue,  and  courts  of  cofifctence.  And 
however  convenient  thefe  may  appear  at  firft,  (asdonbtlcfsaR 
arbitrary  powers,  well  executed,  are  the  moft  conveniently  ' 

yet  let  it  be  again  remembered,  that  delays,  and  little  incon^ 
veniences  m  the  forms  of  juftice,  are  the  price  that  all  free 
fiations  muft  pay  for  their  liberty  in  more  fubftantial  matter^'^ 
that  thefe  inroads  upon  tliis  facred  bulwark  of  the  nation  ,are 
fundamentally  oppofite  to  the  fpirit  of  our  conflitution  \  and 
that,  dioogh  begun  in  trifles,  the  precedent  may  gradually 
increafe  and  fpread,  to  the  utter  difufe  of  jikies  in  queftidns 
of  the' ihdtt  momentous  concern,  -    .         .  .^  ^ 

What  was  falcf  of  juries  in  general,  and^  the  trial  thcrAy^ 
in  civil  cafes,  will  greatly  (horten  our  prefenrremarks,  with 
regard  to  the  trial  of  criminal  fuits  ^  indidtments,  informsB- 

tions. 
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ttons,  atid  appeals;  whicfatriall  fliaH.cotofiderio  the  hoik 
method  that  I  did  the  (bnaer;  hj  fbUowing  the  ordeir  wd 
courfe  of  the  proceedings  themfelves,  as  the  moft  clear  and 
perfpicuous  wa^  of  treating  it. 

When  therefore  a  prifoncr  on  his  amignment  has  plead* 

ed  ffot  gtdttyy  add  for  his  trial  hath  put  himfelf  upon  the 

couDtrjr,  iK^iich  country  the  jury  are,  theflieriffofthecotintf 

muft  Kturn  a  panel  of  jurors^  liheros  ei  kgaks  bommh  da. 

wifiito ;  that  is  freeholders  (3),  without  juft  exceptionvandoE 

the  v^M  or  neighbowrhood :  which  is  interpreted  to  be  of  cbo 

county  where  the  faft  is  committedi^  If  the  procadhig^are 

before  the  court  of  king's  bench^  there  is  time  allowed,  be*' 

tween  the  arraignment  and  the  trial,  for  a  jury  to  fac  impa« 

I  35?  3  nell^d  by  writ  of  wmre/saai  to  the  (herifF»  as  in  civil  caufes: 

and  the  trial  in  cafe  of  a  nufdemefnor  is  had  at  njfi  priusi 

unlefe  it  be  of  fuch  confequence  as  to  merit  a  trial  at  bar  ; 

which* is  always  invariably  had  when  the  pri&ner  is  tried  for 

any  capital  offence  {4),   But»  before  commiiEoners  of  oyn  and 

Urmmer  and  gaol  deliveryi  the  fheriff,  by  virtue  of  a  generat 

precept  dlreOed  to  him  beforehand^  returns  to  the  court  s^ 

panel  of  forty»eight  jurors^  to  try  all  felons  that  may  be 

called  upon  then*  trial  at  that  feiSon :    and  therefore  it  is 

there  ufual  to  try  all  felons  immediately*  or  foon,  after  their 

anaignmeat.    But  it  is  not  cuftoraary,  nor  agreeable  to  the 

general  courfe  of  proceedings^  (unlefs  by  confent  of  parties,. 

er  where  the  defendant  is  a&uaily  in  gaol,)  to  try  peifoo^ 

indi£led  of  fmaller  mifdemefnors  at  the  fam^  conn  in  which- 

they  have  pleaded  net  guUtyy  or  traverfed  the  indi£bment.  But 

they  ufually  give  Security  to  the  courts  to  appear  at  the  nes^t 

i  z  Hal.  P.  C.  26j^    %  Hawk.  P.  C.  403. 


(3)  Since  the  4  Cif  5  fV.  £jf  AT,  c,  24*  which  admits  copyhol<lor\ 
upon  juries,  it  is  not  necclTary  that  the  jurors  fhould  be  freeholders 
in  criminal  ca£es,  except  in  trcafon,  and  there  it  i»  exprcfsly  re- 
Quired  by  the  bill  of  rights.     ilV.^M.  Ji.  2.  c.  2. 

(4)  See  how  indlclments  for  capital  offences  may  be  tried  at- 

ntji  trltUy  p»  309.  rf.  3.  ante* 

aflfifes 
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affifes  Of  fcifidn,  and  diea  and  tbore  to  try  tbe  ttaverfe^  gff-' 
iilg  ocuice  to  the  porofecutor  of  tiiefame  ( $)• 


In  cafes  of  high  treafon,  wheitby  corraption  ^Uood 
^qfuC)  (except  trcafon  19  counterfeiting  the  king's  coin  or 
fealsy)  or  mtfprifion  of  fuch  treafen».it  is  enabled  by  ftatilto 
7  W.  III.  c.  3*  firft^  that  no  perfon  (hall  be  tried  for  any 
Cich  tteaibn,  except  an  attempt  to  aflaffinate  the  king,  un- 
hh  the  indiifiment  be  found  within  three  years  after  the  ol- 
fence  committed:  nestt,  that  the  prifoner  (hall  have  a  copy 
of  the  indidmenti  (which  includes  the  caption^)  but  not 
the  names  of  the  witndleS)  fire  days  at  leaft  before  the  trial ; 
that  i»i  upon  the  true  cotiibruAion  of  the  zSt^  before  his 
aKaignmcnt^;  for  then  is  his  time  to  take  any  excepdona 
thereto^  by  way  of  plea  or  demurrer;  thirdly^  th>it  he  (hall- 
^Uo  hare  a  copy  of  the  panel  or  jurors  two*  days  before  his 
trial:  and^  lallly,  that  he  (hall  havesthe  fame compillGve  pro- 
cefs  to  bring  in  h|s  witnefiesy!^  him,  as  was  ufual  to  compel 
their  appearance  againfi  him.     And,  by  ftatute  7  Ann.  c.^r* 
(which  did  not  take  place  till  after  the  deceafe  of  the  late  pre- 
tender), aU  perfons,  indiiled  for  high  treafon  or  mifprifion 
thereof,  (hall  have  not  only  a  copy  of  the  indi&ment,  but  a  [  35a  3 
]iil  of  all  the  witneffes  to  be  produced,  and  of  the  jurors  im- 
panelled, witli  their-profefiions  and  places  of  abode,  delivered 
tfi  him  ten  days  before  the  trial,  and  in  the  prefence  of  two 
witnefles ;  the  better  to  prepare  him  to  make  his  challenges 
and  defence.     But  this  lad  a£t,  fo  far  as  it  afirfled  indifl- 
ments  for  the  inferior  fpeciesof  high  treafon,  rcfpccking  the 
coin  and  the  royal  feais,  is  repealed  by  the  ftatute  6  Geo.  III. 
f.  53.  clfc  it  had  been  impoflTible  to  have  tried  thofe  of- 

^  Foil.  229.     Api-cnd.  I.  \  Utd.  230* 

(5)  Every  defendant  indifled  for  a  mifdemcfnor  (hould  give 
ftril  right  days  notice  of  trial  to  the  profccutor,  before  the  affixes, 
if  the  trial  is  to  be  there  ;  if  at  the  feffions,  it  is  tifual  to  give  two 
or  three  days  notice.  Cr.  Circ.  Comp.  1 7.  48.  Or  the  juftices  at 
.  (cilions  fix  as  a  general  rule  w  hat  time  they  think  a  reafonable  no- 
^c  in  fuch  cafes. 

%  9  fences 
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Cmees  in  the  fanle  dmsk  m  #Uck ^brjr  ore  indafiMl:  Sat 
ten  clear  days,  betursMtdie  fladioganddietrislofditiii* 
dif^menty  wiU  exceed  tbe  time  iifmUy  allottsd  for  aojfeiEon 
cf  1^  and  t0rmmfr^^6)k.A^  no  peikniadiAed  for  fclohy 
iiy  or  (as  die  law  flands)  eteroa^ikycadtilpd  tafucb:  C0fk»f 
^jfentthcitimeofhuttrial^*  .    ^ 

>  • 

Whezi  the  trial  is  called  on»  t)i»  juron  aie  to  be  fvoni» 
ac  tbey  appear,  to  tbe  nunibef  of  tweltCi  wdefii  di»y  dre 
chaUcogcd  by  tkt  pwrty. 

CHAXiENOts  may  here  ha  mode,  dthe?  o»  die  put  of 
the  king)  or  ^n  tkit  of  die  prkbner;  aiod  dthef  to  the  whole 
9mtfy  or  to  the  feparato  poUs^  for  lh€  ttrf  fame  reafofls  tfatt 
diey  may  be  made  in  civil  caufeg  ^.  For  it  is  here  at  kaft  as 
scecflaiy,  at  dieie,  that  the  fiieriflF  of  retutning'  oSucr  be 
tot^y  indifierent}  that  wfacve  an  aikit  «•  iifdided,  die  jwf 
fliould  be  Je  medietaUj  or  faaff  foreigMrs,  if  fo  many  are 
found  in  the  pbce }  (which  docs  not  indeed  hbld  in  tf^jkfelM^, 
dtens  b^ng  very  improper  judges  of  the  breach  of  alkgiance ; 
IMV  yet  in  the  cafeof  Egyptians  under  theftatute  aallcn.VIIL 
c»  lo.)  diat  on  evcpy  panel  there  fliould  be  a  competent 
number  of  hundredovs  ;  and  that  the  particular  jurors  fliould 
be^  omtti  excepiione  majcreis  not  liable  to  objedioo  either 
propter  hnoris  refpeBmn^  propter  defeSum^  prcpter  affeBum^ 
OX  propter  deli3um^ 

t  353  ]     Challenges  upon  any  of  the  foregoing  accounts  are 

ftiled  challenges ^r  rrt/^  /  which  may  be  without  "ftint  in 

both  criminal  and  civil  trials.    Buc  in  criminal  cafes,  or  at 

.  leaft  in  capital  onc^i  there  is,  in  faiytrem  i^/'/^f, .  allowed  to 

'  .      "  roft:»50«  **  See  Vol.  hi;  |t.^.3.j^     ,    v;.  .J 

■  z  HawJ(.  P.  C  410.  »  ft  Hawk.  P,  0.420.^  Hal.P.C  17  u 


(6)  It  fc*<hc  jiraiftice  to  dtlhrerthc  copyof  tfaeiiwiiain^rrti  and 
the  lifts  rf'i^'^c*  andjurets,  ten  dear  d ay Sy>e«cMve>eftUe-(b)r 
of  delivery  aad  the  day  of  trial,  aod  of  inteT^ehuig  Sandays  ]jfte« 

tious  to  the  trial.    Fojl.  2.  ijo. 

:>-:.:>  the 
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'die  prifimer  as  artntrarf  attd  .capnciom  fpcoies  of  cl 
to  a  ccxtain  namber  of  jmocS}  without  fliswiiigany.caiife.at 
all ;  which  is  called  a  pfnmpipry  cbi^pge  $  a  provifioo  full 
of  that  teiidenie6  and  httmaiiit^f  to  priibneia»  fpr  wfakh  our 
Eoglifli  law6  are  jvftiy  faivoiis  (7).  This  it  gro«aded  on  tm> 
reaCbos.  i.  As  erery  one  moft  be  feoibk,  what  fuddoa 
impreffions  snd  unaccountable  prejudices  we  are  apt  to  oon« 
OH»e  upon  the  bace  looks  siid  geftares  of  anothct  y  and  how 
necvflfary  it  is^  that  a  prifimcr  (when  pot  to  defend  hia  life) 
Ihottld  have  a  good  opinion  of  his  j^iry^  the  want  of  which 
might  totally  difconccrt  him ;  the  law  wills  not  that  he  ihoold 
be. tried  by  aoy  one  num  againft  whom  he  has  conceived  a 
prejudice^  even  without  being  .able  toaflign  a  reafon  for  fodi 
his  diflike,  a*  Becaufe,  upon  challenges  for  caufe  ihewn|  if 
the  reafon  alSgned  prove  infufficient  to  fet  afide  the  juror» 
perhaps  the  bare  queftiening  his  indiA^reAee  may  fometimej 
provoke  a  refe«i|ment|  to  prevent  all  ill  confct|uences  from 
whicbf  the'p^rifoner  is  ftiU  at  liberty,  if  he  pleafes^  peremp^ 
torily  ^  ftt^iiti  afidci* 

This  privilege,  of  peremptory  challenges,  though  grante4 
to  the  priConer^  is  denied  to  the  king  by  the  (latute  j) 
£dw.  I.  ft.  4.  which  ena£tsy  that  the  king  fhall  challenge  na 
jurors  without  afTigning  a  caufe  certain,  to  be  tried  and  zxy^ 
proved  by  the  court*  However  it  is  held,  that  the  king  need 
not  ai&gn  his  caufe  of  challengCi  till  all  the  panel  is  gone 

*  through,  and  unlefs  there  cannot  be  a  full  jury,  without  the 
gerfons  fo  challenged*  And  then^  and  not  fooner,  th^  king'f 
counfel  nmft  ihew  the  caufe;  other  wife  the  juror  Ihall  bt 

.  £worn^(8).  . 

The  peremptory  challenges  of  the  prlfoner  muft  however 
have  fome  reafonable  boundary ;  otherwife  he  might  never 

4  %  Hawk.  P.  C.  ^13.    »  HaL  P.  C.  177. 

(7)  A^peien^ory  chsllenge  is  not  allowed  in  the  trial  of  coOau 
'  tend  iflues.  Fo/l.  4a.  Nor  in  any  trial  for  a  mifdemefnor.  2  Harg* 

St.  Tr,  «o8.  and  4  A  St,  7r«  i. 

(8)  And  the  praAice  is  the  fame  both  in  tnab for  xaifd^mefiiors 
and  for  capital  offences* '  5  Harg.  St.  Tr.  519^ 

be 
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be  ^ied.  This  i^ettfiftfiabk  boundary  is  fetde'd  hj  tlte  commoif 
law  to  be -the  number  of  thirty-five ;  that  is,  one  under  the 
number  of  three  f ui  i  juries^  For  the  taw  judges  that  five  and 
thirty  are  fully  fufficient  to  allow  the  moft  timorous  man  to 
challenge  through  mere  caprice;  and  that  ht  who  perempto- 
vily  challenges  a  great  number^  or  three  fall  juries,  has 
no  intentipn  to  be  tried  at  all.  And  therefove  it  dealt  with 
<me»  who  peremptorily  challenges  above  thirty-five,  and 
will  not  retra£t  his  challenge,  as  with  one  who  ftands  mute 
or  refufes  his  trial ;  by  fentencing  him  to  the  peim  ferte  et 
tore  m  felony,  and  by  attainting  him  in  treafon '.  And  fo 
the  law  (lands  at  this  day  with  regard  to  treafon  of  any* 

JBurby  ftatute  of  20,  Hen.  VIII.  c.  14.  (wWchi  with  regarcJ 
to  felonies,  (lands  unrepealed  by  ftatute  i  &  2  Ph.  &  Marw 
e.  10.}  by  this  ftatute,  I  fay,  no  perfon  arraigned  for  felonyj^  ^ 
can  be  admitted  to  make  any  more  than  twenty  p<;temptory. 
challenges.  But  how  if  the  prifoner  will  peremptorily  chal<^. 
lenge  twenty-one,  .what  (hall  be  done  ?•  The  old  opinion 
wafe,  that  judgment  of  peine  forte  et  dure  (hould  be  giten,  aa 
where  he  challenged  thirty-  fix  at  the  common  law ' :  but  the 
better  opinion  feems  to  be  %  that  fuch  challenge  fhall  only  be 
difregardcd  and  oVer-ruled.  Becaufe,  (irft,  the  common  law 
doth  not  inflift  the  judgment  of  penance  for  challenging 
twenty-one,  neither  doth  the  ftatute  inflifl  it;  and  fo  heavy 
a  judgment  (or  tint  of  convi£lion,  which  fucceeds  it)  (hall 
hot  be  impofed  by  implication.  Secondly,  the  words  of  the 
ftatute  are,  ".  that  he  be  not  admitted  to  challenge  more 
**  than  twenty ;"  the  evident  conftrudion  of  which  is,  that 
any  farther  challenge  (hall  be  difallowed  or  prevented  :,and 
therefore,  being  null  from  the  beginning,  and  never  in  lail 
a  challenge,  it  can  fubje£l  the  prifoner  to  no  puniChmenti 
but  the  juror  ftafl  be  re|ul5rly  fworri. 

•        «•  .  «  I    -  - 

*  <  *  '     *  *  % 

/'  -If,  by  realon  of  challenges  or  the  default  of  the  Jurors,  a 
fufficient  number  cannot  be  had  of  the  original  panels  a  tales 

»  ^  H«K  P.  C.  %n.  *  3  ^«^-  a»7*    *  H^l.  P.C,  ^^o, 

«  2  Ha*k.  P.  C.  4.14.^  .-.  '»  .     .  - 
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nutjr.bc  awarded  as  is  civil  cau&s  °i  till  the  numbi^  of  tiretv^ 
tft  fworn,  '<  well  and  truly  totry,  and  true  deliverance  make^- 
<<.  between  oar  fovereiga  lord  the  king^  and  the  priioner 
^*  whom  they  have  in  charge  ;  and  .a  true  vcrdi&  to  givcj 
**  according  to  their  evidence." 

When  tlie  jury  is  fworn,  if  it  be  a  caufe  of  any  confe- 
quence,  the  indidment  is  ufually  opened^  and  the  evidence 
marflialledi  examined,  and  enforced  by  the  counfcl  for  the 
crown,  or  profecution.  But  it  is  a  fettled  rule  at  common 
law,  that  no  counfel  fhall  be  allowed  a  prifoaer  upon  his  trial, 
upon  the  general  ifliie,  in  any  capital  ciime,  unlefs  fome^ 
point  of  law  (hall  arife  proper  to  be  debated  ^.  A  rule,  which 
(however  it  n^ay  be  palliated  under  cover  of  that  noble  decla- 
ration of  the  law,  when  rightly  underftood^  that  the  jud^e 
(hall  be  counfel  for  the  prifoner ;  that  is,  (hall  fee  that  the 
proceedings  againft  him  are  legal  and  ftri£{ly  regular^)  (terns 
to  be  not  at  all  of  a  piece  with  the  reft  of  the  humane  treathncnt' 
of  prifoners  by  the  Englifli  law.  For  upon  what  face'  of  rea- 
fon  can  that  afliflance  be  denied  to  fave  the  life  of  a  man^ 
which  yet  is  allowed  him  iti  profecutions  for  every  petty  tref- 
pafs  ?  Nor  indeed  is  it  ftri£lly  fpeating  a  part  of  our  antient* 
law :  for  the  mirrour*",  having  obfcrved  the  necefllty  of  coun-r. 
fel  in  civil  fui^s,  "  who  know  how  to  forward  and  defend 
**  the  caufe,  by  the  rules  of  law  and  cuftoms  of  the  realm," 
immediately  afterwards  fubjoins ;  '^  and  more  neceiTary  are 
<«  they  for  defence  upon  indi£lments  and  appeals  of  felony,. 
**  than  upon  other  venial  caufes^."     And  the  judges  them- 


«  See  Vol.  III.  p«g<  364.  Bu»»  in 
mete  oonuniifions  of  gaol  delivery,  no 
Ula  can  be  awarded  j  though  the  court 
may  ore  tenus  order  a  new  panel  to  be 
Rtnrned  mfiatittf,  (4  Inft,  68.  4  St. 
Tr.  748.  Cooke*!  Cafii*) 

V  1  Hawk  P.  C.  4C0. 

"  Sir  Edward  Coke  (3  Inft  137.) 
gives  another  additional  reafon  for  this 
refufji,  •*  becaufi*  the  evidence  to  con- 
**  vifk «  prffontr  ihoold  be  (b  iranifeft ,  as 
<(  It  could  not  be  contradiaed.'*  Which 
lord  Nvtiiogbam  (,whea  higb  fteward) 


declared  (3  St.  Tr,  726.)  was  the  only 
good  reafua  thit  could  be  given  /or  it. 

J'  c.  3.  ^  I. 

»  Father  Parrorrs  the  jefulr,  and  after 
him  bifliop  EUys  (of  £ngtifli  liberty,  ii. 
li.),  h9?e  imagined,  that  the  bcneiit  ol 
counfel  to  plead  for  them  was  fiiril  de» 
nied  to  prifoners  by  a  law  of  Hen.  I. 
meaning  [I  prefume)  chapter  47  and  4 7" 
of  the  code  which  is  ufually  attributed 
to  that  prince*  «  De  taufii  criminafi^M 
**  vel  tapita/ihui  ritmo  quatrat  cwJUium  ; 
««  fniff  mpl^'uftui  fiutin  fern^it^  Jint 
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tohm  art  ib  feafiUe  of  this  AtScStf  A$i  diqr  trerer  icniple 
to  aUow  a  prifoner  eoanfel  to  'mSkra&  faim  ^hat  queftions  to 
C  35^  ]  '"'*  ^  ^^^^'^  '^  ^^  qneftioDs  for  him|  with  refpe£l  to  mattert 
of  h€k :  £of  is  to  mattars  of  law»  arifiog  on  the  trial,  thef 
are  entitled  to  the  afliftance  of  coonfcL  Bat,  left  this  indul* 
gence  Ihould  be  intercepted  by  fuperior  influence,  in  the  cafe 
of  ftate^riminals,  the  legiflatare  has  direfied  bf  ftatute 
^  W*  III*  €•  3*  diat  perfons  indiBed  for  fuch  high  treafon, 
as  works  a  corruption  of  the  blood,  or  mifprifioh  thereof, 
(exc^t  treafon  in  counterfeiting  the  king's  coin  or  feals,)  may 
nake  their  inlt  defence  by  coimfel,  not  exceeding  two,  to 
be  named  by  the  prifoner  and  affigned  by  the  conrt  or  judge? 
and  the  fame  indulgence,  by  ftatute  20  Geo.  iJ.  c.  30.  is  ex* 
tended  to  parliamentary  impeachments  iot  high  treafon,  which 
trere  excepted  in  the  former  afi  (9 j. 


^  p^up  et  dtbet  ut'i  conJUioy^-^t^t  this 
twJUiMmf  I  cooceivcy  (ignifiu  oaly  an 
vtiparUuictf  and  the  fetitut  enifiJS  ia 
arm^Mg  U*'oe  to  Iw^ri ^  (Ske'  Vol.  HI. 
pag,  S98. )  which  is  not  ailowabU  io  any 
QTtminal  profecation.  This  will  be  ma- 
Biieft  by  comparing  thii  law  with  a 
contemponry  pa0age  in  the  grami  ecu* 
fiumitr  of  Normafidy,  (cb.  85.)  which 
fpeaks  of  imparlaoces  in  per£»DAl  ac- 


tiont.  '^J^riteef^tnmhfKtnakM 
*'  rtfpomlre^  tt  aura  cottpe  dt  fif  fmm 
**feiJIer,  i*il  U  dmoMde :  et  fMond  H 
•*fera  confeilU  itfeut  nyer  It  faiQ  dont 
«  iV  ep  acimji.^^  Or,  aa  it  ftands  in  Hm 
Latin  texty  («fi/.  I539«)  **  ^tr^Mme 
"  autm  pift(M  tenetur  n^oniete  -^  tthA* 
•'  btbit  lictntUm  cwjalend\^  fi.  rtqutrmt  | 
•<  habits  autent  con^io,  debet  faffum  m« 


(9)  Upon  the  trial  of  iflucs  which  do  not  turn  upon  the  queftion 
of  guilty  or  not  guilty,  but  upon  collateral  fa^,  prifoners  tindei* 
a  capital  charge,  whether  for  treafon  or  felony,  always  were  en- 
titled to  the  full  afliftance  of  counfel.     Fo/t.  232.  4a.     it  is  very 
extwordinary  that  the  law  of  England  (hould  have  denied  the 
affiftancc  of  counfel,  when  it  is  wanted  moft,  vi%.   to  defend  the 
life,  the  honour,,  and  all  the  property  of  an  individuaL     It  is  the 
eztcniion  of  that  maxim  of  natural  equity,  that  every  one  fhall  be 
heard  in  his  own  caufe,  that  warrants  the  admiifion  of  hired  ad- 
iTocates  in  courts  of  juftice;  for  there  is  much  greater  inequalilty 
In  the  powers  of  explanation  and  perfuafion  in  the  natural  ftate  of 
the  human  mind,  than  when  it  is  improved  by  education  and  ex- 
pericnce.    AmongA  profefGonal  men  of  eUabliihed  charader^-  the 
difference  in  their  /kill  and  management  is  generally  (b  incon*' 
fldcrable,  that  the  <ipcifioii  of  the  caufe  dcpcndg  only  upon  thc^  fa- 

periority 
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•  The  dof^rine  of  evidence  upon  pleas  of  t^  crown  is,  in 

tnoft  refp^fts,  the  fame  as  that  upon  civil  addons.    There 

arc  however  a  few  leading  points,  wherein,  by  fcvcral  (tatutes, 
^— — . .— .; ^ 

periority  of  the  juflicc  in  the  refpeftive  cafes  of  the  litigating 
parties.  Hence  the  pradtice  of  an  advocate  is  abfolutely  neoqfTary 
to  the  admin iflration  of  fubftantial  juHice.  An  honourable  barrifter 
will  never  mif-ilate  either  law  or  fadls  within  his  own  knowledge, 
but  he  is  juflified  in  urging  any  argument,  whatever  may  be  his 
own  opinion  of  the  folidity  or  juftnefs  of  it,  which  he  may  think  will 
promote  the  interefts  of  his  client ;  for  reafoning  in  courts  of 
jufticc  and  in  the  ordinary  affairs  of  hTe  feldom  admits  of  geome- 
trical demonftration ;  but  it  happens  not  unfrequently  that  the 
fame  argument,  which  appears  fophiflry  to  one,  isYound  logic  iii 
the  miod  of  another,  and  every  day's  experience  proves  that  the 
opinions  of  a  judge  and  an  advocate  are  often  diamttrically  op- 
polite.  Many  circumllances  may  occur,  which  will  juilify  or  com- 
pel an  individual  member  of  the  profeiTion  to  refufe  the  defence  of 
a  particular  client,  but  a  caufe  can  hardly  be  conceived  which 
ought  to  be  rejected  by  all  the  bar ;  for  fuch  a  conduft  in  the  pro- 
fefHon  would  excite  fo  flrong  a  prejudice  againft  the  party,  as  to 
render  him  in  a  great  degree  condemned  before  his  trial.  Let  the 
circumftances  againft  a  prifoner  be  ever  fo  atrocious,  it  is  ftill  the 
duty  of  the  advocate  to  fee  that  his  client  is  convidled  according 
to  thole  rules  and  forms',  which  the  wifdom  of  the  legiflature  has 
•eftabliihed  as  the  beft  protedlon  of  the  liberty  and  the  fecurity  of 
the  fubje^i.  But  the  tondud^  of  counfel  in  the  profecutiop  of  cri* 
minals,  ought  to  be  very  different  from  that  which  is  required 
from  them  in  civil  adtions,  or  when  they  are  engaged  on  the  fide  of 
a  prifoner  ;  in  the  latter  cafes  they  are  the  advocates  of  their  client 
only,  and  fpeak  but  by  his  inftru6lion  and  permiflion  ;  in  the  former 
they  are  the  advocates  of  public  juftice,  or  to  fpeak  more  pro- 
fcllionally,  they  are  the  advocates  of  the  king,  who*  in  all  criminal 
profecutions,  is  the  rcprefentative  of  the  people,  and  both  the  king 
and  the  country  muft  be  better  fatisfied  with  the  acquittal  of  the 
innocent,  than  with  the  convi6lioh  of  the  guilty.  Hence  in  all 
-criminal  profci:utions,  efpecially  where  the  prifoner  can  have  no 
-counfel  to  plead  for  htm,  %  bantfter  is  as  much  bound  to  difclofe 
all  thofe  circumftances  to  th^  jury,  and  to  reafon  upon  them  as 
fully,  which  are  favourable  to  the  prifoner,  as  thofe,  which  are 
likely  to  fupport  the  profecution. 
•      Vol.  IV,  E  e  .     and 
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and  teUbxtioaMf  t  dtfierence  U  made  between  mil  and  czi- 
mioil  evidence. 

.  First,  in  all  cafes  of  high  treafon,  petit  tteafoa,  and 
mifprifion  of  trcafon,  by  ftatutes  i  Edw.  VI.  c.  la.  and  5  & 
6  £dw.  VI.  c*  1 1.  two  lawful  witnefles  are  required  CO  coa* 
Ti&  a  prifoner ;  unlefs  be  (hall  willingly  and  wt&out  vio* 
knee  ctm/efs  the  fame.  By  ftatute  1  &  2  Ph.  &  Mar.  c.  10. 
a  farther  exception  is  made  at  to  treafons  in  counterfeitix^ 
the  king's  feals  or  fignaturesy  and  treafons  concerning  coin 
current  within  this  realm;  and  more  particularly  byc*il. 
the  offences  of  importing  counterfeit  foreign  money  current 
in  this  kingdom,  and  impairing,  counterfeiting,  or  forgjuig 
any  current  coin.  The  flatutes  8  &  9  W.  III.  c  25*  and  15 
C  357  ]  &  16  Geo.  II.  c.  28*  in  their  fubfequent  extenfions  of  this 
fpecies  of  treafon  do  alfo  provide,  that  the  ofienders  may  be 
indicted,  arraigned,  tried,  convi£led,  and  attainted,  by  the 
like  evidence,  and  in  fucb  manner  and  form,  as  may  be  had 
and  ufed  againil  offenders  for  counterfeiting  the  king's  money* 
But  by  ftatute  7  W.  III.  c.  3.  in  profecutions  for  thofe  trea- 
fons to  which  that  a£l  extends,  the  fame  rule  (of  requiring 
two  witnefles)  b  again  enforced^  with  this  addition,  that 
the  confejfton  of  the  prifoner,  which  (hall  countervail  the 
seceflity  of  fuch  proof,  muft  be  in  open  court.  In  the  con- 
ftru£lion  of  which  zGt  it  hath  been  holden  %  that  a  confcflion 
of  the  prifoner,  taken  out  of  court,  before  a  magiftrate  or 
perfon  having  competent  authority  to  take  it,  and  proved  by 
two  witnefles,  is  fuflicient  to  convi£^  him  of  treafon.  But 
hafty  unguarded  confeiCons,  made  to  perfons  having  no  fuch 
authority^  ought  not  to  be  admitted  as  evidence  under  this 
ftatute.  And  indeed,  even  in  cafes  of  felony  at  the  common 
Jaw,  they  are  the  weakeft  and  moft  fufpicious  of  all  tefti-^ 
mony  \  ever  liable  to  be  obtained  by  artifice,  falfe  hopes^ 
pcomifes  of  favour,  or  menaces  9  feldom  remembered  accu- 
rately, ot  reported  with  due  precifion  \  and  incapable  in  thdr 
nature  of  being  difproved  by  other  negative  evidence.     By 

•  Foft«r.  240—244. 

the 
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«h«  Tame  ftatute  7  W«  IH.  it  is  declared  that  both  ixnU 
ncBks  muft  be  to  the  fame  overt  zfk  of  treafMi,  or  one  to  one 
overt  zStf  and  the  other  to  another  overt  a^,  of  the  fame 
fpecies  of  treafon^,  and  not  of  dt(lin£l  heads  or  kinds  :  and 
410  evidence  fiiall  be  admitted  to  prove  any  overt  a£i:  not  ex- 
prefslf  laid  in  the  indiAment.     And  therefore  m  fir  Joha 
Fenwick'-s  cafcj  in  king  William's  time,  where  there  was  but 
cfne  wietiefs,  an  a£l  of  parliament^  was  made  on  purpofe  (o 
attaint  him  of  treafon,  and  he  was  executed**.    I^ut  in  almofl: 
every  other  accufation  one  pofitive  witnefs  is  fuficient.  Baron 
Montefquiett  lays  it  down  for  a  rule  %  that  thofe  laws  which 
condemn  a  man  to  death  in  arty  cafe  on  the  depofition  of  a 
fingle  witnefs,  are  fatal  to  liberty :  and  he  adds  this  reafon, 
that  the  witnefs  who  affirms,  and  the  accafed  who  denies* 
make  an  equal  balance  ^ ;  there  is  a  ncceffity  therefore  to  call 
ill  a  third  man  to  incline  the  fcale.    Bat  this  feems  to  be  C  35^  } 
carrying  mattcrs'too  far :  for  there  arc  fome  crimesi  in  which 
the  very  privacy  of  their  nature  excludes  the  po£Sfaility  of    • 
having  more  than  one  witnefs  5  muft  thefe  therefore  efcape 
onpunifhed?  Neither  indeed  is  the  bare  denial  of  the  perfon 
accufed  equivalent  to  the  pofitive  oath  of  a  difinterefted  wit- 
nefs.    In  cafes  of  indidments  for  perjury,  this  dofbrine  is 
better  founded  \  and  there  our.law  adopts  it :  for  one  witnefs 
IS  not  allowed  to  convict:  a  man  indt^^ed  for  perjury;  becaufe 
then  there  is  only  one  oath  againft  another^.     In  cafes  of 
treafon  alfo  there  is  the  accufcd's  oath  of  allegiance,  to  coun- 
terpoife  the  information  of  a  fingle  witnefs;  and  that  may 
.perhaps  be  one  reafon  why  the  law  requires  a  double  teili* 
monjr  td  convift  him  :  though  the  principal  reafon,  undoubt* 
cdly,  is  to  fecure  the  fubjeft  from  being  facrificed  to  fiilitious 
<onfpiracies,  which  have  been  the  engines  of  profligate  and 
crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reverfal  of  colonel  Sidney^s 
attainder  by  ad  of  parlia^nent  in  r^S^**  it  may  be  colk^d^    . 

*  See  St.  Tr.  II.  144.    i^ofter.235.  '  Becctr.  <.  15. 

«  Stat.  8  W.  Ifl.  s.  4«  ^10  Mod.  194. 

^  Sut<  Tr.  V,  40.  k  St.  Tr.  Vill.  471. 

«  1^.  t.  V  X».  c.  j.  >  2  Hftwk.  P.  C.  431* 

£e  2  that 
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that  the  mere  fimilitude  of  hand-writing  in  two  papers  (hewa 
to  a  jirry,  without  other  concurrent  teftimony,  is  no  evickiiice< 
that  both  were  written  ky  the  fame  perfon ;  yet  andoubtedlj 
the  teftimony  of  witpefles,  well  acquainted  with  the  party's 
hand;  that  they  believe  the  paper  in  queftbn  to  hav^  beeu 
written  by  him,  is  eridence  to  be  left  to  a  jury  j  ( lo). 

THiitDLY,  by  the  ftatute  21  Jac.  I.  c.  27.  a  motker  of  a 
baftard  chifd/^  concealing  It's  death,  muft  prove  by  one  wit* 
nefs  that  the  child  was  born  dead ;  otherwife  fuch  conceal- 
ment fhall  be  evidence  of  her  having  murdered  it  ^* 

FoiTRTHLT,  all  prefumptive  evidence  of  felony  (hould  be 
admitted  cautiouily :  for  the  law  holds,  that  ic  is  better  that 
ten  guilty  perfons  efcape,  than  that  one  innocent  fuffer- 
C  359  ]  And  (ir  Matthew  Hale  in  particular '  lays  down  two  rulc^ 
moft  prudent  and  neceflary  to  be  obferved :  i .  Never  to  poo- 
vi£t  a  man  for  ftealing  the  goods  of  a  perfon  unknown,  mere- 
ly becaufe  be  will  giv^  no  account  how  he  came  by  them^' 
'  unlefs  an  a&ual  felony  be  proved  of  fucfa  goods :  and,  2» 
Never  to  convi£l  any  perfon  of  murder  or  manflaugbter,  till 
at  kaft  the  body  be  found  dead  ;  on  account  of  two  inftancea 
.  he  mentions,  where  perfons  were  executed  for  the  murder  of 
others,  who  were  then  alive,  but  miffing. 

^  .Lastlt,  it  was  an  antient  and  commonly  received  prac- 
tice'"^ (derived  from  the  civil  law,  and  which  alfo  to  thia^ 
day  obtains  in  the  kingdom  of  France  °,)  that,  as  counfel  was 
not  allowed  to  any  prifoner  accufed  of  a  capital  crime^^fo 


1  Lord  Prefton^s  cafe.     ji,D»  1690.  ^  See  pag.  198. 

St  Tr.  IV.  453.  FrancU*8  cafr,  A.  D,  'a  Hal.  P.  C.  190. 

1716.    St.  Tf.  VI.  69*    Layer's  cafe,         «»  St.  Tr.  h  pajjim. 
A*D.  n%%.  Iiy,%7<^  Hensey*!  cafe,         '^  Domat*   puU.  Jaw*    b^  3,   u  i* 

^i).  X753.    4  Burf.  644.  Montdi).  Sp.  L.  b.  19,  c.  11. 


(10)  But  the  proof  of  hand-writing  is  not  evidence  in  high  trea« 

fon,  unlefs  the  papers  are  found  in  the  cufiody  of  the  prifoner. 

I  Burr.  644. 

neither 


Ch.  27t^  Wrongs.  2^g 

a«ith«r  (hottid  he  be  faffned  to  exculpate  jiimfelf  by  the  te& 
timony  of-  any  witnefiefi.  And  therefore  it  deferves  to  be  re- 
membered, to  the  honour  of  Mary^*!.  (whofe  early  fenti^ 
menis,  tiU  her  marriage  widi  Philip  of  §pain»  feem  to  have 
bttn  humane  and  generous  ^,)  that  when  (he  appointed  fir 
Richard  Morgan  chief  juftice  of  the  common  pleais,  ihe  in«> 
joined  him,  <<that  notwithftandidg  the  old  error,  wlych 
<*  did  not  admit  any  witnefs  to.  fpeak,  or  any  other  niatteir 
**  to  be  heard,  in  favour  c^  the  adverfary,  her  majefty  being 
**  party}  her  highnefis's  pleafure  was,  that  whatfoevet could. 
'*  be  brought  in  favour  of  the  fubjedi  (hould  be  admitted  to  : 
^^  be  heard:  and  moreover,  that  the  judices  (hould  not  per- 
<*  fuade  themfelves  to  fit  in  judgment  otherwife  for  her  high- 
<<  nefs  than  for.  her  fubje&  P."  Afterwards,  in  one  particular 
inftance  (when  embezzling  the  queen's  military  ftores  was 
made  felony  by  ftatute  31  £Iiz.  c.  4.)  it  was  provided  that 
any  perfon  impeached  for  fuch  felony,  <<  fliOuld  be  received 
<<  and  admitted  to  make  any  lawful  proof  that  he  couM,  by 
'<  lawful  witnefs  or  otherwife,  for  hisdifcharge  and  defence  :**. 
and  in  general  the  courts  grew  fo  heartily  a(hamed  of  a  doc- 
trine fo  unreafonable  and  oppref&ve,  that  a  pra£lice  was  gra*^ 
dually  introduced  of  examining  witneiTesfor  the  prifoner,  bat 
not  upon  oath") :  the  conlequence  of  which  ftill  was,  that  £  360  ] 
the  jury  gave  lefs  credit  to  the  prifoner's  evidence,  than  to 
that  produced  by  the  crown.  Sir  Edward  Coke '  protefts 
very  ftrongly  againft  this  tyrannical  pradice :  declaring  that 
he  never  read  in  any  a£k  of  parliament,  book-cafe,  or  record^ 
that  in  criminal. cafes  the  party  accufed  fliould  not  have  wit» 
nefesfworn  for  him ;  and  therefore  there.was  not  fo  much  as 
fcintilla  juris  againft  it'.  And  the  houfe  of  commons  were 
fo  fenfible  of  this  abfurdity,  that,  in  the  bill  for  abolifhing 
horiiJities  between  England  and  Scotland  %  when  felonies 
committed  by  Engliflimen  in  Scotland  were  ordered  to  be . 
tried  in  one  of  the  thiree  northern  counties,  they  infilled  on 

«  See  pag.  17.       '  'See  »lfo  2  Hal.  P.  C.  283.  and  hit 

r  HoHingflL  11 12.    St.  Tr.  L  71.  Tammary,  264. 

4  ^  Bttlft.  147.     Cxo.  CWi  299*  ^  Sut.4jiic.  I.  c.  1. 

'  3  Inft.  79. 

£  e  3  a  clatife. 
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a  clatt(b,  «nd  carried  it*  agatnft  the  etferts  of  both  the  erowt 
and  the  hoafe  of  lord i,  againft  the  pndicc  of  Ae  courtriA 
Ehglandi  and  tlie  exprefs  law  of  Scotland «"»  *<  that  ta  M 
'<  f ach  trials  for  the  better  difcovery  of  the  truth,  and  tht 
<<  better  information  of  the  confeiences  of  the  jury  and  jiA- 
^  ticesy  there  (hall  be  allowed  to  the  patty  arraigned  the  be- 
*  nefit  of  fttch  credible  witneflesi  to  be  examined  upon  oath 
*'  as  can  be  produced  for  his  clearing  and  jufttfication/'  At 
length  by  the  ftatute  7  W/  IIL  c.  3.  the  fame  meafure  of 
juilice  was  cftabliihed  throughout  all  the  realm,  in  cafes  of 
treafott  within  the  z& :  and  it  was  afterwards  declared  by 
ftatute  I  Ann.  ft.  1.  c.  9.  that  in  all  cafes  of  treafoitand  fe-> 
lony»  all  witnefiesyor  the  prifoner  (hould  he  eiEamined  upon 
oath)  in  l^ke  miknAer  as  the  witnefles  agaiftfi  him. 

Whbn  the  evidence  on  both  fides  is  clofed,  and  indeed 
when  any  evidence  hath  been  given,  the  jury  cannot  be  dif- 
eharged  (unlefs  in  cafes  of  evident  neceflity^)  till  they  have 
given  in  their  verdi£t  (11);  but  are  to  confider  of  it»  and 
deliver  it  in,  with  the  fame  forms,  as  upon  civil  caufes: 
only  thejr  cannot*  in  a  criminal  cafe  which  touches  life  or 
member,  give  a  pnvy  Verdi£k  y.  But  the  judges  may  ad* 
journ^  while  the  jury  are  withdrawn  to  confer,  and.  re^ 
£  2^1  ]  turn  to  receive  the  verdid  in  open  court ^.  And  fuch  public  of 
Open  verdi£l  may  be  either  general,  guilty,  or  not  guilty  % 
or  fpecial,  fetting  forth  all  the  circumdances  of  the  cafe,  and 
praying  the  judgment  of  the  court,  whether,  for  inftance, 
on  the  fa£ts  dated,  it  be  murder,  manilaughter,  or  no  crimq 

«  Com.  Journ.  4.  5.  iz,  13.  15.  29.  '  2  Hal.  P.  C.  300.  2  Hawk.  P.  C. 

30.  Jiin.  1607.  439- 

♦  Il>id  4  Juo.  1607-  *  3  St.  Tr.  731,     4  St.  Tr.  %2U 

«  Co.  L'wt.  127,   ^  Inft.  no.  Foil.  455.  4S5. 
27.     Gould's  cafe,  Hii.  1764. 


(11)  It  IS  now  fettled  that  when  a  criminal  trial  runs  to  fuch  a 

Ittigth,  as  it  cannot  be  concluded  in  one  day,  the  court  by  it's 

own  authority  may  adjourn  till  the  next  xnomtng ;    but  the  jury 

nuiil  be  fomevvhcre  kept  together,  that  they  may  have  no  com* 

*  inunication  but  with  each  other      Stone's  cafe^  6  7*.  R.  527, 

4  at 
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ofall^    T^is  is  where  tkey  doubt  the  matt^  of  law,  and 
therefore  €bufe  to  leave  it  to  the  determination  of  the  court; 
though  they  havean  unqueftionaUe  right  of  determining  upon 
all  the  ciroumftances^  and  finding  a  general  verdlfl,  i£  they 
flunk  proper  fo  to  hazard  a  breach  of  their  oaths ;  and»  if 
their  verdi£l  be  notoriouily  wrong,  they  may  be  puni(hed> 
and  the  verdi£t  fet  afide  by  attaint  at  the  fait  of  the  king ; 
but  not  at  the  fuit  of  the  prifoner^.  *  But  the  pradice,  here- 
tofore in  ufe,  of  fining,  imprifoningi  or  otherwife  puniihing 
jurors,  merely  at  the  dtfcretion  of  the  court,  for  finding  their 
verdid  contrary  to  the  direction  of  the  judge,  was  arbitrary^ 
unconftitutional,  and  illegal ;  and  is  treated  as  fuch  by  fir 
Thomas  Smith,  two  hundred  years  ago;  who  accounted 
<*  fuch  doings  to  be  very  violent,  tyrannical,  and  contrary  to 
**  the  liberty  and  cuftom  of  the  realm  of  England '•**    For> 
as  fir  Matthew  Hale  well  obfervcs%  it  would  be  a  mod  un- 
happy cafe  for  the  judge  himfelf,  if  the  prifoner's  fate  de- 
pended upon  his  dire£lians :— ^unhappy  alfo  for  the  prifoner ; 
for,  if  the  judge's  opinion  muft  rule  the  verdid:,  the  trial  by 
jury  would  be  ufelefs.     Yet  in  many  in  (lances  **,  where  con- 
trary to  evidence  the  jury  have  found  the  prifoner  guilty,  their 
verdidl  hath  been  mercifully  fet  afide,  and  a  new  trial  grant- 
ed by  the  court  of  king's  bench  :   for  in  fuch  cafe,  as  hath 
been  faid,  it  cannot  be  fet  right  by  attaint*     But  there  hath 
yet  been  no  inftance  of  granting  a  new  trial, '  where  the  pri- 
foner was  acquitted  upon  the  firft  ^, 


1 
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If  the  jury  therefore  find  the  prifoner  not  guilty,  he  is 
dien  for  ever  quit  and  difcharged  of  the  accufation  ^ ;  except 
he  be  appealed  of  felony  within  the  time  limited  by  law.  And  [  3^^  ] 
upon  fuch  his  acquittal,  or  difcharge  for  want  of  profecu- 
tion,  he  ihall  be  immediately  fet  at  large,  without  payment 


y  a  Hal.  P.C.  310.  '  a  Nawk.  P.  C.  441. 

2  SsMth^i  commonw.  1.  3.  c.  r.  ^  The  ciril  law  in  Tuch  cafe  only  dif- 

^  %•  Hal.  P.  C.  3 1 3«  cb^rgei  him  from  the  fame  accufer^  bat 

^  1  Lev.  ^,    T.  Jooc«,  163*  St*     not  from  the  £ij|ie  accuiadoo.   (/y*.  4t» 

Tr.  X.  41^  ».  7.  §2.) 

£e4  of 


^v 
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of  anjr  £ec  to  the  gaokr  ^  But  if  the  jfnry  find  Mm  giOilff  ^r 
he  is  then  fiidto  be  c9nviiiedoi  t\it  crhne  whctcof  he  ftaDd$ 
indidcd.  Which  convi£kion  may  accrue  two  vnjt ;  either 
by  his  confeiling  the  oflFence  aod  pkading  guilty  \  or  by  his 
being  fouad  io  by  the  verdidi  of  Jhis  country*       .  : 

When  the  offender  is  thusconvifted,  there  arc  two  coUa- 
teral  circumftanccs  that  immediately  arifc...  i.  On  a  convic- 
tion, (or  even  upon  an  acquittal  where  there  was  a  reafon- 
able  ground  to  profecutc,  and  in  iaSt  a  honajide  profccution,) 
for  any  grand  or  petit  larclny  or  other  felony,  the  reafonable 
ezpences  of  profecution,  and  alfo,  if  the  profccutor  be  poor^ 
a  compenfation  for  his  trouble  and  lofs  of  time,  are  by  (latutes 
25  Geo.  II.  c.  36.  and  18  Geo.  III.  c.   19.  to  be  allowed 
him  out  of  the  county  (lock,  if  he  petitions  the  judge  for  that 
purpofe:  and  by  (latute  27  Geo.  II.  c.  3.  explained  by  the 
fame  ftatute  18  Geo.  Hi.  c.  19.  all  perfons  appearing  upon 
recognizance  oxfubposna  to  give  evidence,  whether  any  io- 
diclment  be  preferred  or  no,  and  as  well  without  convidion 
as  with  it,  are  entitled  to  be  paid  their  charges,  with  a  farther 
Allowance  (if  poor)  for  their  trouble  and  lofs  of  time  (12). 
2.  On  a  convidlion  of  larciny  in  particular,  the  profecutor  (hall 
have  reftitution  of  his  goods,  by  virtue  of  the  flatute  2 1  Hen. 
VIII.  c.  1 1 .   For  by  the  common  law  there  was  no  reftitutiop 
of  goods  upon  an  indi£lment,  becaufe  it  is  at  the  fuit  of  the 
king  only }  and  therefore  the  party  was  enforced  to  bring 
an  appeal  of  robbery,  in  order  to  have  his  goods  again  *• 
£ut,'it  being  confidered  that  the   party,  profecuting  the 
offender  by  indiflment,  deferves  to  the  full  as  much  encou- 
ragement as  he  who  profecutes  by  appeal,  this  ftatute  was 
made,  which  cnafts,  that  if  any  pcrfon  be  convi£lcd  of  lar* 
ciny  by  the  evidence  of  the  party  robbed,  he  (hall  have  full 

*  SUt   14.  Geo.  III.  c.  so.  peculiarly  delicate ;    not  that  he  was 

f  ]n  the  Roman  republic,  when  the  guilty,  but  that  he  had  not  been  enough 

piuoner  was  coivi^ed  of  any  capita)  of-  upon  bis  guard ;  **-  panm  cavxjft  ^^#* 

fc^cc  by  his  judges,  the  form  of  pro-  «'  tnr.^''     {Ft/iui,  3x5.) 

nruncing  that  coovidUon  was  fomethinf  '  3  loft.  242. 


^    - 


(12)  But  the  coils  cannot  be  allowed  the  profccutor  out  of  the 

county  rales  in  any  cafe  for  a  mifd^mcanor.     7  T.  R.  377. 

refti* 
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reftkotaoDr of hk money,  goods,  and  chattels;  ordieyaloe 
of  them  out  of  the  offender's  goods,  if  h^  has  any,  by  a  writ  [  363  ] 
to  be  granted  by  the  jufticee.  And  the  conftru^lion  of  this 
a&  having  been  in  great  meafure  conformable  to  the  law  of 
appeals,  it  has  therefore  in  pra&ice  fuperfeded  the  ufe  of  ap« 
peals  in  larciny.  For  inftance:  as  formerly  upon  appeals^, 
fo  now  upon  indictments  of  laf ciny,  this  writ  of  reftitutioti 
fliall  reach  the  goods  fo  (lolen,  notwithftanding  the  property^ 
of  them  is  endeavoured  to  be  altered  by  fale  in  market  overt  K 
And  though  this  may  feem  fomewhat  hard  upon  the  buyer, 
yet  the  rule  of  law  is  that  *^fpoliatus  debet^  ante  omniay  reJlHuii^ 
efpecially  when  he  has  ufed  all  the  diligence  in  his  power  to 
conviji  the  felon.  And,  fince  the  cafe  is  reduced  to  this  hard 
neceflity,  that  cither  the  owner  or  the  buyer  rouft  fuffer  \  the 
law  preferf  the  right  of  the  owner,  who  has  done  a  meritori- 
ous a£i  by  purfuing  a  felon  to  condign  punifhmentitotheright 
of  the  buyer,  whofe  merit  is  only  negative,  that  he  has  beea 
guilty  of  no  unfair  tranfa£lton.  And  it  is  now  ufual  for 
the  court,  upon  the  convi£lion  of  a  felon,  to  order  (without 
any  writ)  immediate  re(Utution  of  fuch  goods,  as  are  brought  . 
into  court,  to  be  made  to  the  fevcral  profecutors«  Or,  elfe^^ 
fecondly,  without  fuch  writ  of  reftitution,  the  party  may 
peaceably  retake  his  goods,  wherever  he  happens  to  find 
them^  unlefs  a  new  property  be  fairly  acquired  therein.  Or, 
laftly,  if  the  felon  be  convidWd  and  pardoned,  or  be  allowed 
his  clergy^  the  party  robbed  may  bring  his  action  of  trover 
againft  him  for  his  goods  \  and  recover  a  fatisfa£lion  in  da- 
mages.  But  fuch  adion  lies  not  be(ore  profectltion ;  for  fo/ 
felonies  would  be  made  up  and  healed*":  and  alfo  recaption 
is  unlawful,  if  it  be  done  with  intention  to  fmother  or  com- 
pound the  larciny ;  it  then  becoming  the  heinous  offence  of 
theft-bote,  as  was  mentioned  in  a  former  chapter  **  (13)* 

*  Bra£lon,  de  cerM.  c.  32.  >  See  Vol.  III.  |iag.  4. 

I  See  Vol.  II.  pag.  450.  "»  i  Hal,  P.  C.  546. 

k  I  Hal.  P.C  543.  ■  See  pag.  133. 


(13)  The  owner  of  goods  flolen,  who  has  ptofecuted  the  thief  to 
convi^ion,  cannot  recover  the  value  of  his  goods  from  a  perfon 

who 
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It  is  not  uncommon,  when  a  perfon  is  conviftcd  of  a  mif- 
demefnor,  which  principally  and  more  immediately  aScds 
fome  individual,  as  a  battery,  imprifonmcnt,  or  the  like,  for 
the  court  to  permit  the  defendant  to  fpeak  nvith  the profecutor 
[  364  3  before  any  judgment  is  pronounced;  and,  if  the  profccutor 
declares  himfelf  fatisfied,  to  infiid  but  a  trivial  punifliment. 
This  is  done  to  reimburfc  the  profccutor  his  expenfes,  and 
make  him  foroe  private  amends,  without  the  trouble  and  cir- 
cuity of  a  civil  a£lion.'    But  it  furely  is  a  dangerous  praSice: 
and,  though  it  may  be  intruded  to  the  prudence  and  difcre- 
tion  of  the  judges  in  the  fupcrior  courts  of  record,  it  ought 
never  to  be  allowed  in  local  or  inferior  jurifdi£tions>  fuch  as 
thequarter-feflions',  where  profecutions  for  afTaults  are  by 
this  means  too  frequently  commenced,  rather  for  private  lucre 
than  for  the  great  ends  of  public  juftice.  Above  all  it  ibould 
never  be  fuffercd,  where  the  tcftimony  of  the  profccutor  him- 
felf is  neceiTary  to  convicl  the  defendant :  for  by  thismeaos^ 
the  rules  of  evidence  are  entirely  fubvertcd  \  the  profccutor 
becomes  in  efFedi  a  plaintiff,  and  yet  is  fufFered  to  bear  wit- 
nefs  for  himfelf.     Nay  even  a  voluntary  forgivenefs,  by  the 
party  injured,  ought  not  in  true  policy  to  intercept  the  ftroke 
ofjuftice.     "  This,"  fays  an  elegant  writer®,   (who  pleads 
with  equal  ftfcngth  for  the  certainty  as  for  the  ik/if/y  of  punUh- 
ment,)  <^  may  be  an  a£l  of  good  nature  and  humanity,  but 
<<  it  is  contrary  to  the  good  of  the  public.     For,  although  a 
**  private  citizen  may  difpenfe  with  latisfa£lion  for  his  private 
•*  injury,  he  cannot  remove  the  neceflity  of  public  example. 
•*  The  right  of  punifhing  belongs  not  to  any  one  individual 
*<  in  particular,  but  to  the  fociety  in  general,  or  the  love- 
•*  reign  who  reprefcnts  that'  fociety :  and  a  man  may  re- 
«  nouncc  his  own  portion  of 'this  right,  but  he  cannot  give 
«<  up  that  of  others." 

o  Becc.  ch.  46. 


who  has  purchafed  them  and  fold  them  again,  even  with  notice  of 
the  theft,  before  convi6^ion.     2  T,  R,  750. 

And  if  the  owner  of  goods  lofes  them  by  a  fraiid  and  not  by  9 
felony,  and  afterwards  convids  the  offender,  he  is  not  entitled  to 
reilitution,  or  to  retain  them,  againll  a  perfon,  as  a  pawnbroker,  wbo  . 
has  fairly  aciiiilvcd  a  new  right  of  property  in  them.   5  T*  R.  175. 
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CHAPTER    TH£     T  WIN  TY-£I  GU  TH, 


OF    THE   BENEFIT    OF    CLERGY, 


AFTER  trial  and  conviftion,  the  judgment  of  the  court 
regularly  follows,  unlcfs  fufpended  or  arrefted  by  fomc 
intervening  circumftanqc ;  of  which  the  principal  is  the  benefit 
pfchrgy :  a  title  of  no  fmall  curiofity  as  well  as  ufe  -,  and  con- 
cerning which  I  (hall  therefore  inquire,  i.  Into  it's  original, 
and  the  rarxous  mutations  which  this  privilege  of  clergy  has 
fuftained.  2.  To  what  perfons  it  is  to  be  allowed  at  this  day. 
3.  In  what  cafes.    4*  The  confequences  of  allowing  it. 

I.  CtERGT,  xht  privilegium  clencaUy  or  in  common  fpeech 
ihe  btnefii  of  clergy  ^  had  it's  original  from  the  pious  regard  paid 
by  chriftian  princes  to  the  church  in  it's  infant  (late  \  and  the 
ill  ufe  which  the  popiih  eccledaftics  foon  made  of  that  pious 
regard,  .  The  exemptions  which  they  granted  to  the  church, 
were  prmcipally  of  two  kinds:  i.  Exemption  oi  places,  con- 
fecrated  to  religious  duties,  from  criminal  arrefts,  which  was 
the  foundation  of  fan£tuaries :  2.  Exemption  of  the  perfons 
of  clergymen  from  criminal  procefs  before  the  fccular  judge 
in  a  few  particular  cafes,  which  was  the  true  original  and 
meaning  of  the  privilegium  clericaU. 

But  the  clergy,  increaHng  in  wealth,  power,  honour,  num- 
ber, and  intereft,  began  foon  to  fet  up  for  themfelves :  and 
(hat  which  they  obtained  by  the  favour  of  the  civil  govern- 
ix^enti'thej  qow  claimed  as  their  inherent  right ;  and  as  a 

light 


1 
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right  of  the  highcft  naturCy  indefeafable^  and  jurM  dlwna  % 
By  their  can\)n&  therefore  and  cooftitutions  thcjr  endeavoored 
,  at^  and  where  they  met  with  eafy  princes  obtained,  a  vafl: 
extenfion  of  thefe  exemptions :  as  well  in  regard  to  the 
crimes  tbemfelves,  of  which  the  lid  became  quite  univerlal  ^^ 
as  in  regard  to  the  perfons  exempted^  among  whom  .were  at 
length  comprehended  not  only  every  little  fubordinate  officer' 
belonging  to  the  church  or  clergy,  but  even  many  that  were 
totally  laymen. 

In  England  however,  although  the  ufurpations  of  the 
pope  were  very  many  and  grievous,  till  Henry  the  eighth  en- 
tirely exterminated  his  fupremacy,  yet  a  total  exemption  of 
the  clergy  from  fccular  jurifdiftion  could  never  be  thoroughly 
cffefted,  though  often  endeavoured  by  the  clergy  ^ :    and 
therefore,  though  the  antient  priviJegium  clericaU  was  mfomt 
capital  cafes,  yet  it  was  not  universally^  allowed.     And  in 
thofe  particular  cafes,  the  ufe  was  for  the  bifliop  or  ordinary 
to  demand  his  clerks  to  be  remifted  out  of  the  king*s  courtSj 
as  fonn  3s  they  were  indi£led  :  concerning  the  allowance  of 
which  demand  there  was  for  many  years  a  great  uncertainty**: 
till  at  length'it  was  finally  fettled  in  the  reign  of  Henry  the 
fixth,  that  the  prifoncr  fliould  firft  be  arraigned;  and  might 
cither  then  claim  his  benefit  of  clergy,  by  way  of  declinatory 
plea  J    or,  after  conviSiion,  by  way  of  arrefting  judgment. 
This  latter  way  is  mod  ufually  prafiifed,  as  it  is  more  to  the 
fatisfaftion  of  the  court  to  have  the  crime  previoufly  afccr- 
tained  by  confeffion  or  the  vcrdifl  of  a  jury  |    and  alfo  it  is 
more  advantageous  to  the  prifoner  himfelf,  who  may  pof- 
fibly  be  acquitted,  and  fo  need  not  the  benefit  of  bis  clergy 
at  all. 

Origikally  the  law  was  held,  that  no  man  (hould  be 

admitted  to  the  privilege  of  clergy,  but  fuch  as  had  the  habi^ 

r  jgy  ]  turn  et  tmfuram  clerkdem  *.     But  in  procefs  of  time  a  much 

■The    principal    argament,    upon         ^ .  See  Vol.  III.  pag.  6a. 
which  they  founded   this  exeznpdoD,  <  Keilw.  iSo. 

was  that  test  of  fcriptuie;  «  touch  no^  *       '  lUal.  P.  G.  377. 
"  Aline  aootnted,  and  do  my  prophets         '  iHaLP.'C.  372.  M.Parh,  ^.D. 

**  M  harm."   .(Keilw.  iSi.)  1259.    See  Volt  1.  pa^.  24. 

9  wider 
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widcF  and  more  comprchcnfivc  critericm  was  edablHhed :  every 
one  that  could  tead  (a  tnark  of  great  learning  in*thofe  days  of 
Ignorance  andlier  fifter  fuperftitlon)  being  accounted  a  clerk 
or  ckricusi  3Q^  allowed  the  benefit  of  clerkibip,  though  nei* 
ther  initiated  in  holy  orders,  nor  trimmed  with  th^  clerical 
tonfure.  But  when  learning,  by  means  of  the  invention  of 
printing,  and  other  concurrent  caufes,  began  to  be  more  ge* 
ncrally  difleminated  than  formerly ;  and  reading  was  no 
longer  a  competent  proof  of .  clerklhip,  or  being  in  )M>ly  or- 
ders \  it  was  found  that  as  many  laymen  as  divines  w^re 
admitted  to  the  privilegium  clericaU  :  and  therefore  by  (latute 
4  Hen.  VII.  c.  13.  a  diftinftion  was  once  more  drawn 
between  mere  lay  fcholars,  and  clerks  that  were  really  in 
orders.  And,  though  it  was  thought  reafonable  (lill  to 
mitigate  the  feverity  of  the  law  with  regard  to  the  former,  yet 
they  were  not  put  upon  the  fame  footing  with  aflual  clergy; 
being  fubje£led  to  a  flight  degree  of  punifliment,  and  not 
allowed  to  claim  the  clerical  privilege  more  than  once,  Ac^ 
cordingly  the  ftatute  direds,  that  no  perfon,  once  admitted 
to  the  benefit  of  clergy,  (hall  be  admitted  thereto  a  fecond 
time,  unlefs  he  produces  his  orders :  and  in  order  to  didin- 
guifli  their  perfons,  all  laymen  who  are.  allowed  this  privilege 
ihall  be  bunit  with  a  hot  iron  in.the  brawn  of  the  left  thumb. 
This  di(t!n£tion  between  learned  laymen,  and  real  clerks  in 
orders,'  was  aboliihed  for  a  time  by  the  ftatutes  28  Hen,  VIII. 
c.  I.  and  32  Hen.  VIII.  c.  3.  but  he  is  held  ^  to  have  been  vir- 
tually reftored  by  ftatute  i  Edw.  VI.  c.  12,  which  ftatute 
alfo  enaAs  that  lords  of  parliament  and  peers  of  the  realm, 
having  place  and  voice  in  parliiimcnt,  may  have  the  benefit 
of  their  peerage,  equivalent  to  that  of  clergy,  for  the  firft 
offence,  (although  they  cannot  read,  and  without  being  burnt 
in  the  hand,}  for  all  offences  then  clergyable  to  commoners, 
and  alfo  for  the  crimes  of  houfe- breaking,  high  way*  robbery; 
horfc-ftealing,  and  robbing  of  churches  ( ij. 

'  Hob.  194.     2  Hal.  P.  C.  375. 

( I )  Upon  the  convidlion  of  the  duchefs  of  Kingfloii  for  bigamy, 
it  was  argued  by  the  a^tomeygeneral  Thurlgw,  that  peerefT^s 

wefd 
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of  clergy^  for  they  #ere  hot  'called  upon  to  read ;  bot]^  be 
burned  in  the  hand,  and  xvhippedj  ftocked,  or  imptifoned 
for  any  time  not  exceeding  a  year.  And  a  fimilar  indid« 
gence,  by  the  ftatutes  3  &  4  W.  &  M.  c.  9.  and  4  &  5  W« 
&  M.  c.  24.  was  extended  to  wonien,  guiky  of  any  dcngy- 
able  felony  whatfocver;  who  were  allowed  once  to  claim  the 
benefit  of  xk&Jlatute^  in  like  manner  as  men  might  claim  the 
benefit  qI  clergy y  arfd  to  be  difcharged  upon  being  burned  in 
the  hand,  and  imprironed  for  any  time  not  exceeding  a  year* 
The  punifho^ent  of  burning  in  the  £a/i^  being  found  incffec- 
tualy  was  alfo  changed  by  (latute  lo&ixW. HI.  c.  23. 
C  37^  1  ^"'°  burning  in  the  mofl  vifible  part  of  the  left  chesk^  neareft 
the  nofe :  but,  fuch  an  indeKble  ftigma  being  foundliy  expe- 
rience to  render  offenders  defperate,  this  proTifion  was  re- 
pealed about  feven  years  ^terwards,  by  ftatute  5  Ann.  c.d. 
I  and,  till  that  period,  all  women,  all  peers  of  parliament  and 
peereifes,  and  all  male  commoners  who  could  read,  were  dis- 
charged in  all  clergyable  felonies;  the  males  abfolately,  if 
clerks  in  orders ;  and  other  commoners,  both  male  and  fe« 
male,  upon  branding,  and  peers  and  peerefies  without  brand* 
ing,  for  the  firil  offence  :  yet  all  liable  (excepting  peers  and 
pcereffes)  if  the  judge  faw  occafion,  to  imprifonment  not 
exceeding  a  year.  And  thofe  men,  who  could  not  read,  if 
under  the  degree  of  peerage,  were  hanged. 

Afterwards  indeed  it  was  confidercd,  that  educacioa 
and  learning  were  no  extenuations  of  guilt,  but  quite  tbe  re* 
yerfe :  and  that,  if  the  punifhment  of  death  for  fimpk  felony 
was  too  fevere  for  thofe  who  had  been  liberally  inftrutled,  ik 
was,  a  fortiori^  too  fevere  for  the  ignorant  alfo.  And  there* 
upon  by  the  fame  ftatute  5  Ann.  i:.^.  k  was  tna&ed,  that 
the  benefit  of  clergy  fhouid  be  granted  to  all  thofe  who  were 
entitled  to  a(k  it,  witliout  requiring  them  to  read  by  way  of 
conditional  merit  (2).     And  experience  haying  (hewn,  that  fo 

(2)  The  ftatute  cnads,  that  if  a  perfon  convicted  of  a  clergy- 
able o^tiiQtJball  fray  the  Benefit  of  this  ad,  he  ihall  not  be  required 
to  rcaci,  but  (hall  be  taken  to  be,  and  punifhed  as,  a  clerk  conviA. 
H*?ncc  pcrfons  convicled  of  manflauglitcrs,  bigamies,  and  fimpre 
frrand  larciuies,  i^c*  are  fllU  afked  what  they  have  to  £ay  why  jtidg- 

^   ^  mcnt 
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very  uotverCil  a  lenity  was  freqacotly  inconvcniootj,  aod  a^ 
eacourageineDt  to  commit  the  lower  degrees  of  felony  \  ^n4 
thaty  though  capital  pii^nilhments  were  too  rigorous  for  thefc 
inferior  oiFences,  yet  nft  punifbment  at  all  (or  next  to  i^one.) 
was  as  much  too  gentle  i  it  was  farther  enabled  by  the  fame 
ftatute,  that  when  any  perfon  is  convicted  of  any  thef^  or 
tavciny,  and  burnt  in  the  hand  for  the  fame  according  to  the 
auuient  law,  he  ihall  alfo,  at  the  difcretion  of  the  judge,  be 
cominitted  to  the  houfe  of  corre£^ion  or  public  workhoufe^ 
to  be  there  kept  to  hard  labpur,  for  any  time  not  kis  than 
fix  months^  and  not  exceeding  two  years ;  with  a  power  of 
infliding  a  double  confinement  in  cafe  of  the  party's  efcape 
from  the  firft.  And  it  was  alfo  ena£ted  by  the  ftatutes  4  Geo.  I. 
c.  II.  and  6  Qto.  I.  c.  23.  that  when  any  perfons  ihall  be 
C0nvi£led  of  any  larciny,  either  grand  or  petit,  or  any  felo- 
nious dealing  or  taking  of  money  or  goods  and  chattels  either 
from  the  perfon  or  the  houfe  of  any  other,  or  in  any  other 
manner,  and  who  by  the  law  fhall  he  entitled  to  the  benefit  o£ 
clergy,  and  liable  only  to  the  penalties  of  burning  in  the  hand 
or  whipping,  the  court  in  their  difcretion,  inftead  of  fuch 
fautming  in  the  hand  or  whipping,  may  dkeCt  fuch  ofFendera 
te  be  tranfported  to  America  (or,  by  ftatute  19  Geo.  IIL 
c.  74*  to  any  other  parts  beyond  the  feas)  for  feven  years : 
and  if  they  return  or  are  feen  at  large  in  this  kingdom  within 
that  time,  it  (hall  be  felony  without  benefit  of  clergy. 
And  by  the  fubfequent  ftatutes  16'  Geo«  II.  e.  i^«  and 
8  Geo.  IIL  c.  15.  many  wife  provifions'  are  made  for  the 
more  fpeedy  and  ^flfe£lual  execution  of  the  laws  relating  to 
tranfportation,  and  the  convi£tion  of  fuch  as  tranfgrefs  them. 
But  now,  by  the  ftatute  19  Geo.  III.  c.  74.  all  ofFenders 
iiaUe  to  tranfportation  may  in  Qeu  thereof,  at  the  difcretion 
of  the  judges,  be  employed,  if  hiales  (except  in  the  caie  of 


itociit  of  death  fhould  not  be  pronoupced'upoh  tbcrfi  ?  And  they  are 
then  told  to  kneel  doWn  and  pray  the  benefit  of  the  ftatute.  It  would 
pet-hapi  have  been  hiore  cbnfii^ent  with  the  dignity  of  a  cobrt  of 
ju^ce  to  have  granted  the  benefit  of  clergy,  without  requiring 
no  unneceiTvy  form,  the  meaning  of  which  very  jew  comprehend. 

.    Vol.  IV.  Ff  petty 
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petty  Jarcifiy)  in  hard  labour  for  the  benefit  of  fomc  fMibttc 
naTigation;  or,  whether  males  or  females,  may  in  alLcafio 
be  con&ned  to  hard  labour  in  certain  penitentiary  houfesy  to 
be  ercAed  by  virtue  of  the  faid  adi,  for  the  fevenil  terms 
jtherdn  fpecified,  but  in  no  cafe  exceeding  fevcn  yeatv  \  vitfa 
a  power  of  fubfequent  mitigation,  and  even  of  reward,  xa 
.cafe  of  their  good  behaTioun  But  if  they  eleape  and  «re 
re^Uken,  for  the  firft  time  an  addition  of  three  year^  is  made 
r  37'  3^0  the  term  of  their  confinement;  and  a  fecond  eibapc  is 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  thefe  penitentiary  houfes,  theprin^ 
cipal  obje£ls  have  been,  by  fobirety,  cleanlinefs,  and  medi- 
cal aflilUnce,  by  a  regular  feries  of  labour,  by  folitary  con- 
finement during  the  intervals  of  work,  and  by  due  reli^ous 
inltrud^ion,  to  preferve  and  amend  the  health  pf  the  unhappy 
offenders,  to  inure  them  to  habits  of  induftry,  to  guard  them 
from  pernicious  company,  to  accujftom  them  to  jferioas  re- 
fle£lion^  and  to  teach  them  both  tlie  principles  and  practice 
of  every  chriltian  and  nK)ral  duty.  And  if  the  whole  of  thk 
plan  be  properly  executed,  and  it's  defe£ls  be  timely  fup- 
plied,  there  is  reafon  to  hope  that  fuch  a  reformation  may  be 
effeAed  in  the  lower  clafles  of  mankind,  and  fuch  a. gradual 
fcale  of  puni(hment  be  affixed  to  all  gradations  of  guilt,  as 
may  in  time  fuperfede  the  neceflity  of  capital  punifliment, 
except  for  very  atrockms  crimes. 

It  is  alfo  ena^ed  by  the  fame  (latute,  ig  Geo*  IIL  Cv74« 
that  indead  of  burning  in  the  band  (which  was  fometimc^ 
too  fliglit  and  fometimes  too  difgraceful  a  puni&ment)  ,tb^ 
.court  in  all  clergyable  felonies  may  impoie  a  pecuniary  fines 
or  (except  in  the  cafe,  of  manflau^tcr)  may  order  th§  pi* 
fender  to  be  once  or  oftener,  but  not  more  than  thrice,  oir 
ther  publicly  or  privately  whipped  \  fuch  private  wbi|ipii^ 
(to  prevent  coUufion  or  abufe)  to  be  inflifled  in  the  pre(i:nce 
of  two  witnefles.  and  in  cafe  of  female  offenders  in  the  pre- 
fence  of  females  only.  Which  fin^  or  whipping  (hall  have 
the  fame  confequeaces  as  burning  ia  the  hand;  and  the  of- 

fender^ 
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feMefj  fe  fined  or  whipped,  (hall  be  equally  liable  to  i  Tub* 
feqaent  detainer  or  imprifonmcnt. 

In  thia  ftate  does  the  benefit  of  clergy  at  prefent  ftand  ;< 
very  (confiderably  different  from  it's  original  inftitution  3  the 
wifdom  of  the  £ngli(h  legiflature  having,  in  the  courfe  of  a 
long  and  laborious  procefs,  extraded  by  a  noble  alchemy 
rich  medicines  out  of  poifonous  ingredients ;  and  conrerted, 
by  gradual  mutations^  what  was  at  firft  an  unreafonabfo 
exemption  of  particular  popifli  eccleGaftics,  into  a  merciful 
mitigation  of  ihe  general  law,  with  refpe£t  to  capital  punifh^ 
ment*     .         ' 

7ro^  the  whole  of  this  detail  we  may  colle£l,  that  how- 
ever in  times  of  ignorance  and  fupcrftition  that  monfter  in 
true  policy  may  for  a  while  fubfift,  of  a  body  of  men,  refiding 
in  the  bowels  of  a  (late,  and  yet  independent  of  it's  laws  ; 
yet,  when  learning  and  rational  religion  have  a  little  en* 
lightened  men's  minds,  fociety  can  no  longer  endure  an  ab* 
furdity  fo  grofs,  as  mud  deftroy  it*s  very  fundamentals.  For, 
by  the  original  cpntrad  of  government,  the  price  of  protec-- 
tion  by  the  united  force  of  individuals  is  that  of  obedience  to 
the  united  will  of  the  community.  This  united  will  is  de- 
clared in  the  laws  of  the  land :  and  that  united  force  is  ex- 
erted in*  their  due,  and  univerfal,  execution. 

II.  I  AM  next  to  inquire  to  what  perfons  the  benefit  of 
clergy  is  to  be  allowed  at  this  day :  and  this  mud  be  chiefly 
coUe£ted  from  what  has  been  obfcrvcd  in  the  preceding  ar- 
ticle. For,  upon  the  whole,  we  may  pronounce,  that  all 
clerks  in  orders  are,  whhout  any  branding,  and  of  courfe 
without  any  tranfportation,  fine,  or  whipping,  (for  thofe 
are  only  fubftituted  in  lieu  of  the  other,)  to  be  admitted  to 
this  privilege,  and  immediately  difcharged;  and  this  as  often 
afs  tbey  oifcnd^  (3),     Again,  all  lords  of  parliament  and  peers 

>  2  Ha'.  P.C.  375. 

— ■ — — ■ — ■ — I — -- 1  .  ,     -  I       -  —  —   -  -  ■     _  ■   ■  - 

(3)  Bat  clergymen  have  no  privilege  in  petty  larciaies,  but'they 
are  liable  to  be* whipped  or  tranfported,  like  other  perfons,  for  a 

F  f  a  petty 
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of  the  fcalm  having  place  and  Toice  in  fOLtUvmcnty  hf  thd 
ftatute  I  Edw.  VI.  c.  i2.  (whkh  U  liioewifc  held  to  exiszid  tm 
peereffes^,)  •ihall  be  difcharged  in  aii  clergyable  and  other 
[  37^  ]  felonies,  provided  for  by  the  a(£J,  without  any  burning  in  the 
h^nd  or  imprifonment,  or  other  pufiiihment  fubfticuted  in  it's 
ftead,  in  the  fame  manner  iii  real  clerks  conviA :  but  this  i» 
only  for  the  firft  offence.  Laftly,  all  the  commons  of  the 
realiti,  tiot  in  orders,  whether  male  or  female,  fliall  for  the 
firfl  offence  be  difcharged  of  the  capital  punlfliment  of  felo- 
nies within  the  benefit  of  clergy,  upon  being  burnt  in  the 
hand,  whipped,  or  fined,  or  fuffering  a  dlfcretionary  impri- 
fonment in  the  common  gaol,  the  houfe  of  correction,  one 
of  the  penitentiary  houfes,  or  in  the  places  of  labour  for 
the  benefit  of  fome  navigation ;  or,  in  cafe  of  larciny,  upon 
being  tranfported  for  feven  years,  if  the  court  fliidl' think 
proper  (4).  It  hath  been  faid,  that  Jews,  and  other  infidels 
'  and  heretics,  were  not  capable  of  the  benefit  of  clergy> 
till  after  the  ftatute  5  Ann.  c.  6.  as  being  under  a  legal  inca- 
pacity for  orders ^  But  I  much  queition  whether  this  was 
ever  ruled  for  law,  fincc  the  re- introduction  of  the  Jews  into 
England,  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
the  cafe,  the  Jews  are  flill  in  the  fame  predicam^t,  whicb 
every  day's  experience  will  contradift :  the  ftatute  of  queeti 
Anne  having  certainly  made  no  alteratioti  in  this  refpef) ;  it 

k  Dttcbefs  of  KingftoB*!  cale,  in  paiw  i  4  Ifo].  P.  C.  573*  9  HMvk,  P*  C. 
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petty  larciny,  thotigh  they  are  fubJeCl  to  no  corporal  punifhment 

whatever,  upon  being  convi6ied  of  a  gnad  lardny  ct  any  ckrgy- 
able  felony* 

(4)  A  layman,  who  has  once  had  the  benefit  of  KAcrgf^  la^j  be 
precluded  from  obtaining  it  a  fecond  tinae^  by  a  counterT^lea  on  the 
part  of  the  profccution,  averring  the  identity  of  thcjprjfo|ier'8  pcr- 
fon,  and  that  he  had  before  been  allowed  the  benefit  of  his  dergy, 
though  the  fecond  crime  be  quite  different  from  the  firft.  As  a 
pierfon  convi6lcd  of  bigamy  is  liable  to  fufibr  death  Ybr  a  man- 
fiaughler,  or  any  other  clergyable  felony.  *   Scott's  cafe.  Leach,  312. 

only 


<mly  ilifptttfiag  with  the  aeceffity  of«adiDg  inAcic^i[(f>n^, 
who,  ia  cafe  they  could  read,  were  before  the  a^  entitled  ta 
die  benefit  of  their  cle>?gy. 

• 

IIL  The  third  point  to  be  confidcred  is,  for  what  crimen  the 
priwkgium  dirUale,  or  benefit  of  clergy,  is  to  be  allowed.  And, 
it  is  to  be  obfarred,  tliat  neither  in  high  trcafon,  nor  in  petit 
larciny,  nor  in  any  mere  mifderoefnors,  it  was  indulged  at  the 
commoa  law;  and  therefore  we  may  lay  it  down  for  a  rul«, 
that  it  was  allowable  only  in  petit  treafon  and  capital  felonies : 
which  for  the  jaaoft  part  becanoe  legally  intitled  to  this  indul- 
gence by  theftatutc  dedtro^  25  Edw.  IIL  ft.  3.  c.  4,  which 
provides  that  clerks  convid  for  trcafons  or  felonies,  touching 
other  perfons  than  the  king  hinxfelf  or  his  royal  majefly,  (hall 
have  the  privilege  of  holy  church.     But  yet  it  was  not  allow- 
able in  all  felonies  whatfoev^r:  for  in  fome  it  was  denied 
even  by  the  common  law,  viz.  inftdiatlo  viarum,  or  lying 
in  wait  for  one  on  the  highway  j  depopulatio  agrorum^  or  de- 
ftroying  and  ravaging  a  country  ^5  and  combtiftio  domorum^  or 
arfon,  that  is,  the  burning  of  houfcs";  all  which  are  a  kind 
ofhoftilcafts,  and  in  fome  degree  border  upon  treafon.    And  [  373  ] 
farther,  all  thefe  identical  crimes,  together  with  petit  trca- 
fon, and  very  many  other  afts  of  felony,  are  oufted  of  clergy 
by  particular  aAs  of  parliament ;  which  have  in  general  been 
mentioned  under  the  particular  offences  to  which  they  be- 
long, and  therefore  need  not  be  here  recapitulated.  Upon  all 
which  ftatutes  for  e.vcluding  clergy  I  fliall  only  obferve,  that 
they  are  nothing  elfe  but  the  reftoring  of  the  law  to  the  fame 
rigor  of  capital  puniQiment  in  the  firft  offence,  that  is  exert- 
ed before  the  privilegium  clericale  was  at  all  indulged  \  and 
which  it  ftill  exerts  upon  a  fecond  offence  in  almofl  all  kinds 
of  felonies,  unlefs  committed  by  clerks  adually  in  orders.  But 
fo  tender  is  the  law  of  infiifting  capital  puniDiment  in  the 
firft  inftance  for  any  inferior  felony,  that  notwithftanding  fay 
the  marine  law,  as  declared  in  ftatute  a8  Hen.  VIII.  c.  15. 
fh^  benefit  of  clergy  is  not  allowed  id  any  cafe  whatfoever  \ 

>  a  Hal,  p.  C.  333'  '•  i  IfcUP.C.  346. 
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yet,  when  offences  are  committed  withki  the  admirmk|r«- 
}arifdi£tion,  which  would  be  clergyable  if  committed  by 
land,  the  conftant  courfe  13  to  acquit  and  difcharge  jhe 
prlfoncr ".     And,  to  conclude  this  head  of  inquiry,  we  may 
obfcTve  the  following  rules:  i.That  in  all  felonies,  whether 
new  created  or  by  common  law,  clergy  is  now  allowable^ 
unlefs  taken  away  by  exprefs  words  of  an  zSt  of  parliament  <*• 
2.  That,  where  clei^y  is  taken  away  from  the  princtpal,  it  is 
nbt  of  courfe  taken  away  from  the  acceflbry,  uulefs  he  be  aHb 
particularly  included  in  the  words  of  the  ftatute'.     j.ThaH 
when  the  benefit  of  clergy  is  taken  away  from  the  cffena^  (ae 
\xk  cafe  of  murder,  buggery,  robbery,  rape,  and  burglary^)  a 
principal  in  the  fecond  degree,  being  prcfent,  aiding,  aal 
abetting  the  crime,  is  as  well  excluded  from  his  clergy  ae  hj^ 
that  19 pHncipfil  in  the  iirfl  degree:  but,  4. That,  where  k 
ig^  only  taken  zwslj  (lom  the  per/bn  commitiing  the  ofienc^ 
(as  in  the  cafe  of  flabbing,  or  coaimitting  iarcioy  in  a  dwdU 
l]ng'-hovfe.(5)»  or  privately  from  the  perfon,)  his  aidefs  and 
^abettors  are  not  excluded ;  through  the  tenderoefs  of  the 
law,  which  hath  determined  chat  fuch  (latutcs  ihall  be.^aken 
literally  1. 

{  374  3  IV.  Lastlt,  we  arc  to'^nquire  what  the  confequences  are 
to  thp  party,  of  allowing  him  this  benefit  of  clergy.  I  (peak 
not  of  the  branding,  fine,  whipping,  imprifonment,  or  tranf- 
portation ;  wliich  are  rather  concomitant  conditions,  than 
confequences  of  receiving  this  indulgence.  The  confe- 
quences  are  fpch  as  affedl  his  preftnt  intereft,  and  futuc? 
credit  and  capacity  :  as  having  been  once  a  felon,  but  now 
purged  from  that  guilt  by  the  privilege  of  clergy  'y  which 
'  operates  as  a  kind  of  ftatute  pardon. 

»  Moor,  756.    Foft.  188.  P  2  Hawk.  P.  C.  341. 

o  a  Hai.  P.  C.  530.  1  i  Hal,  P  C.  529.  Fofter  356,  357. 

(5)  In  the  cafe  of  all  capital  larcinies  in  a  dwelling-houfe,  the 
benefit  of  clergy  has  been  taken  away,  as  well  from  thofe  who  aid, 
aifift,  and  abet,  as  from  Chofe  who  actually  commit  the  crime, 
f^y  3  ^1  ^  itf.  c,  9.  and  12  Ann.  fi,  i.  c.  7.     See  p.  240.  ante. 
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AkOi  we  may  obferve,  i .  That  by  thig  coavifliop  he  fo^ 
f^its  all  his  goods  to  the  king;  which,  being  once  vefted  in 
the  crown^  (hall  apt  afterwards  be  reftored  to  the  oflFender  '• 
2*  That»  after  conTiAion>  and  till  he  receives  the  judgment 
of  the  law>  by  branding  or  fbme  of  it's  fubftitutes,  or  elfe  is 
pardoned  by  the  king,  he  is  to  all  intents  and  purpofes  a  fe|on» 
and  fubjeSt  to  all  the  difabilities  and  other  incidents  of  a  fe- 
lon', 3,  Thatj  after  burning  or  it's  fubftitute,  or  pai^o^^ 
he  is  difcharged  for  ever  of  that,,  and  all  other  felonies  befpDc 
conunitted,  within  the  benefit  of  clergy ;  but  not  of  felonies 
from  which  fuch  benefit  is  excluded  ^  and  this  by  ftatates 
8  Eliz.  c*  4.  and  18  £liz.  c.  7.  4.  That  by  the  burning, 
or  it's  fubftitute,  or  the  pardon  of  it,  he  is  reftored  to  S|U  ca- 
pacities and  credits^  and  the  pofleflidn  of  bis'  lands,  as  if  be 
had  never  been  €onvi£led^  5.  That  what  is  (aid  with  re- 
gard to  the^  advantages  of  commoners  and  laymen,  fubds* 
qwuo^  to  the  burning  in  the  hands  is  equally  applicable  to 
aU  peers  and  clergymen,  aJthough  never  branded  at  all,  or 
fttbje£ked  to  other  punifhment  in  it's  ftead.  .  For  they  have 
the  fame  privileges,  without  any  burning,  or  any  Cabftiiute 
for  it,  which  others  are  entitled  to  after  ic  "•  A 


'  %  H»I.  P.C.  38S. 
f  3  P.  Wm$.  ^87, 


«  *  Hal.  P.  C.  389.    5  Eep,  iig, 
■  ?  Hal.  P,  C.  389,  J90. 
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Chapter  THfe  tWENTy-NtNTHt 

OF    JUDGMENT    and    it's 
CONSEQUENCES. 


WE  ate  now  to  confider  the  next  ftage  of  criminal  pro»> 
fecution,  after  trial  andronviiSlion  are  pail,  in  fuch 
crimes  and  mifdemefnors,  as  are  either  too  high  or  too  low- 
to  be  included  within  the  benefit  of  clergy:  which  is  that  of 
judgment.  For  when,  upon  a  capital  charge,  the  jury  hare 
brought  in  their  verdifi  guilty,  in  the  prefence  of  the  priibner; 
he  is  either  immediately,  or  at  a  convenient  time  fodn  after, 
afked  by  the  court,'  if  he  has  any  thtng  -to  offer  why  jttc%- 
ment  ihould  not  be  awarded  againft  him.  And  in  cafe  the 
defendant  be  found  guilty. of  a  mifdemefnor,  (the  trial  of 
which  may,  and  does  ufually,  happen  in  his  abfenqe,  after 
he  has  once  appeared,)  a  capias  is  awarded  andiffued,  to  bring 
Urn  in  to  receive  his  judgment  %  and,  if  he  abfconda,  he 
may  be  profecuted  even  to  outlawry.  But  whenever  he  ap^ 
pears  in  perfon,  upon  either  a  capital  or  inferior  convidlion^ 
he  may  at  this  period,  as  weU  as  at  his  arraignment,  offer  any 
exceptions  to  the  indidlment,  in  arreft  or  flay  of  judgment: 
as  for  want  of  fufficient  certainty  in  fetting  forth  either  the 
^  perfon,  the  time,  the  place,  or  the  offence.  And,  if  the . 
objeAions  be  valid,  the  'Whoie  proceedings  fliall  be  fet  afide  % 
but  the  party  may  be  indited  again  *.  And  we  may  take 
notice,  i.  That  none  of  the  (latutes  of  jeofails  \  for  amend* 
inent  of  errors,  extend  to  indictments  or  proceedings  in  cri« 

*  4  Rep.  45*  ^  S^  Vol.  III.  pag,  407. 
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mind  caft s ;  and  tKeirefore  a  defeftiYe  indifiment  is  not  stided 

by  a  verdid,  as  defeAive  pleadings  in  civil  cafes  are.  2.  That, 

in  favour  of  life»  great  ftri£lnefs  has  at  all  times  been  ob- 

i!erved,  in  every  point  of  an  indt^mentk    Sir  Matthew  Hale 

indeed  complains^  **  tliat  tbh  ilrt^lntfs  is  grown  to  be  m         —    , 

<<  blemifli  and  inconvenience  in  the  law,  and  the  adminidra* 

'(  tfon  thereof:  for  that  more  offenders  efcape  by  the  over-^ 

"  eafy  ear  given  to  exceptioiiB  in  indidhuenls,  than  by  their  [  376  j 

**  own  innocence '/'    And  yet  no  snan  was  mor^  tender  of 

life  than  this  truly  excellent  judge. 

A  PARDON  alfoj  as  has  been  before  faid,  may  be  pleaded 
in  arreft  of  judgment:  and  it  has  the  fame  advantage  when 
pleaded  here,  as  when  pleaded  upon  arraignment  %  viz^  the 
faving  the  attainder,  and  of  cocirfe  the  corruption  of  blood: 
which  nothing  can  reflore  but  parliament,  when  a  pardon  is 
not  pleaded  till  aft^r  fentetice.  And  certainly,  upon  all  ac« 
counts,  when  a  man  hath  obtained  a  pardon,  he  is  in  the 
right  to  plead  it  as  foon  as  poflible. 

PmiYiKG  the  benefit  of  clergy  may  alfo  be  ranked  among 
the  motions  in  arreft  of  judgment:  of  which  we  fpoke 
largdy  in  the  preceding  chapter. 

If  all  thefe  refources  fail,  the  court  mud  pronounce  tiiat 
judgment,  which  the  law  hath  annexed  to  the  crime,  and 
which  hath  been  conftantly  mentioned,  together  with  the 
crime  itfelf,  in  fome  or  other  of  the  former  chapters.  Of 
thefe  fome  are  capital,  which  extend  to  the  life  of  the  of~ 
fiender,  and  confift  generally  in  being  hanged  by  the  neck  till 
dead;  though  in  very  atrocious  crimes  other  circumilances 
of  terror,  pain,  or  difgrace  are  fuperadded ;  as,  in  treafons  of 
all  kinds,  being  drawn  or  dragged  to  the  place  of  execution  ; 
in  high  treafon  afTe&ing  the  king's  perfon  or  governmerit, 
cmbowelltng  alive,  beheading,  and  quartering  ;  and  in  mur« 
der,  a  public  difleJlion.     And,  in  cafe  of  any  treafon  com^^ 

• 

.«  1  Hal.  P.  C.  193. 
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b^  at  female,  the  jadgment  is  to  be  burned  olive  (1)4 
^Utthe  humanity  of  the  EngUfli  nation  hat  audiorizori^bf  a 
tatkiconfent^aa  almoft  general  mitigation  of  fach  part  of  thefir 
jodginenta,  as  favours  of  tortare  or  cruelty:  a  fledge  or  hardfe 

dratRoi;  and  there  being  very  few  inftances  (andthofe  acci* 
dental  orby  negHgence)  of  any  perCbns  being  embovollcd  ov 
bnmedy  tilt  previoofly  deprived  of  fenfatioa  by  ftrang^ag; 
'  \  Some  punifhments  confift  in  exile  or  bani(hment>  by  abjora** 
tion  of  the  realm,  or  tranfportation :  others  in  lo£i  of  liberty^ 
by  perpetual  or  temporary  imprifonment.  Some  extend  to 
confifcatioHj  by  forfeiture  of  lands,  or  moveables,  or  both^ 
o^  of  the  profits  of  lands  for  life :  others  induce  a  difabiiity, 
of  holding  offices  or  employmentSi  being  betrs,  executors* 
and  the  like.  Some,  though  rarely,  occadon  a  mutilation 
or  difmembering,  by  cutting  off  the  hand  or  ears :  others  fix 
a  lading  ftigma  on  the  offender,  by  flitting  the  noRrils,  or 
branding  m  the  hand  or  cheek.  Some  are  merely  pecuniary, 
by  dated  or  difcretionary  fines:  and  laftly  there  are  others, 
that  confid  principally  in  their  ignominy,  though  mod  of 
them  are  mixed  with  feme  degree  of  corporal  pain ;  and  thefc 
are  inflifle^  chiefly  for  fuch  crimes,  as  either  nrife  from  indi- 
^encc,  or  render,  even  opulence  difgraceful.  Such  as  whip- 
ping, hard  labour  in  the  houfe  of  corre£lion  or  otherwife, 
the  pillory,  the  ftocl^s,  and  the  duckiiig-ftool, 

DisGusTiNci  'as  this  catalogue  may  fecm,  it  will  afford 
pTcafurc  to  an  Englilh  reader,  and  do  honour  to  the  Engl!(h 
law,  to  compare  it  with  that  fhocking  apparatus  of  death  and 
torment,  to  be  met  with  in  the  criminal  codes  of  isilmod  every 
other  natioft  in  Europe.  And  it  is'  moreover  one  of  the 
glbries  of  our  Englifli  law,  that  the  fpecies,  though  not  al* 
ways  the  quantity  or  degree,  of  puniftiment  is  afceriained  for 
every  offeiicci*  and  that  it  is  not^  left  in  the  bread  of  any 


{\)'  But  this  is  now  altered  by  30  Geo.  Ill,  c.  48.   Sec  p.  204, 

judge. 
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judge,  tor  ercii  of  a  jury,  to  alter  that  judgment,  whidi 

tht  law  has  beforehand  ordainedi  for  eiery  fubjeA  aliktf^ 

without  refpe£l  of  perfons.    For,  if  judgments  were  to  be 

the  private  opinions  of  the  judge,  men  would  then  be  flavcs 

to  their  magiftmtes;  and  would  ihre  in  fociety,  without 

knowing  exa£kly  the  conditions  and  obligations  which  it  layb 

them  under.    And  befides,  as  this  prevents  oppteffion  ott 

the  one  hand,  fo  on  the  other  it  ftifles  all  hopes  of  impuniiy 

or  mitigation;  with  which  an  offender  might  flatter  him(elf>  [  378  t 

if  his  puni&ment  depended  on  the  humour  or  difcretipn  ^i 

the  court.    Whereas,  where  an  eftabiiflbed  penalty  is  an^ 

nexed  to  crimes,  the  criminal  may  read  their  certain  confe-i 

quence  in  that  law,  which  ought  to  be  the  unvaried  rule,  aa 

it  is  the  inflexible  judge,  of  hisaAions. 

Thb  difcretionary  fines  and  difcretionary  length  of  im* 
prifonment,  which  our  courts  are  enabled  to  impofe,  may 
feem  an  exception  to  this  rule.  But  the  general  nature  of 
the  puniihment,  viz.  .by  fine  or  imprifonment,  is,  in  thefe 
cafes,  fixed  and  determinate :  though  the  duration  and  quan^ 
tity  of  each  mud  frequently  vary,  from  the  aggravations  or  ~ 
.  otherwife  of  the  ofFence,  the  quality  and  condition  of  the 
parties,  and  firom  innumerable  other  circumftances.  The 
quaniumy  in  particular,  of  pecuniary  fines  neither  can^  nor 
ought  to  be,  afcertained  by  any  invariable  law.  The  value 
of  money  itfelf  changes  from  a  thoufand  caufes;  and^  at  all 
events,  what  is  ruin  to  one  man's  fortune,  may  be  mattier  of 
indifference  to  another's.  Thus  the  law  of  the  twelve  U^ 
bles  at  Rome  fined  every  perfou,  that  (Iruck  another,  five 
ana  twenty  denarii :  this,  in  the  more  opulent  days  of  the 
empire,  grew  to  be  a  puniOiment  of  fo  little  confideration^ 
that  Aulus  Gellius  tells  a  ftory  of  one  Lucius  Neratius^ 
who  made  it  his  diverfion  to  give  a  blow  to  whomfoever  he 
pleafcd^  and  then  tender  them  the  legal  forfeiture.  Our  ftatuie 
law  has  not  therefore  often  afcertained  the  quantity  of  fines^ 
nor  the  common  law  ever;  it  directing  fuch  an  oScncc  to  he 
punilhed  by  fine  in  general,  without  fpecifying  the  certain 
fum }  which  is  fully  fuQicient,  when  we  conQder^  that  hew« 

U  ^ver 
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ever  anlimitcd  the  power  of  the  cottrt  taaj  ieem,  it  it  fitf 
from  being  wholly  arbitrary;  but  it's  dtlcretion  is  regulated 
by  law.  For  the  bill  of  riglits''  has  particularly  declared^ 
tliat  excefiive  fines  ought  not  to  be  impofed^  nor  cruel  and  vo- 
uAial  puniflimeiitfi  inflicted :  (which  had  aretrofpe£l  to  feme 
unpreccdcDced  proceedings  in  the  court  of  king's  bench,  ih 
the  reign  of  king  James  the  fecond:)  and  the  fstot  ftatiafe 
[  379  ]  farther  declares)  that  all  grants  and  pronaifes  of  fines  add 
■  .  forfeitures  of  particular  perfons>  before  coovi^ioni  are  iUe* 

gal  and  void.  Now  the  bill  of  rights  was  only  dedar«|Corf 
of  the  old  couftitutional  law:  and  accordingly  we  find  it  ex^ 
prefsly  holden,  long  before*,  that  all  fuch  previous  grants  are 
void;  fince  thereby  many  times  undue  means,  and  mofe 
violent  profecution}  would  be  ufed  for  private  lucre,  than  iht 
quiet  and  jud  proceeding  oi  law  -would  permit. 

Th%  reafonablenefs  of  fines  in  criminal  cafbs  has  alfo 
been  ufually  regulated  by  the  determination  of  magna  carta, 
c.  14.  concerning  amercements  for  mifbehavioar  by  tlie 
fuiters  in  matters  of  civil  right.  ^  Lib^  homo  non  amerti^ 
•*  iur  pro  parvo  deli&Oy  nifi  fecundum  modum  ipfius  deliSH:  H 
*««  pro  tnagno  delifh,  fecundum  magmtudimm  deli&i ;  falvo 
**  MonUnemenU  fuo  ;  et  ntercator  eodem  modo^  fahoa  mercatuUfa 
"•^  fua  ;  et  villanas  eodem  modo^ amercieturyfalvo  wainapc fuo.* 
'  A  rule,  that  obtained  even  in  Henry  the  fecond'-s  time% 

and  means  only,  that  no  man  (hall  have  a  larger  aanercemeat 
impofed  upon  him,  than  his  circumllances  or  perfonal  dilate 
will  bear;  faving  to  the  landholder  his  contenement  (2)9  or 

*  Stat  1  W.  &  M.  ft.  ft.  c.  ft.     '  f  OJanv.  1.  9.  c«  9.  ^  ai. 

■  c  Inft.  48. 


(2)  Lord  Coke  fays,  that  "  contenement  fignifieth  his  counte- 
*•  nance,  as  the  armour  of  a  foldicr  is  his  countenance,  the  books 
««  of  a  fcholar  his  countenance,  and  the  like.'*  2  In/i,  28.  He 
alfo  adds,  that  **  the  ipaiuagium  is  the  countenance  of  the  villain, 
«<  and  it  u'as  great  realbn  to  fave  his  wainage,  for  othorwife  the 
<<  mlfcxable  creature  was  to  carry  the  burden  t^n  his  back.''   IM 

land; 
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kadi  to  die  tiador  hit  merchjiindizc  i  and'  to  the  .ccuiQtryr 
man  his  wainage,  or  team  and  inflruments  of  huA^^mdry^ 
In  order  to  afcertain  which,  thfc  great  charter  alfo  direfts^ 
that  the  amercement^  which  i&  always  inflided  ia  general 
terms  (**^/  ««  mifericQrdiJ')  fliall  be  fct,  ponaiur^  or  rcr 
duced  to  a  certainty  by  the  oath  of  good  and  lawful  men  of 
the    neighbourhood.    Which  method,   of  liquidating  the 
Amercement  to  a  precife  fum,  was  ufually  performed  in  the 
fuperior  courts  by  the  afieflment  or  affeerment  of  the  coroner^ 
a  fworn  officer  chofen  by  the  neighbourhood^  under  the  equity 
of  the  ftatute  Weftm.  i.  c.  18;  and  then  the  judges  eftreated 
tl^m  into  the  exchequer'.     But  in  the  court  lect  and  court 
baron  it  Is  ftill  performed  by  c^eerorsy  or  fuitors  fworn  to 
affnre^  that  is,  tax  and  moderate  the  gentral  amercement 
according  to  the  particular  circumftances  of  the  offence  and 
the  offender  \  Amercements  impofed  by  the  fuperior  courts  [  '^So  1 
on  their  own  officers  and  minifters  were  affeered  by  the 
judges  themfelvesv  but  when  ^  pecuniary  mul£l  was  infli£led 
by  them  on  a  ftranger  (not  being  party  to  any  fuit)  it  was 
then  denortiinated  ^  Jine^\  and  the  antient  practice  was» 
when   any  fuch  fine  was  impofed,  to  inquire  by  a  jury 
**  quantum  indf  regi  dare  vakat  per  annum^  faha  fujientationt 
'*  fua^  et  uxorisy  et  HberorumfuorumW*     And  fince  the  difufe 
of  fuch  inqueft,  it  is  never  ufual  to  aflefs  a  larger  fine  than  a 
man  is  able  to  pay,  without  touching  the  implements  of  his 
livelihood  \  but  to  infli£t  corpor<il  punifluuenti  or  a  limited 
imprifonment,  in  (lead  of  fuch  fine  as  might  amount  to  im- 
prifonment  for  life.     And  this  is  the  reafon  why  fines  in  the 
king's  court  are  frequently  denominated  ranfoms,  becaufe 
the  penalty  muft  otherwife  fall  upon  a  man's  perfon,  unlels 
it  be  redeemed  or  ranfomed  by  a  pecuniary  fine'':  according 
to  an  antient  maxim,  qui  non  habet  in^crumena  luat  in  cor^     • 
pore*     Yet,  where  any  ftatute  fpeaks  both  of  fine  and  ran- 

«  F.  N.  B.  76.  *  8  Rq).  40. 

^  The  affeferor*!  oath  11  coocehed  in  i.  Ciib.  Ezch.  c.  5. 

the  wtry  termk  of  m#^M  corts.     Fitzh.  ^  M\n»  e.  5*  ^3.  Laa)b.  Eirtn^rok* 
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foniy  it  ia  holden,  that  the  ranfom  Ihall  be  tieUe  to  the  fine 
at  leaft  '• 

When  fentence  of  death,  the  moll  terrible  and  highelt 
judgment  ia  the  laws  of  England,  is  pronoimcedt  the  im» 
JMdiate  infeparabk  confequencc  from  the  commoa  Jaw  is  at* 
^Mtr*    For  when  it  is  now  clear  beyond  all  difpute,  that 
the  criminal  is  no  longer  fit  to  lire  upon  the  caitfa,  but  is  to 
l^.ex^rnunated  as  a  monfter  and  a  bane  to  human  fociety^ 
ibe  hi?ff  (ets  a  note  of  infamy  upon  bimi  puts  bira  out  of 
i^Ts  pro^eAiotit  and  takes  no  farther  cajre  of  him  than  barely  to 
fee  him  executed.  He  is  then  called  attaint,  attmSm^  ftaiaed 
or  blackened.^   He  is  no  longer  of  any  credit  or  reputation  ) 
he  €^^iu¥>t  be  a  witnefs  in  any  court ;   neither  is  he  capable 
•f  performing  the  funAions  of  another  man :  for,  by  an  an- 
ticipation of  his  punifhment,  he  is  already  dead  in  law  ^, 
T-'bis  is  ziter  judgment :  for  there  is  great  difference  between 
a* man  conwBed  and  attainted:   though  they  are  frequently 
t  3^0  through  inaccuracy  confounded  together.     After  conviction 
only,  a  x^an  is  liable  to  none  of  thefe  difabilities  :  for  thera 
is  ftill  in  conten^plation  of  law  a  poflibility  of  his  innocence. 
Something  may  be  offered  in  arreft  of  judgment ;  the  indict- 
ment may  be  erroneous,  which  will  render  his  guilt  uncer- 
tain, and  thereupon  the  prefent  convidlion  may  be  quafhed : 
he  may  obtain  a  pardon,  or  be  allowed  the  benefit  of  clergy : 
both  which  fuppofc  feme  latent  fparks  of  merit,  which  plead 
in  extenuation  of  his  fault.    But  when  judgment  is  once 
pronounced',  both  law  and  fa£t  confpire  to  prove  him  com- 
pletely guilty ;    and  there  is  not  the  remotcd  poflibility  left 
of  any  thing  to  be  faid  in  his  favour.     Upon  judgment 
therefore  of  death,  and  not  before,  the  attainder  of  a  cri- 
minal commences :  or  upon  fuch  circumftances  as  are  equi- 
valent to  judgment  of  death  \  as  judgment  of  outlawry  on  a 
capital  crime,  pronounced  for  abfconding  or  fleeing  from 
juftice,  which  tacitly  confeflTes  the  guilt.   And  therefore  either 
upon  judgment  of  outlawry,  or  of  death,  for  treafon  or 
felony,  a  man  (hall  be  faid  to  be  attainted. 

'  Dyer,  132,  f*  3  Xuft*  a  13. 

The 
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Tnn  Gonf(iquencc3  of  attainder  are  forfeituTe  and  toirup^ 
tion  of  blood.  i    ..    . 

I,  Forfeiture  is  twofokl ;  of  rtA,  and  perfonal  ^ftaites* 
Firfty  as  to  real  eftatcs :  by  attainder  in  high  treafon  ^  a  maa 
forfeits  to  the  king  all  his  Unds  and  tenements  of  Inherit* 
9nce^  whether  fee-Cm  pie  or  fee-tail>  and  all  his  rights  of  entry 
on  lands  and  tenements,  which  he  had  at  the  time  of-  the 
offence  committed,  or  at  any  time  afterwards,  to  be  f6t  ever 
t«efted  in  the  crown  s    and  alfo  the  profits  of  aH^  lands  and 
tenements,  which  he  had  in  his  own  right  for  life  or  years, 
£0  long  as  fueh  iatereft  (hall  fubfift.     This  forfeittnre  rei^tei 
l>ackward$  to  th^  time  of  the  treafon  committed  :   fo  as  to* 
avoid  all  intermediate  fales  and  incumbranocs%   but  not 
thofe  before  the  fad  :  and  therefore  a  ivifd^s  jointMre'is  not 
lorfeitable  for  the  treafon  of  her  huiband }    becaufe-  fettled 
upon  her  prrrious  to  the  treafon  committed.  But  her  dower 
.is  forfeited  by  the  exprefs  provifion  of  ilatute  5  &  6  £d w.-  VIr  [  3^2  ] 
•   c.  II*     And  yet  the  huiband  {hall  be  tenant  by  the  csTteff 
of  the  wife's  lands,  if  the  wife  be  attainted  of  treafon  p  : 
for  that  is  not  prohibited  by  the  ftatute.    But,  though  after 
attainder  the  forfeiture  relates  back  to  the  time  of  the  treafon'  . 
committed,  yet  it  does  not  take  effcd  unlefs  an  attainder  be 
had,  of  which  it  is  one  of  the  fruits :    and  therefore  if  a 
traitor  dies  before  judgment  pronounced^  or  is  killed  in  opea 
rebellion,  or  is  hanged  by  martial  law,  it  works  no  forfeiture 
of  his  lands :  for  he  never  was  attainted  of  treafon  ^.    But  if 
the  chief  juftice  of  the  king's  bench  (the  fupremc  coroner  of 
all  England)  in  perfon,  upon  the  view  of  the  body  of  one 
killed  in  open  rebellion,  records  it  and  returns  the  record  into 
his  own  court,  both  lands  and  goods  fhall  be  forfeited  ^ 

The  natural  juftice  of  forfeiture  or  confifcation  of  pro- 
perty, for  treafon  <",  is  founded  on  this  confidcration :   that 

«  C©.  Lirt.  301.  3  Tnft.  19»  iHad.         •»  Co.  Litt.  13. 
P.  C-  240.     2  Hawk.  F.  C.  44b*.  '  4  Rcp-  57- 

«  3  Inft.  21'j.  *  SCO  Vol.  1.  pag,  259. 
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he  who  hadi  thus  riolated  the  ftmdaBieiital  priaciflM  of 
gOTernment,  and  broken  his  part  oiF  the  origiiial  contva£l 
between  king  an^peoplei  hath  abandoned  his  connections  with 
fociety ;  and  hath  no  longer  any  right  to  thofe  advantages, 
which  before  belonged  to  him  purely  as  a  member  of  the  com* 
munity :  among  which  fecial  advantages  the  right  of  tran& 
ferrii^  or  tranfmitting  property  to  others  is  one  of  |he  chief. 
Such  forfeitures  moceover,  whereby  his  pofterity  rauft  fuffer 
as  well  as  himfelf,  will  help  to  reftrain  a  man,  not  only  1:^ 
the  feofe  of  his  duty»  and  dread  of  perfonal  puni(hment>  but 
alfo  by  his  pailions  and  natural  aSc£lions  \  and  will  iatereft 
every  dependent  and  relation  he  has,  to  keep  him  from 
offending :  according  to  that  beautiful  fentiment  of  Cicero  % 
••  nee  vero  mefugit  quamfit  acerhum^  parmtum  fcelera filiorum 
*^  poinis  lui  :  fti  hoc  praeclart  legihus  c^mporatum  tfi^  ut  eariias 
^^  Ubirmrum  amkiwes paritUis  rdpiMlcae  ridieretn^  And  there* 
'  fore  Aulul  Cafceliius,  a  Roman  lawyer  in  the  tiiiie  ef  the 
triumvirate,  ufed  to  boaft  that  be  had  two  reafens  loft  dc» 
r  989  1  O^^^^S  ^^^  power  of  the  tyrants  )-  his  old  age,  and  his  want 
of  children :  for  children  are  pledges  to  the  prince  of  the 
fmther's  obedience'.  Yet  many  nations  have  thought,  that 
this  pofthumous  punifiiment  favours  of  hardihip  to  the  inao* 
cent ;  efpecially  for  crimes  that  do  not  ft  rike  at  the  very  root 
and  foundation  of  fociety,  as  treafon  agaioft  the  governmeiit 
exprefsiy  does.  And  therefore,  though  confifcations  were' 
very  frequent  in  the  times  of  the  earlier  emperors,  yet  Area*^ 
dius  and  Honorins  in  every  other  inftance  but  that  of  tres^bts 
thought  it  more  juft,  '<  ibk  tjh  poenaniy  ubi  et  nomn  ^tf /"  and 
*  ordered  that  '*  peccatafucs  tnuant  auB^es^  mc  ulttrkts  progre^ 

^  diatur  nutusy  quam  reperiatur  deHilum  ^  :^*  and ,  Juftklha 
alfo  made  a  law  to  reftrain  the  puniibment  of  rckitiens*) 
which  dire&s  the  forfeiture  to  go,  except  in  the  cafe  of  cri' 
men  majeftaitSy  to  the  next  of  kin  to  the  delinquent.  t)n  the 
other  hand  the  Macedonian  laws  extended  even  the  capital 
puniQiment  of  treafon,  not  only  to  the  children  but  to  all  the 

*  ad  Brtttumf  *p'  IS*  *  CoJ*  9.  47.  as, 

•  Grayin.  i.  §  68.  •  JViv.  134.  c*  13. 

relations 
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rdaCibRi  ef  the  deKn<)tlefit'^;  and  df  cMtfe  tbeir  eftates  amft 
be  arfo  forfeited,  as  no  man  was  left  to  inherit  them.  Aa4 
ia  Germany,  by  the  famous  golden  bulfe'^  (eopied  alnloft 
ver^tifh  from  Juftintim's  code  ^ )  the  lives  of  the  fons  of  foch 
t6  confpire  to  kill  an  eledor  are  fpared,  a$  «t  is  exprefiedi  by 
the  emperor's  particular  bounty.  Bnt  they  are  deprired  6f  aS 
their  eflFeAs  and  rights  of  fucceflion,  and  arc  rcnxlefed  inea^i^ 
pable  of  any  lienor  ecclefiaftical  or  civil :  **  to  thfc  end 
•^  that,  being  al^xrays  poor  and  neceffitous,  they  may  forevct 
*'  be  accompanied  by  the  infamy  of  their  father :  may  hns* 
'*  gui(h  in  continual  indigehce  \  and  may  find  (fays  thift 
'<  mcrcilefs  edi6l)  their  ponifliment  in  living,  and  their  re* 
*«  lief  in  dying/' 

With  us  in  England,  forfeitare  of  lands  and  teneBKBts 
to  the  crown  for  treafon  is  by  no  means  dertrdd  from  die 
feodal  policVi  (as  has  been  already  obferved  %)  but  waa  ante-  ^ 
cedent  to  the  eftablifiiment  of  that  fyftmn  in  this  iiland ;  be>* 
ing  tranftnitted  from  our  Sax<M»  aftccftors^  and  forming  a  [  384  ] 
pirt  of  the  antient  Scandinavian  conftitation^*'  But  in  cer* 
tain  treafoBs  relating  to  the  coin,  (which,  as  we  formerly 
obfervedi  feem  rather  a  fpecies  of  the  crimen  falju  than  the 
erimin  liirfae  majeftatis,)  it  is  provided  by  fome  of  the  modern 
ftatutes  ^  which  conftitubc  the  offence,  that  it  (hall  work  no 
forfeiture  of  landsi  fave  only  for  the  life  of  the  offender ; 
and  by  all,  that  it  (hall  not  deprive  the  wife  of  her  doWer  <'• 
And,  in  order  to  abolifli  fuch  hereditary  punilbment  entirely, 
it  was  enaAcd  by  ftatute  7  Ann.  c»  ai •  that  aft^r  the  deeeafe 
of  the  late  pretender,  no  attainder  for  treafon  fhottld  extend 
to  the  diGnheriting  of  any  heir,  nor  to  the  prejudice  of  an^ 
perfon,  other  than  the  traitor  himfelf.  By  which,  the  law 
of  forfeitures  for  high  treafon  would  by  this  time  have  been 
at  an  end,  had  not  a  fobfequent  ftatute  intervened  to  give 

^  Qjj.  Curt.  /.  6.  *  Stlernb.    de  jure  Gotb,  K  2.  c.  6, 

*  cap,  a4f  (^  /.  3.  '€.  3. 

T  A  ^.  t.  8.  /.  5.  «  Sttt.  5  Elk.  t.  II.  ySEHs.  c.  k 

*  See  Vol.  II.  pag.  151.  <*  Uid.  8^9  Will*  Ul.  c.  26.  15  ft 

*  LL,  Aklfr,  e,  4.  Cawr,  c,  54.  16  Geo.  IL  c^aS. 
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them  a  longer  duration.  The  hiilorf  of  this  matter  id  bn^-- 
what  finfpilar  and  worthy  obfer?ation«  At  the  time  of  the 
anion»  the  crime  of  treafon  in  Scotland  was^  hj  the  Scots 
layr,  in  many  refpcds  differeot  from  that  of  treafon  in  Eng- 
land $  and  particularly  in  it's  confequence  of  forfeitures  of. 
•  entailed  eftates,  which  was  more  peculiarly  Englifli  ^  yet  Ic 
fecn(ied  neceflary  that  a  crime  fo  nearly  affeding  goTemment 
ihould,  both  in  it's  eflence  and  confeQuence9|  be  put  upoa 
the  fame  footing  in  both  parts  of  the  united  kingdoms.  In 
new-moddling  thefe  laws^  the  Scotch  nation  and  the  Eng* 
lifh  houfe  of  commons  ftruggled  hard|  partly  to  maintain^ 
and  partly  to  acquirci  a  total  immunity  from  forfeiture  and 
corruption  of  blood ;  which  the  houfe  of  lords  as  firmly  re- 
.  lifted.  At  length  a  compromife  was  agreed  to,  which  ia 
eftablifhed  by  this  ftatute,  v/s.  that  the  fame  crimesj  and  no 
other,  (hould  be  treafon  in  Scotland  that  are  fo  ib  England  i 
and  that  the-  EngKfh  forfeitures  and  corruption  of  blood 
fhould  take  place  in  Scotland,  till  the  death  of  the  then  pre- 
tender ;  and  then  ceafe  throughout  the  whole  of  Great  Bri- 
tain': the  lords  artfully  propofing  this  temporary  claufe,  in 
C  3^5  ]  hopes  (it  is  faid  ^)  that  the  prudence  of  fucceeding  parlia- 
ments would  make  it  perpetual  ^.  This  has  partly  been  done 
by  thc.ftatute  17  Geo.  11.  c-  39.  (made  in  the  year  preceding 
the  late  rebellion)  the  operation  of  thefe  indemnifying  claufes 
being  thereby  ftill  farther  fufpendcd,  till  the  death  of  the 
fons  of  tlie  pretender  *»  (3). 

«  Btsreet's  Hift.  ^.  D,  lyo^.  provifioa  were  defended  at  the  Hmp, 

^  Coofideratioiu  on  ibt  Uw  of  for-  with  much  learning  ind  ftreogftb  of  ar* 

fcititrcy  6.  Sumeoty  in  the  tmtfidtrstitm  om  tbt  lat» 

«  See  Foil.  450.  of  forfiiturt^  firft  poblilhed  ^X>.  1744* 

*  The  juAice  and  expediency  of  this  (Set  Vol.  1.  pag.  144  ) 


(3)  By  the  39  Geo.  III.  c.  93.  the  claufe  in  the  7  Ann.  c.  ?!• 
tad  that  in  the  17  Geo.  II.  c  39.  limiting  the  periods  when  fori 
feiture  for  treafon  (hould  be  aboliAied,  are  repealed.  So  the  law 
of  forfeiture  in  cafes  of  high  treafon  is  now  the  fame  as  It  was  by 
the  common  law,  or  as  it  ftood  prior  to  the  feventh  year  of  Ae 
reign  of  queen  Anne. 

7  In 
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In  petit  treafoxl  and  felonyi  the  ofiender  alfo  forfeits  all 
his  chattel  interefts  abfolutely,  and  the  profits  of  all  eftates 
of  freehold  during  life ;  and,  after  his  death,  all  his  lands 
and  tenements  in  fee  Gmple  (but  not  thofe  in  tail)  to  the 
crown,  for  a  very  (hort  period  of  time :  for  the  king  (hill 
hate  them  for  a  year  and  a  day,  and  may  commit  therein 
what  wade  he  pleafes ;  which  is  called  the  king's  year^  day, 
and  Kvafti^.  Formerly  the  king  had  only  a  liberty  of  com- 
mitting wafte  on  the  lands  of  felons,  by  pulling  down  their 
houfes,  extirpating  their  gardens,  ploughing  their  meadows, 
and  cutting  down  their  woods.  And, a  punifhrnent  of  a 
fimilar  fpirit  appears  to  have  obtained  in  the  oriental  coun- 
tries, from  the  decrees  of  Nebuchadnezzar  and  Cyrus  in  the 
books  of  Daniel  ^  and  Ezra ' ;  which,  befides  the  pain  of 
death  inflided  on  the  delinquents  there  fpecified,  ordain, 
<.<  that  their  houfes  (hall  be  made  a  dunghill."  But  this 
tending  greatly  to  the  prejudice  of  the  public,  it  was  agreed 
in  the  reign  of  Henry  the  iirft,  in  this  kingdom,  that  the 
king  (hould  have  the  profits  of  the  land  for  one  year  and  a 
day,  in  lieu  of  the  deftru£iion  he  was  otherwife  at  liberty  to 
commit " :  and  therefore  magna  carta  *  provides,  that  the 
king  (hall  only  hold  fuch  lands  for  a  year  and  a  day,  and 
then  reftore  them  to  the  lord  of  the  fee ;  without  any  men* 
tion  made  of  wafte.  But  the  ftatute  17  Edw.  11.  de  praero^ 
gativa  regis  feems  to  fuppole,  that  the  king  (hall  have  his 
year,  day,  n/iJwafte:  and  not  the  jczr  znd.  Azj  inftead  of  [  386  ] 
wade.  Which  fir  Edward  Coke  (and  the  author  of  the  mir- 
ror before  him)  very  juftly  look  upon  as  an  encroachment, 
though  a  very  antient  one,  of  the  royal  prerogative  •.  This 
year,  day,  and  waile  are  now  ufually  compounded  for }  but 
otherwife  they  regularly  belong  to  the  crown ;  and,  after 
their  expiration,  the  land  would  naturally  have  defcended  to 
the  heir,  (as  in  gavelkind  tenure  it  ftill  does,)  did  not  it^S 
feodal  quality  intercept  fuch  defcent,  and  give  it  by  way  of 

«  %  !nft.  37.  ...»  Mj„  J.  ^  ^  ,g^  jff^^  i^  j^  ^  ^^ 

*  cb.  tii.  V.  39.  .  "  c)  Hen.  III.  c,  as. 

*  ch.  Ti.  V.  II.-  o  Mirr.  c.  $•  ^^.    ft  Inft.  |7* 
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cfcheat  to  the  lord.  Thcfc  forfcituf cs  for  fcteriy  do  d£b  artfc 
only  upon  attainder :  and  tlferefore  a  feh  de  fe  fdrfieita  no 
lands  of  inheritance  or  freeh6ld|  for  he  never  is  attainted  a» 
a  felon  ^.  They  likewife  relate  back  to  thfc  time  of  the  of- 
fence committed,  as  well  as  forfeitures  for  treafon  \  fa  as  to 
aYoid  all  Intermediate  charges  and  conveyances,  'fhis  my 
bb  hatd  ufiion  fuch  as  have  unwarily  engaged  withr  the  of* 
fender :  bat  the  cruelty  and  reproach  mud  Ue  on  the  part,  ncx 
of  the  law,  but  of  the  criminal  \  wb6  has  thus  knowingly 
and  dilboneftly  involved  others  in  his  own  calamities* 

These  are  all  the  forfeitures  of  real  eftates,  created  by 
the  common  law,  as  confequentlal  upon  attainders  by  judg« 
xncnt  of  death  or  outlawry.  I  here  omit  the  particular  for* 
feitures  created  by  the  ftatutes  oi praemunire  and  odxers:  be* 
caufe  I  look  upon  them  rather  as  a  part  of  the  judgment  and 
penalty^  infli&ed  by  the  refpe£live  ftatutes,  than  i^  confe^ 
funcis  of  fuch  judgment ;  as  in  treafon  and  felony  they  are. 
But  I  ihall  jnft  mention,  as  n  p;irt  of  the  forfeiture  of  real 
eftates,,  the  forfeiture  of  the  profits  of  lands  during  life : 
which  extends  to  two  other  inftances,  befides  thofe  already 
fpofkea  of  J,  mifprifion  of  treafon  "i,  and  (triking  in  Weftmiofter- 
hall,  or  drawing  a  weapon  upon  a  judge  there,  fitting  iathe 
king's  courts  of  juftice  ^ 

The  forfeiture  of  goods  and  chattels  accrues  in  every  one 
^  of  the  higher  kinds  of  offence  :  in  high  treafon  of  mifprifion 

t  387  ]  thereof,  petit  treafon,  felonies  of  all  forts  whether  clergyable 
or  not,  fclf-murcltr  or  felony  de  fe^  petit  larciny,  ftanding 
mute,  and  the  above-mentioned  offences  of  ilriking,  Wr.  in 
Weftmihfter-hall.  Yot  fight  alfo,  on  an  accufation  of  trea- 
fon, felonyj  or  even  petit  larciny,  whether  the  party  be 
found  guilty  or  acquitted,  if  the  jury  find  the  flighty  the 
^arty  (hall  forfeit  his  goods  and  chattels :  for  the  very  flight 
is  an  offence,  carrying  with  it  a  ftrong  prefumptioh  of  guile*, 
•and  is  at  leaft  an  endeavour  to  elude  and  ftifle  the  courfe  of 
juftise  prefcribed  by  the  law.    But  the  jury  very  ftldom  find 

9  ilnft.  55,  r  /W,ai8.  '  Uid,  141. 

thr 
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the  flight  T!  for&iture  being  looked  vpoHj  fince  the  vaft 
increafe  of  perfonal  property  of  late  years,  as  too  large  a 
penalty  for  an  offence,  to  which  a  man  is  prompted  by  the 

n^tur^i  lave  of  liberty. 

I 

Thpre  13  a  remarkable  diiFerence  or  t wo  between  the  for- 
feiture of  lands,  and  of  gopds  and  chattels,  i.  Lands  are 
forfeited  upon  (^Uainderf  and  not  before :  goods  and  chattels 
are  forfeited  by  cotwi^im*  Becaufe  in  many  of  the  cafes 
where  goods  are  forfeited,  there  never  is  any  attainder  5  which 
happens  only  where  judgment  of  death  or  outlawry  is  given : 
therefore  in  tbofc  c^rfcs  the  forfeiture  muft  be  upon  convic- 
tion, or  not  at  allj  and,  being  neceflarily  upon  conviftioi> 
in  thofe,  it  is  fo  ordered  in  all  other  cafes,  for  the  law 
loves  uniformity.  2,  In  outlawries  for  treafon  or  felony, 
Unds  are  forfeited  only"  hy  the  judgment ;  but  the  goods  zvA 
chattels  are  forfeited  by  a  man's  being  firft  put  in  ihcypcigerfff 
without  flaying  till  he  is  guitito  exaffuSj  or  finally  outlawed » 
for  the  fecreting  himfclf  fo  long  from  juftice,  is  conftrued 
9  fi.ight  in  law  ^  3.  The  forfeiture  of  lands  has  relation  to 
the  time  of  the  facl  committed,  fo  as  to  avoid  all  fubfecjuent 
fales  and  incumbrances :  but  the  forfeiture  of  goods  and 
chattels  has  no  relation  backwards  ;  fo  that  thofe  only  which 
a  man  has  at  the  time  of  conviflion  (hall  be  forfeited.  There- 
fore a  traitor  or  felon  may  bona  fide  fell  any  of  his  chattel^, 
.real  or  perfonal,  for  the  fuftenance  of  himfelf  and  family  b^ 
twcen  the  fa£i  and  conviftion* :  for  perfonal  property  is  (jf 
fo  fluftuating  a  nature^  th^t  it  paiTes  through  many  hands,  in  [  988  \ 
a  (hort  time ;  and  no  buyer  could  be  fafe^  if  be  were  li^b^ 
to  return  the  good«  which  he  ha4  f?irly  bought,  provi^e^  ai?jr 
of  the  prior  vendors  had  committed  a  treafon  or  felony.  Y<^ 
if  they  be  £u\Utti}vely  and  not  bona  fide  parted  with,  merely  tp 
defraud  the  crown«  (he  law  (and  particularly  the  ftatute  }^ 
Eliz.  c.  5.)  will  reach  them ;  for  they  are  all  the  while  truly 
^nd  fubftantialfy  the  goods  of  the  offender :  and  as  he,  if  ac«f 
quitted,  might  recover  them  himfelf|  as  not  parted  with  for 

{.SuwadL  P.  C»  1S3,  b.  •  3  loft-  233*  i  2  Hifvjjc.  P.C.'454- 
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a  good  confideration ;  fo  In  cafe  he  happens  to  be  ctmriEtcd^ 

the  law  will  recover  them' for  the  king. 

If.  Anothek  immediate  confequence  ol  attainder  is  the 
corruption  of  Moody  both  upwards  and  downwards ;  ib  that  an 
*  attainted  perfon  can  neither  inherit  lands  or  other  here- 
ditaments from  his  anceftors,  nor  retain  thofe  he  is  alreadf 
in  pofleffion  of,  nor  tranfmit  them  by  defcent  to  any  kcir  ; 
but  the  fame  (hall  efcheat  to  the  lord  of  the  fee^  fubjeA  to 
the  ktng^s   fuperior  right  of  forfeiture:    and  the  perfoa 
attainted  (hall  alfo  obftru£i  all  defcenta  to  his  pofterity, 
wherever  they  are  obliged  to  derive  a  title  through  him  to 
a  remoter  anceftor  "• 

'This  is  one  of  thofe  notions  which  our  laws  have  adopted 
from   the  feodal  conftitutions,  at  the  time  of  the  Nor- 
man conqued  ;  as  appears  from  it's  being  unknown  in  thofe 
tenures  which  are  indifputably  Saxon^  or  gavelkind :  where- 
in^ though  by  treafon,  according  to  the  antient  Saxon  Iaws» 
the  land  is  forfeited  to  the  king,  yet  no  corruption  of  bloody' 
no  impediment  of  defcent8»  enfues ;  and,  on  judgment  of 
n^ere  felony,  no  efcheat  accrues  to  the  lord.   And  therefore^ 
as  every  other  opprefTive  mark  of  feodal  tenure  is  now  hap- 
pily worn  away  in  thefe  kingdoms,  it  is  to  be  hoped,  that 
this  corruption  of  bloody  with  all  it's  conne£led  confequences, 
liot  only  of  prcfent  efcheat,  but  of  future  incapacities  of  in- 
heritance even  to  the  twentieth  generation,  may  in  procefs  of 
time  be  abolifiied  by  a£k  of  parliament :   as  it  (lands  upon  a 
very  different  footing  from  the  forfeiture  of  lands  for  high 
t  389  ]  treafon,  affeding  the  king's  perfon  or  government.     And 
indeed  the  legiilature  has,  from  time  to  time,  appeared  very 
inclinable  to  give  way  to  fo  equitable  a  provifion ;  by  enad- 
ing,  that,  in  certain  treafons  refpe£ting  the  papal  fupremacy  * 
and  the  public  coin  ',  and  in  mainy  of  the  new-made  felo* 
nies,  created  fince  the  reign  of  Henry  the  eighth  by  zQt  of 

«  See  Vol.  IT.  pag.  151.  '  Stat.5Elis.  c.ti.  iSEIis.  ci.  Z  ft 

'    f  Sot.  5  Elk.  c.  X*  9 W. Ill,  c.  16.  i5fti6Geo*II.G.ftS. 
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,  jMjfcUamentj  corimptioa  of  blood  (haU  be  iaved.  But  as  in 
fome  of  the  zBts  for  creating  felonies  (and  thofe  not  pf  the 
mod  atrocious  kind)  this  faving  was  neglefled,  or  forgot- 
ten^ to  be  made,  it  feema  to  be  highly  reafouable  and  cz« 
pediene  to  antiquate  the  whole  of  this  do^iae  by  one 
undiftinguifliing  fatw :  efpecitUy  as  .by  the  afore-mentioned 
ftatuee  of  7  Ann.  c.  ai.  {the  operation  of  which  is  poft« 

•  poned  by  ftatute  17  Geo.  II.  c.  3^.)  after  the  death  of  the 

'  fons'of  dif  late  pretender,  no  attainder  for  treafon  will  ex« 
tend  to  tlie  difinheriting  any  heir,  nor  the  prejudice  of  any 
perfon,  other  than  the  offender  himfelf  |  which  virtually 
aboliflics  all  corruption  of  blood  for  treafoo,  though  (unleft 

'  the  legiflature  fhould  interpofe)  it  will  ftill  continue  for 
many  forts  of  felony  (4). 


(4)  The  law  of  forfeiture  ia  high  treafpo  is  reftored«    See  antit 
p.  335.  n.'  3j 
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€HAPT9«.   THB   THIIlTI£TILi 


OF   REVERSAL   of   JUDGMENT, 


WE  are  nexttocondder  howjudgmentsi,  with  their  fc- 
VCTalconneQedconf'-quenccs,  of  attainder,  forfeiture,! 
•  and  corruption  of  blood,  may  be  fet  afide.     There  arc  two, 
iVays  of  doing  this*,    eitijtr  by  falfifying  or  revcrfiqg  the 
judgment,  or  elfc  by  reprieve  or  pardon. 

■   A  JUDGMENT  may  be  fdlfified,  reverfed,  pr  avoided,  in  the 

firft  place,  without  a  writ  of  error  ^  for  matters  foreign  to  or 

dehors  the  record,  that  ib,  not  app.irent  upon  the  face  of  it; 

fo  that  they  cannot  be  alTigncd  for  error  in  the  fuperior  court^ 

which  can  only  judge  from  what  appears  in  the  record  it- 

fclf:  and  therefore,  if  the  whole  record  be  not  certified,  or 

not  truly  certified,  by  the  inferior  court,  the  party  injure 4 

thereby  (in  both  civil  and  criminal  c^ifes)  may  allege  a  ditni^ 

nution  of  the  record,  and  caufe  it  to  be  reftificd.     Thus,  if 

any  judgment  whatever  be  given  by  perfons,  who  had  no 

good  commiffion  to  proceed  againft  the  perfon  condemned^ 

it  is  void  \  and  may  be  falfified  by  fliewing  the  fpecial  matter," 

without  writ  of  error.     As,  where  a  commidion  iffues  to  A 

and  B,  and  twelve  others,  or  any  two  of  them,  of  which  A 

or  6  (hall  be  one,  'to  take  and  try  indi£lments  \  and  any  of 

the  other  twelve  proceed  without  the  interpoGtion  or  prefcncc 

[  3pi  J  of  either  A,  or  B :  in  this  cafe  all  proceedings,  trials,  con- 

vi£lions,  and  judgments  are  void  for  want  of  a  proper  autho-  ' 

rity  in  the  commiflioners,  and  may  be  falfified  upon  bare 

•;       « /  infpeAioB 
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Ui^edioa  without  the  trouble  of  2^- writ  of  ftroff^;  it 
^  high  miidemefnor  tn  the  judges  fo  pioce^diog,  and  little  (if 
anything)  (bort  of  murder  iu  thoai  s^,  in  cafe  tKe  perCbn  (6 
attainted  he  executed  ^nd  fufier  death.  So  Hkewife  if  a  man 
purchafes  land  of  another ;  and  a^fterwards  the  vendor  ia^ 
cither  by  outlawry  or  bis  own  ^ouieQioni  convidied  and  at* 
tainted  of  trcafoo  or  felopy  previous  to  the  fale  or  alienationi 
whereby  ftich  land  becomes  liable  to  forfeiture  or  efcheat: 
*  nov^t  ^Q>^^  ^^Y  t^i^  the  pvrchafcr  is  at  liberty,  witftoiMt 
^xiogmg  aBy  writ  of  error,  to  fal&iy  not  only  the  rims  of  the 
fcl^nf  or  trealbA  fupi^fed,  but  the  very  pdiot  of  the  felony 
9r  treaibn  itfelf  ^  and  is  not  concluded  by  the  coofeflion  ov 
the  outlawry  of  the  vendor ;  though  the  vendor  hinddbf  ia 
conclu^d,  and  not  (ufFered  now  tp  deny  the  hSt^  which  lie 
has  by  confeflion  or  flight  acknowleged.  But  if  fuch  attain? 
der  of  the  vendor  was  by  verdi£l,  on  the  oath  of  his  peers^ 
the  alienee  cannot  be  received  to  faifify  or  contradi(£i  tktJSs^ 
pf  the  crime  committed ;  though  he  is  at  liberty  to  prove  a 
miftake  in  tif^^  or  that  the  o&nce  was  cpmmkted  after  the 
aJicnMion,  and  not  before ''. 

ft 

SccoMP{.T)  a  judgment  may  be  revcrfcd,  if  'writ  if  error  a 
^hich  lie's  from  all  inferior  criminal  jurifdi£liooe  to  the  court 
pf  king's  benchi  and  from  the  king's  bench  to  the  houie  of 
peers;  and  may  be  brought  for  notorious  miftakca  in  the 
mdgmont  or  other  parts  of  the  record  :  as  where  a  man  is. 
found  guilty  of  perjury  aK^  r^xeiyes  the  judgment  of  felony 
or  for  other  lefs  palpable  errors ;  fuch  as  any  irregularity, 
omiflSon,  or  want  of  form  in  theprocefs  of  outlawry,  or  pro- 
flamatioRS ;  tl»e  want  of  a  proper  addition  to  the  defondant's 
Bpme,  according  to  the  ftatute  of  additions ;  for  not  properly 
naming  the  OierlfF  or  other  officer  (xf  the  court,  or  not  duly 
^fcribing  wber<  his  county  court  was  held  ;  for  laying'' ao 
offence,  committed  in  the  time  of  the  late  king,  to  be  done 
againft  the  peace  of  the  prcfent ;  and  for  many  other  (imilar 
caufes,  which  (though  allowed  out  of  tendemefs  to  life  and  £  202  1 

;  a  Hawk.  P.  C^  4591  !  3  laftt  ikyu    I  H||.  ?.€,  %$u 
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liberty)  are  not  much  t9  di^  krcdit  or  ^dfatidemeftt  of  th^ 

Ational  juftioe.    Thefe  writs  of  ^rror,  to  Tcref fe  jtidgmenis 

{a  cafe  of  mifdemefnorsi*  are  not  to  be  aDowed  of  courf^^ 

b«t  on  fcifficient  jivobaUe  eatife  (hewfi  to  the  attorney'gentf- 

«ial  ;*  :aiid  theti  they  are  -  utiderftood'to  be  grantable  of  coni* 

»on  right*' and  ^«  dtbHo  jdftttide.  ■  But  writs  of  error  to  re- 

fctfo  attainders  in  capitnf  cafea  are  only  allowed  eft  gratia  f 

and  not  without  cxprefe  warrant  under  thti  kingfs  6gn  m«- 

»Bal»  or  at  lead  by  theconfent  of  the  attorney-general^. 

'Tbefe  dierefore  can  rarely  be  brought  by  the  party  hiibfeify 

«fpectaUy  where  he  »« attainted  for  anofTence  againft  the 

•ftate:  but  they. may  be  brought  by'  his  heir,  or  executor^ 

after  hU  deaths  in  more  favourable  times-,  which  may  be 

fome  confolation  to.  his  family.  .  But  the  eafier,  and  more 

efib£tual  way,  isj 

Lastly,  to  reverfe  the  attainder  by  zGt  of  parliament. 
This  may  be  and  hath  been  frequently  done,  upon  motives 
of  compaflion,  or  perhaps  from  the  zeal  of  the  times,  after  a 
fudden  revolution  in  the  government,  without  examining  too 
clofely  into  the  truth  or  validity  of  the  errors  afligned.  And 
fometimes,  though  the  crime  be  univerfally  acknowleged  and 
confefled,  yet  the  merits  of  the  criminal's  family  {hail  after 
his  death  obtain  a  reftitution  in  blood,  honours,  and  eftate, 
or  fome,  or  one  of  them,  by  ^Gt  of  parliament;  which  (fo 
far  as  it  extends)  has  all  the  cSc&  of  reverfing  the  attainder, 
without  cafti'ng  any  refleftions  upon  the  juftice  of  the  pre- 
ceding fentence  ( i  )• 

The  tffcSt  of  falfifying,  or  reverfing,  an  outlawry  is  that 
the  party  (hall  be  in  the  fame  plight  as  if  he  had  appeared 
upon  the  capias :  and,  if  it  be  before  plea  pleaded,  he  (hall 
be  put  to  plead  to  the  indidment ;  if  after  conviction,  he 

•  I  Vern.  170.  175. 


( I )  This  lias  been  lately  done  with  rcfpcd  to  the  forfeited  eftatct 

in  Scotland,  by  ftatute  24  Geo.  III.  c.  57. 

IhaU 
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Aall  receive  the  fentence  of  the  law :  for  all  tiieti^er  pio- 
tceedingS)  except  only  the  proceis  of  outlawry  for  his  non- ap- 
pearance, remain  good  and  effedual  a«  before.  But  when  Z  303  3 
judgment,  pronounced  upon  convidion,  is  falfified  or  le- 
verfed,  ail  former  proceedings  are  abfolutely  fet  afide,  and 
the  party  (lands  as  if  he  had  never  been  at  all  accufed  }  lee- 
ftored  in  his  credit,  his  capacity,  his  bilood,  and  his  eftatea:  * 
with  regard  to  which  laft,  though  they  be  granted  away  bf 
the  crown,  yet  the  owner  may  enter  upon  the  grantee,  wish 
as  little  ceremony  as  he  might  enter  upon  a  difieifor*'.  But 
he  ftill  remains  liable  to  another  profecution  for  the  tmc 
oflfence:  for,  the  firft  being  erroneous,  he  never  was  in  jco« 
pzdy  thereby* 

«  sHa«k.P.C.f6a. 


5^  P  ^  B  1. 1  c  Book  IV, 


CHAPTEK     THE     TH  I  RTY  •  Fl  R  $  T^     , 


pr  REPRIEVE  a^o  PARPON. 


TH  E  only  other  remaining  ways  of  avoiding  the  exe? 
cution  of  the  judgment  are  by  a  reprieve,  or  a  pardon; 
^B^reof  the  former  is  temporary  only,  the  latter  permancm* 

ft 

f 

I.  A  REPRiEfE,  from  rtprendre^  to  take  back,  is  the  with- 
dsawing  of  a  fentence  for  an  intcnrftl  of  time ;  whereby  the 
^acfiution  is  fufpended.  This  may  be,  firft,  fx  arbiiriojudU 
€isf  ekher  before  or  after  judgment :  as»  where  the  judge  i$ 
flflt.fatisSed  with  the  verdi(5l,  or  the  evidence  i^  fufpicious, 
Of  the  intliciment  is  infuificieut,  or  he  is  doubtful  whether 
the  ofience  be  within  clergy  ;  or  fometimes  if  it  be  a  fmall 
ffbonjf  or  any  favourable  circumdances  appear  in  the  crimir 
zBtrs  cUarader,  in  order  to  give  room  to  apply  to  the  crowq 
tow  eithor  an  abfolute  or  conditional  pardon.  Thefe  arbitrary 
reprieves  may  be  granted  or  taken  off  by  the  juftices  of  gaol 
delivery,  although  their  fefTion  be  finifhcd,  and  their  com- 
miffion  rxpired :  but  this  rather  by  common  ufage,  than  of 
jbia  right*. 

Reprieves  may  alfo  be  ex  necejfitaie  kgis:  as,  where  a 
wonuin  is  capitally  conyi£ted,  and  pleads  her  pregnancy,  ^ 
l^ottgb  this  is  no  caufe  to  ft  ay  the  judgment,  yet  it  is  to 
ftfyite  the  execution  till  (he  be  delivered.    This  is  a  mer<^ 

f  aHaLP.C.<i». 
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dilated  by  the  !afr  of  nature,  in  favorem proRs  >  and  theie* 
fore  no  part  of  the  bloody  proceedings,  in  the  reign  of  qsoeti 
Mary,  hath  been  moi^  jufUy  detefted  than  the  crueky,  that 
was  ezercilbd  in  the  ifland  of  Giiernfey,  of  burning  a  wo* 
tti%n  big  with  thild  :  and  when,  through  the  rtolcnce  of  the 
iames,  the  infant  fprang  forth  at  the  ftake,  and  was  prefe^vei 
by  the  byftandersi  after  fcfrne  deliberation  of  the  priffts  ^ho 
afliftcd  at  the  facrifiee,  they  caft  it  agaio  into  (he  fire  ds  t, 
young  heretic  \  A  barbarity  which  they  neVer  rearncd  from 
the  laws  of  anttent  Rome ;  which  direft  *,  with  the  famt 
humanity  as  our  own,  ^'  quod  praegffAntis  mulieris  damn^tat 
**  poeni^  differ aiuvy  quoad  partat  P*  which  doftrine  has  tX^ 
prevailed  in  England,  as  ekriy  ad  the  firft  vnetti^rMs  ^nfufe 
law  will  reach  '.  Iti  cafe  this  plea  be  madejn  ftay  of  exee^ 
tion,  the  judge  muft  diteO  a  jury  of  twelte  ttKltroAs  or  dif,. 
creet  women  to  enquire  the  iz(k  :  and  if  they  bring  in  thei^ 
verdrft  quhk  ti/i/h  Mid  (for  barely,  ti////j  cMdj  imith  it  be 
alire  in  the  womb,  is  not  fnSicient)  execution  (hair  be  ftaiA 
generally  till  the  next  feffidn  •,  and  fo  from  fefiion  to  foffioi^* 
tin  either  Are  is  delivered,  or  pr«^sr  by  the  conrfe  of  iiatvie 
hot  to  hav^  been  With  child  at  aR.  But  tf  Oit  once  hath  baA 
the  benefit  of  thii  tcprie?^,  nftd  been  delivered,  and  aftetw 
wards  becomes  pregnant  again,  (he  (hall  not  be  cfitkl«d  t^ 
th^  betiefit  of  a  farther  refpite  for  that  caiifc  *.  For  fbemtyt 
flow  be  executed  before  the  child  is  quick  in  the  womb}  and? 
fhall  not,  by  her  own  incontineneey  erade  the  fenceace  oft 
juftice(i). 

Another  caufe  of  regi^br  refnieve  is,  if  the  offender  .be^ 
come  ^QH  compos,  between  the  judgment  and  the  award  o£ 

**  Fox,  A^s  and  Mon.  •*  Flet.  /.  i'.  e,  38. 

«/y:4fe.  19.  3.  •  t  Hal.  p.  C.  269.    "  'i 


i(  I )  As  the  exec^ufidh  of  the  bw  in  tlie  fii^  inftiinct  is  ftffimt 
not  from  a  regard  for  the  mother,  but  from  tcndempfs. towards  the 
innocent  infant ;  if  then  it  (hould  happen  that  flic  becomes  quick 
of  a  fecond  child,  this  furely  is  as  moch  an  objcd  of  compaffioa 
and  humility  ai  the  firft. 

^i  execution: 
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ctectitmi^:  for  Tcgularlf*  as  was  formerly'  obferred^ 
though  a  man  be  compos  when  he  commits  a  capital  crime, 
yet  if  he  becomes  non  compos  after,  he  (hall  not  be  indidled^ 
if  after  ihdi&ment,  he  (ball  not  be  convidled ;  if  after  con« 
YifKoHy  he  ihall  not  receive  jndgment ;  if  after  judgment,  he 
t  39^  3  ihaH'nct  be  ordered  for  execution:  for  *^Jurio/us/o/o furore 
**  pumtur**  and  the  law  knows  not  but  he  might  have  o& 
fered  fome  reafon,  if  in  his  fenfcs^  to  have  ftayed  thefe  re- 
ipedive  proceedings.  It  is  therefore  an  invariable  rule, 
when  a6y  time  intervenes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prifoner  what  he  hath 
to  allege,  why  execution  (hould  not  be  awarded  againft  him; 
and,  if  he  appears  to  be  infane>  the  judge  in  his  difcretion 
nay  and  ought  to  reprieve  him.  Or,  the  party  may  plead  in 
bar  of  execution ;  which  plea  may  be  either  pregnancy^  the 
king^s  pardon,  an.  a£l  of  grace,  or  diverfity  of  perfon,  vtz. 
that  he  !s  not  the  fame  that  was  attainted,  and  the  like.  In 
this  laft  cafe  a  jury  (hall  be  impanelled  to  try  this  collateral 
iflue,  namely,  the  identity  of  his  perfon ;  and  not  whether 
guilty  or  innocent ;  for  that  has  been  decided  before.  And 
in  thefe  collateral  ifTues  the  trial  (hall  be  inflanter  ^^  and  no 
time  allowed  the  prifoner  to  make  his  defence  or  produce  his 
witnefles,  unlefs  he  will  make  oath  that  he  is  not  the  perfon 
attainted':  neither  (hall  any  peremptory  challenges  of  the 
jury  be  allowed  the  prifoneri ;  though  formerly  fuch  chal* 
lenges  were  held  to  be  allowable,  whenever  a  man's  life 
was  in  queftion*^. 

11.  If  neither  pregnancy,  infanity,  non-identity,  nor  other 
plea  will  avail  to  avoid  the  judgment,  ^nd  (lay  the  execu- 
tion confequent.  thereupon,  the  laft  and  fureft  rcfort  is  in 
the  kipg*s  moft  gracious  ^^»;  the  granting  of  which  is 
the  moft  amiable  prerogative  of  Ae  crown.  Law  (fays  an 
able  writer)  cannot  be  framed  on  principles  of  compaffion  to 

•  ^  I  Hal.  P.  C.  370.  '  1  I^^-  fii'    Toft.  4*-  46. 

«  Sec  pag.  24.  *  Stanndf.  P.C.  iSj.  Co:  Litt.  157. 

Ik  I  Sid.  72,    See  Appaidix,  %  3%    "  Hd.  S«n»  *59' 

guilt: 
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guilt :  y,ct  jttftice,  by  the  conftitution  of  England,  U  bottli4 

to.  be  adminiftcred  in  mercy :  this  is  promifed  by  the  king  ixr 

his  coronation  oatb»  mid i it  is  that.a£l  .of  his  govisrameiU. 

which  is  the  moft  perfonaU  and  mod  entirely  his  own  ^  The 

king  himfelf  condemns  po  man ;  thai  rugged  taflc  his  lea«^$. 

to  his.  courts  of  juftice  :  the  great  operation  of  his.fcep(re  ia 

mercy.    His  power  of  pardoning  was  faid  by  our  Saxon.an-  £  397.  ] 

ceftors"*  to  be  derived  a  Ugefuae  digniiatis  :  and  it  is  declared 

in  parliament,  by  ftatute  27  Hen*  VIII.  c.  24*  that  no 

other  perfon  hath  power  to  pardon  or  remit  any»trea(ba  oc 

felonies  whatfoever ;  but  th<it  the  king  hath  the  whoie^^  and, 

fole  power  thereof,  united  and  knit  to  the  imperial  crown^of 

this  realm  "• 

This  is  indeed  one  of  the  great  a^tvantages  of  mpnarchy 
in  general,  above  any  other  form  of  government  j  that  there^ 
is  a  magiftrate,  who  has  it  in  his  power  to  extend  mercy^ 
wherever  he  thinks  it  is  deferved  :  holding  a  court,  of  <e()ult]f 
in  his  own  breaft,  to  foften  the  rigour  of  the  general  law«  i% 
fuch  criminal  cafes  as  merit  an  exemption  from  puniihmenc. 
Pardons  (according  to  fome  theorifls^)  (hould  be  excluded 
in  a  perfe£l  legiflation,  where  punilhments  are  mild  but  cer« 
tain:  for  that  the  clemency  of  the  prince  feems  a  tacit  dif« 
approbation  of  the  laws*  But  the  exclufion  of  pardons  mud 
ileceiTaTily  introduce  a  very  dangerous  power  in  the  judge  pr 
jury,  that  of  confiruing  the  criminal  law  by  the  fpirit  inftead 
of  the  letter^;  or  elfe  it  muft  be  holden,  what  no  man  will 
ferioufly  avow,  that  the  fituatbn  and  circumftances  of  the 
offender  (though  they  alter  not  thecffence  of  the  crime)  ou^e 
to^make  no  diftin£tion  in  the  punifliment.  In  demucracie% 
however,  this  power  of  pardon  can  never  fubCft ;  for  there 
nothing  higher  is  acknowleged  than  the  magiftrate  who  ad-  * 
minifters  the  laws :  and  it  would  be  impolitic  for  the  power 
of  judging  and  of  pardoning  to  center  in  one  and  the  fame! 

*  Uwofforfdt  99«  during  the  time  of  ufurpation.    (Bwu 

.  ^  Lf^.  Edw.C9nf»€,  1%.  Ahz,  t.  charter  de  pardon^  %i:) 

■  And  thif  power  belong!  oijly  to  «  •  Beccar.  ch.  46- 

king  diJaQp^  lod  noC  to  a  king  di  jure  p  WJ,  ch.  4. 

perfon. 
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fcrton*  this  (as  the  prefidem  Monteiquteti  lAfents  y) 
would  oblige  him  very  often  to  contradid  himfilf^  fo  mdtd 
Ad  to  unmake  his  decifions  :  it  would  tend  to  confound  M 
ideas  of  right  among  the  mafs  of  the  people ;  as  thef'wouM 
find  it  difficult  to  tell,  whether  a  prifoner  were  difchdrgedbj^ 
his  innocence,  or  obtained  a  pardon  through  finwr. 
C  39^  3  Holland  therefore.  If  there  be  nb  ftadtholder,  there  k 

power  of  pardoning  lodged  in  any  other  member  of  the  ibte.' 
But  in  monarchies  the  king  z&s  in  a  fupcrior  fplienf ;  vid* 
though  he  regulates  the  whole  government  as  the  (hrft  morer^^ 
yet  he  does  not  appear  in  any  of  the  difagreei^Ie  or  invifimm 
parts  of  it.    Whenever  the  nation  fee  him  perfonaDy  j^« 
gaged,  it  is  only  in  works  of  legiflatiire,  magnificence,'  or 
companion*    To  him  therefore  the  people  look  up  as  the 
fountain  of  nothing  but  bounty  and  grace ;  and  thefe'  re- 
peated z€ts  of  goodnefs,  coming  immediately  from  his  owtf 
hand,  endear  the  fovereign  to  his  fubjeds,  and  contribmttf 
more  than  any  thing  to  root  in  their  hearts  that  Aial 
tffTeAion,  and  perfonal  loyalty,  which  are  the  fure  eftal^- 
ment  of  a  prince* 

Umder  this  head,  of  pardons,  let  us  briefly  itoxifidbry 
I.  The  o^jf^  of  pardon:  2.  The  maimer  of  .^nd^iin^ t 
3,  The  method  of  aUawing  a  pardon ;  4.  Th6  e-fUf-  of  fuch 
pardon,  when  allowed. 

I.  And,  firft,  the  king  may  pardon  all  oflSmces meielf 
^inft  the  crown,  or  the  public  ^  excepting,  u  That,  tpf 
prefenrc  the  liberty  of  die  fubjed^,  the  commkting  any  nmi 
to  prifon  out  of  the  realm,  is  by  the  iaiess  cerpm  mEt^ 
31  Car.  II.  c.  2«  made  ^  prasmmnirt^  unpardonaj^le  even  bp 
the  king..  Nor,  a*  can  the  king  pardon*  wb^e  private  jiuf* 
lice  is  principally  concerned  in  the  profecution  of  oflfendcm 
*f  non  p9itfi  rex  gratiam  facers  cum  injuria  et  iemm  aliernm^i^ 
'Therefore  in  appeals  of  all  kinds  (which  arc  the  fuit,  not  of 
the  king,  but  of  the  party  injured)  the  profecutof  ma| 

s  Spt  L.  b.  St  €•  5-  ^  'I  loft,  ^'fi• 
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kafc»  bat  the  king  cannot  pdidon  '•    Neither  ctshe  pardoa 
a  common,  nufance^  while  it  remains  unredreiTedf  or  fo  as  to  , 
yreTcnt  an  abatement  of  it ;  though  afterwards  he  majr^remit 
the  fine :  becaufe  though  the  profecution  is  veded  in  the 
king  to  av(Hd  multiplicity  of  fuits>  yet  (during  it's  continue 
ance)  this  offence  favours  more  of  the  nature  of  a  privaii 
injury  to  each  individual  in  the  neighbourhood,  than  of  a  [  399  J 
public  wrong  ^    Neitherj  laftly,  can  the  king  pardon  an  of-     . 
fence  againft  a  popular  or  penal  ftatute^  after  information 
bEottgbt:  for  thereby  the  informer  hath  acquired  a  private- 
property  in  his  part  of  the  penalty  \ 

There  is  alfo  a  reftri^ion  of  a  peculiar  nature,  that  af- 
ipdt  the  prerogative  of  pardoning,  in  cafe  of  parliamentary. 
iiopeachments  \  viz^  that  the  king's  pardon  cannot  he  pleaded 
to  any  fuch  impeachment,  fo  as  to  impede  the  inquiry,  and 
ilop  the  profecution  of  great  and  notorious  offenders.  There- 
fore when,  in  the  reign  of  Charles  the  fecond,  the  earl  of 
Dauby  was  impeached  by  the  houfe  of  commons  of  high 
treafon,  and  other  mifdemefnors,  and  pleaded  the  king's  par- 
don in  bar  of  the  fame,  the  commons  alleged",  **  tlmt  there 
«  waa  DO  precedent,  that  ever  any  pardon  was  granted  to  Ttif 
**  perfon  impeached  by  the  commons  of  high  treafon,  or  other 
**  high  crimes,  depending  the  impeacbmenl ;"  and  thereupon 
refoived  ^,  *'  that  the  pardon  fo  pleaded  was  illegal  and  void, 
<'  and  ought  not  to  be  allowed  in  bar  of  the  impeachment  of 
^  the  conunotts  of  England :"  for  which  refolution  tliey  af- 
Cgned'  this  reaiba  to  the  houfe  of  lords,  <<  that  the  fetting 
^  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the 
<<  whole  ufc  and  tScBt  of  impeachments :  for  fhould  this 
^  point  be  admitted,  or  ftand  doubled,  it  would  totally  dif** 
^  courage  the  evhibiting  any  for  the  futiA'e  1  whereby  the 
<*  chief  inftimtion  for  the  prefervation  of  the  government 
^  would  be  deftroyed.**    Soon  after  the  revolution,  the 

% 

•  3  Inft.  ft37«  "  Cook  Jonm.  %%  Apr.  1679, 

<  %  Hawk.  P.  C.  391.  V  UU,  5  Miy  1679. 

"  3  loft.  33S.  «  HU.  2$  May  2679. 
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eommons  reAewed  the  fame  daim,  and  voted  ^,  ^  that  m 
*<  pardon  is  not  pUadabU  In  bar  of  an  impeachment/'  And^ 
at  length,  it  was  enafted  by  the  a£t  of  fettlementi  12  8t  13 
W.  III.  c.  2. '  *<  that  no  pardon  under  the  great  feal  of  Eng«> 
<<  land  {hall  be  pleadable  to  an  impeachment  by  the  eommoos- 
^<  in  parliament."  Bat,  after  the  impeachment  has  been 
(blemnly  heard  and  determined,  it  is  not  underftood  that  tlie 
[  400  3  king's  royal  grace  is  farther  reftrained  or  abridged :  for,  after 

the  impeachment  and  attainder  of  the  fix  rebel  lords  in  1 7  x  5,  j 

diree  of  them  were  from  time  to  time  repriered  by  the  crown^  1 

and  at  length  received  the  benefit  of  the  king's  moft  gracious 
pardon  (2). 

y  Com.  Joam.   6  June  r68^. 

(2)  The  following  remarkable  record,  in  winch  it  is  both  ac- 
knowledged by  the  commons  and  affcrtcd  by  the  king,  proves 
that  the  king's  prerogative  to  pardon  delinquents  convidcd  in 
impeachments,  is  as  ancient  as  the  conftitutton  itfelf. 

Item  pne  la  commune  a  noflre  St  feigneur  k  rot  que  md  pardon 
j<M  grante  a  nuBy  perfone^  petit  ne  gratuUy  ffdnt  efle  de  fin  emmfen 
et  feremente%y  et  fint  empejehe%  en  ujt  pr^int  parkment  Jeviem  de 
membref  fyn  ne  de  raunceon^  de  forfaiture  dee  teretSf  tenemenx^  bieni, 
on  ehatettx,  le/qneux  fint  on  firront  irovez  en  aneun  defant  enamtre 
kur  Bgeanie^  et  la  tenure  de  leur  dit  firement  f  mate  g*ile  ne  firront 
jammes  con/eillere  ne  officers  du  rot,  nude  en  tout  ou/lez  de  la  courfe 
k  rot  et  de  confi'd  as  touz  jours,  Et  fir  ceo  fi'U  en  prefini parlement 
fait  ejlatut  s^'d  plejl  au  roi,  et  de  tgux  autres  en  temps  a  venir  en  car 
fimblabks,  pur  profit  du  rot  et  de  roialme. 

Refponfio. — Le  rot  ent  fra  fa  volenttt  come  mieb%  hd  fimhlera* 
Rot.  Pari.  50  Ed.  III.  n.  x88. 

'  After  the  lords  have  delivered  their  fentence  of  guiky,.  the  com- 
mons have  the  power  of  pardoning  the  impeached  convi^,  by  rc- 
fuiing  to  demand  judgment  againll  him,  for  no  judgment  can  be 
pronounced  by  the  lords  till  it  is  denuinded  by  the  commons* 
Xiord  Macclesfield  was  found  guilty  wkhout  a  difiRrnting^  voice  19 
the  houfe  of  lords ;  but  when  the  quefUon  was  afterwards  propofed 
'  in  the  houfe  of  commons,  that  this  boufi  mil  demand  jm^poaai 
of  the^  lords  againfi  Thomas  earl  of  Macckefuldf  it  occafiotfed  a 
.    warm  debate,  but  (the  previous  que&Ion  being  firft  tnoved)  it  waa 

carried 
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2»  Aft  to  the  manner  of  pardoning.  1;  Fir(l|  it  indft  be 
luukr  the  pnai  feal.  A  warrant  under  the  privy  feal,  or  fign 
manual,  though  it  may  be  a  fufficien|  auxhority  to  admit  the 
paity  to  bail,  in  order  to  plead  the  king^^i  pardon,  when  ob« 
tained  in  proper  form,  yet  is  not  of  itfelf  a  complete  iri^iKi- 
icable  pardon*.  2.  Next^  it  i$  a  general  rulei  tfaat^  wherever  it 
may  reafonably  be  prefumed  the  king  is  deceivedi  the  par- 
don is  void*..  Therefore  any  fuppreffion  of  truths  or  fug-^ 
geftioB  of  falfehood,  in  a  charter  pf  pardon,  will  vitiate  the 
whole ;  for  the  king  was  mifinformed  ^.  3.  General  words 
have.alfo  a. very  imperfe£l  effei^  in  pardons.  A  pardon  of 
all  felonies  will  not  pardon  a  convidlion  or  attainder  of  fe- 
lony; (for  it  is  prefumed  the  king  knew  not  of  thofe  proceed- 
ings ;}  but  the  conviftion  or  attainder  muft  be  particularly 
mentioned  ^\  and  a  pardon  of  felonies  will  not  include  pi- 
racy <* ;  for  that  is  no  felony  punifhable  at  the  common  law. 
4.  It  is  alfo  enabled  by  ftatute  13  Ric.  II.  ft.  2.  c.  i.  that  no 
pardon  for  treafon,  ihurder,  or  rape  (hall  he  allowed,  unlcfs 
the  offence  be  particularly  fpecified  therein;  and  particularly 
ia  murder  it  (hall  be  exprefled,  whether  it  Was  committed 
by  lying  in  wait,  aflault,  or  malice  prepenfe.  Upon  which 
fir  Edward  Coke  obferves  ^,  that  it  was  not  the  intention  of 
the  parliament  that  the  king  fiiould  ever  pardon  murder  un- 
der thefe  aggravations;  and  tWefore  they  prudently  laid  the 
pardon  under  thefe  reftri^iions,  becaufe  they  did  not  conceive 
it  poflible  that  the  king  would  ever  excufe  an  offence  by 
name,   which  was  attended  with  fuch  high  aggravations. 

2  5  St.  Tr.  iS6.  173.  *  %  Hawk.  P»C.  383. 

»  %  Hawk.  P.  C.  383.  "         *  I  Hawk.  P.  C.  99. 

*»  3  Inft.  238.  •  3  Ajft.  236. 


carried  in  tlic  affirmative  by  a  majority  of  136  voices  agaihft  65. 
ComvBL.  Journ.  27  May  J725.  6  H.  St.  Tr.  762.  In  the  impeach, 
ment  of  Warien  Haflmgs,  efq.  it  ivas  decided^  after  jnuch  ferious 
and  learned  inriftigation  and  difcuffion,  by  a  Fery  great  majority 
in.  each  houfc  of  parliament,  that  an  impeachment  was  not  abated 
by  a  dKTolutioo  of  the  parliament,  though  almofl  all  the  legal 
^haj^&ei's  of  each  ^boufc  voted  in  the  minorities. 

Hba  '  ^    '       And 
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And  it  It  remarkable  enoughi  diat  there  it  no  precedeot  ^f 
a  pardon  in  the  regifter  for  any  other  homicide,  ^an  ihaM  » 
[  401  3  which  happcnsy^  defendenio  ox  per  infartuniitm :  to  whkii  two  ^ 
fpeciet  the  king's  pardon  was  exprefslf  confined  by  the 
ftatutes  2  Edw.  III.  c;  2.  and  14  £dw.  III.  c.  15.  which 
declare  that  no  pardon  of  homicide  {ball  be  granted,  bat 
only  where  the  king  may  do  it  ly  the  oati  of  bis  crown  g  th^t 
is  to  fay,  where  a  man  ilayeth  another  in  his  own  defence^  ^ 
or  by  misfortune.     But  the  ftatute  of  Richard  the  fepomi, 
before-mentioned,  enlarges  by  implication  the  royal  power ; 
provided  the  king  is  not  deceived  in  the  intended  obje£^  of 
his  mercy.     And  therefore  pardons  of  murder  were  always  . 
granted  with  a  mn  objlante  of  the  ftatute  of  king  Richarj,, 
till  the  time  of  the  revolution :  when  the  do^irine  of  non  ob^ 
Jianies  ceaGng,  it  was  doubted  whether  murder  could  be 
pardoned  generally:  but  it  was  determined  by  the  eou^  of. 
king's  bench^  that  the  king.may  pardon  on  an  indictment 
of.murder^  as  well  as  a  fubjed  may  difcharge  an  appeaU. 
Under  thefe  and  a  few  other  reftri£lions,  it  is  a  general  nde«  . 
that  a. pardon  flialfbe  taken  moft  beneficially^  the,Gibje£t^ 
aiid  nxoil  ftrongly  againft  the  king. 

A  PAHDON  may  alfdbe  conditional:  that  is,  the  king  may 
cjctend  his  mercy  upon  what  terms  he  plcafes  j  and.  may  an- . 
nex  to  his  bqunty  a  condition  either  precedent  or  fubfequenC;^ 
on  the  performance  whereof  the  validity  of  the  pardon  will 
depend:  jind  this  by  the  common  law^.     Which  prerogative 
IS.  ^aily  exerted  in  the  p^Trdon  of  felons,  on  condition  of  being 
confined  to  hard  labour  for  a  dated  time,  or  of  tranfportatioo. 
to  fame  foreign  country  for  life,  or  for  a  term  of  year^;  fucU, 
tranTporcation  or  bani&mcnt^  being  allowable  and  warrant*^ 
ed  by  the  habeas  coxpus  aft,  31  Car.  11.  c.  ?•  §  14.  and  bc^h. 
the  imprifonment  and  tranfportation  rendered  more  eafy  and 

^  Salk.  499.  to  have  been  firA  inftiAM  U  t  ^unifli* 

«  2  Hawk.  P.  C.  ^94.  nwnt,  by  ftatute  39  EIis.  c  \. 

*  Twn(portatioii  islVJ  (Bar.  35«0       "'"  -  -      -  -     - 

eSefliial 
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cA^ualby  Hatutes'S'^Ceo.  Itl.  c.  1;.  and  19  Geo.  li!.^  ^ 
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3.  With  regard  to  the  ftiann/^f  6t allgiuwg  pardons;  wc 
may  obferve,  that  a  pardon  h^  a£t  of  parliament  is  more  be- 
neficial than  by  the  king's  charter  j  for  a  tnan  is. not  bpuhd  [402  ] 
to  plead  it,  but  the  court  mud  ex  officio  take  notice  of  it^j  * 
neither  can  he  lofe  the  benefit  of  it  by  his  own  laches  or  iieg- 
ligence,  as  he  may  of  the  king^s  charter  of  pardon  ^    The 

king's  charter  of  pardon  mud  be  fpecjally  pleaded,  and  that 
at  a  proper  time  :  for  if  a  man  is  indified,  and  has  a  pardon 
in  his  pockety  and  afterwards  puts  himfelf  upon  his  trial  by ' 
pleading  the  general  iiTue,  he  has  waived  the  benefit  of  fuch 
pardon  '•  But,  if  a  man  avails  himfelf  thereof  as  foon  as  by 
courfe  of  law  he  may,  a  pardon  may  either  be  pleaded  upon 
afraignment,  or  in  arreft  of  judgment,  or  in  the  prefent  ftage 
of  proceedings,  in  bar  of  execution.  Antient]y,*by  ftatlate 
10  Edw.  III.  c.  2.  no  pardon  of  felony  could  be  allowed^ 
vnlefs  the  party  found  fureties  for  the  good  behaviour  before' 
the  (heriflF  and  coroners  of  the  county  "*•  Bat  that  (btute  W 
repealed  by  the  ftatute  $  k6  W.  &  M.  c.  13.  which,  inftead 
thereof)  gives  the  judges  of  the  court  a  difcretionary  power 
to  bind  the  criminal,  pleading  fuch  pardon,  to  his  good 
behaviour,  with  two  fureties,  for  any  term  not  excecditig 
fcvcn  years. 

4.  Lastly,  the  effieB  of  fuch  pardon  by  the'  king,  is  to 
make  the  offender  a  new  man ;  to  acquit  him  of  air  corporal 
penalties  and  forfeitures  annexed  to  that  offence  for  which 
he  obtains  his  pardon;  and  not  fo  much  to  redore  his  former^ 
a^io  give  hhn  a  new,  credit  ;ind  capacity.    But  nothing  can 

> 

1  FoA.  43*  *  Uid,  396. 

^         \%  Hftwk*  P*^«  397*  »  Salk.  499. 


( j)  And  ftiU  farther  by  14GC0.  III.  c.  56.  Mid  31  Geo.  III. 
c.  46. 
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reftore  or  puriff  the  blood  when  once  corrupteJi  if  the  pardoc^ 
be  not  allowed  till  after  attainder,  but  the  high  and  tranr- 
fcendent  power  of  parliament.  Yet  if  a  perfon  attainted  re-> 
ceiyes  the  king's  pardon^  and  afterwards  hath  a  fon,  that  fon 
may  be  heir  to  his  fadier,  becaufethe  father  being  made  ^ 
new  man,  might  tranfmit  new  inheri cable  blood  ^  though » 
had  he  been  born  before  ^e  pardon,  he  could  never  have 
inherited  at  all ""  (4). 

■  Sec  Vol.  11.  pag.  254. 


(^]  A  fon  bom  after  the  attainder  may  inhent  if  he  has  no 
dder  brother  lirag  bom  before  the  attainder,  otherwife  the  laisd 
J9J&  efeheat/ro  ikfeffu  biuredis^    i  /f.  P.  C.  358. 


«> .  »> 


[I  Ch.Jt4  W  R  O  If  O  ^  4OJ 


CHAPTCR.    THE    T  HIA  TY-S£  CO  N  0» 


OF    EXECUTION. 


THERE  now  remains  nothing  to  fpeak  of,  but  extcu^ 
tioft;  the  completion  of  human  puni(hment.  And 
this,  in  all  <;afe8|  as  well  capital  as  otherwife,  mud  be  per- 
formed by  the  legal  officer^  the  (heriff  of  his  deputy ;  whofe 
warrant  for  fo  doing  was  antiently  by  precept  under  the  hand 
and  feal  of  the  judge,  as  it  is  ftiil  pradtifed  in  the  court  of  the 
lord  high  Ileward,  upon  the  execution  of  a  peer  * :  though,  in 
the  court  of  the  peers  in  parliament,  it  is  done  by  writ  front 
the  king^.  Afterwards  it  was  eftabli{hed%  that,  in  cafe  of  . 
life,  the  judge  may  command  execution  to  be  done  without 
any  writ.  And  now  the  ufage  is,  for  the  judge  to  fign  the 
calendar,  or  lift' of  all  the  prifoners'  names,  with  their  fepa«* 
rate  judgments  in  the  margin,  which  is  left  with  the  (heriffl 
As,  for  a  capital  felony,  it  is  written  oppofite  to  the  prifon- 
er's  name  **  let  him  be  hanged  by  the  neck;"  formerly,  in 
the  days  of  Latin  and  abbreviation'',  **/u/,  per  coU*  for 
^  fu/^ndatur  fir  coUumP  And  this  is  the  only  warrant  that 
the  iheriflF  has  for  fo  material  an  a£l  as  taking  away  the  li£t 
of  another*.  It  may  certainly  afford  matter  of  fpeculation^ 
that  in  civil  caufes  there  Ihould  be  fuch  a  variety  of  writs  of 
execution  to  recover  a  trifling  debt,  iiTued  in  the  king's  name, 
and  under  the  feal  of  the  court,  without  which  the  iheriff 
cannot  legally  ftir  one  ftep  %  and  yet  that  th^  execution  of  a  f  4^4  ] 

^  2  Hal.  P.  C.  409.  '  Scauodf.  P.  C.  \%u 

**  See  Append.  (5.  *  5  Mdd.  ii« 

f  Fiflcb.  L«  47<. 
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ttaui>  the  m«ft  important  aod  terrible  talk  of  mf^  fluaoU 
dq^cod  upon  a  marginal  note  {i}..   . 

Thx  (herifi^  upon  receipt  of  bia  warranty  is  to  A>  ezcoi* 
tion  within  a  canvenieat  tune;  .which  in  the  countty  is  aUb 
k£t  at  large.  In  London  indeed  a.oipre  folemn  and  beeom*- 
ing  ciz€tuth  is  uXied»  both  as  to  the  warrant  of  execatioo^ 
and  the  time  of  ezecatbg  thereof:  for  thiis  recorder^  after  re» 
porting  to  the  king  in  per  (on  the  cafe  of  the.feTeral  priiba* 
ersy  and  receiving  his  rojal  pleafurc»  that  the  law  oajftft  take 
it's  courfe,  iiTues  his  warrant. to  the  iheriffii^  dire£ling  theaa 
to  do  execution  on  the  day  and  at^the  place  afl^ned  ^  An^ 
in  the  court  of  king's  bench,  if  the  prifoner  be  tried  at  the 
bar,  or  brought  there  by  habeas  corpus^  a  rule  is  made  for  his 
execution;  either  fpecifying  the  time  and  placE%  pr  lear- 
ing  it  to  the  difcretion  of  the  fheiiff^    And,  throughom 

'  See  Append.  §  4.  *  See  Append.  §  3. 

•  S«.  TiUU.  VL  3 J2.  Fea.  4J. 


'ill      —<— w«— ^^1^ 


.  (i)  Though  It  be  true  that  a  marginal  note  of  a  CBleiidar,ii|^ 
bf  the  judge,  is  the  onlj  wamot  that  the  flieaff  has  &r  the  exeeutioii 
of  a  CQDvidi,  yet  it  ia  made  with  niore  caution  and  folemoi^y  U^m 
is  reprefcotcd  by  the  learned  commentator.  At  the  end  of  the 
^zes  the  clerk  of  aflize  makes  out  in  writing  four  lifts  of  all  the 
prifoncrs,  with  feparate  columns,  containing  their  crimes,  verdids, 
and  fentences,  leaving  ^  blank  column,  in' which,  if  the  judge  has 
reafon  to  vary  the  courfe  of  the  law,  he  wtites  oppofite  the  namea 
of  the  capita!  convi6b{,  to  be  reprieved^  Yefiltedj  fran/ported^  &c, 
Thcfe  f6ur  calendars,  bemg  firft  carefolly  compared  together  Ijy 
the  judge  and  the  clerk  of  affigsey  a6r  Signed  by  them,  aad  bne^ 
g2v(n  to  the  fheriff,  one  to  the  gaoler,  and  the  judge  and  the  deric 
^-affize  each  keep  another.  If  the  fiicriff  receives  aftervatds-flo 
fpccxal  order  from  the  judge,  he  txecvtes  the  judgmeat  of  thclav 
Ifi  the  ufual  manner,  agreeably  to  the  diredipns  gf  his  caleiis^r; 
In  every  county  this  impoitant  fubjeA  is  fettled  with  great  dcli- 
♦  beration  by  the  judge  and  the  clerk  of  alfize,  before  Che  Jj^dge 
leaves  the  affize-towri  ;  but  probably  in  dfffcrent  counties',  witb 
feme  flight  variation,  as  in  Lancashire,  no  calendar  is  left  with  the 

gaokri  but  one  is  fent  to  the  fccrctary  oftUte*     ^  »    ..;.-.  ••» 

thf 


th^  luhg4mn,  by  ftatoM  a;  Geo.  IL  c.  ^y.'it  Is  tilaft^ 
that,  in  cafe  of  murder,  the  judge  ifaaltmiiU  fontem^  ^efif 
execution  to  be  performed  on  the  next  day  but  one  after  fen- 
teti^e  pafied  K  But,  oiherwife,  the  time  and  place  of  execu- 
tion are  by  law  no  part  of  the  judghiemK  It  hzs  been  vr^V 
obfeivtd^  thai  It  is  of  gveat  importance,  (hat  the  puziHfathenr 
flionld  fsllow  the  ctime  ^s  early  as  poffible^  that  the  pni*^ 
fpeft  of  gratification  or  advantage,  which  tempts  a  man  ttf 
commit  the  crime,  (hould  inftantly  awake  the  attendant  idea 
i>f  punifiimedt.  Delay  of  execution  ferves  only  to  feparate 
liiefe  ideas :  and  then  the  execution  itfelf  affeAs  the  minds  of 
the  fpe£lators  rather  as  a  terrible  fight,  than  as  the  neceflar|' 
cbtifequehce  of  tranfgreffion. 


^ 


~  The  (heriff  cannot  aher  the  manner  of  the  execution  by 
lubftttuting  one  death  for  another,  without  being  guilty  olf 
felony  himfelf,  as  has  been  formerly  faid  *"•  It  is  beki  alfo 
by  Or  Edward  Coke  »  and  fir  Matthew  Hale%  thit  evito  the  [  405  ] 
king  caiMK>t  change  the  puniihment  of  the  lawj  by  altering 
the  hanging  or  burning  into  beheading;  though,  when  be- 
heading ia  part  of  the  fentence,  the  king  may  remit  the  icib 
And,  notwithftanding  fome  examples  to  the  contrary,  fe 
Edward  Coke  ftoutly  maintains,  that  ^^  judicandum  eft  lep^ 
**  bus^  fjon  exemplis**  ^  But  others  have  thought^,  and  mott 
juftly,  that  this  prerogative,  being  founded  in  mercy  and 
immemorially  exercifcd  by  the  crown,  is  part  of  the  common 
law.  For  hitherto^  in  every  inftance,  all  thefe  exchajagea 
have  been  for  more  merciful  kinds  of  death ;  and  how  far 
this  may  alfo  fall  within  the  king^s  power  of  granting  conda* 
liooal  pardons,  {viz.  by  remitting  a  fevere  kind  of  des^h^  oft 
•andtdon  that  the  criminal  fubmits  to  a  milder,)  is  a  matter 
dvit  may  bear  confideration*     It  is  obfervable,  diat  whe^ 

lord  Stafford  was  executed  for  the  popifli  plot  in  the  reign  df 

•  ^  .  ....  -  .         .T 

*  See  pag>  loa.  •  3  liift.  5«. 

k    So  held  by  the  twelve  ju^get,         •  a  Hal.  P.  C.  4?^. 
TMich.  10  Geo.  III.  »  Foft,  ^jo.      F.  N.  B.  444.  \ 

*  Becear.  th.  19.  19  K^ta.  fttd,  184, 
^  Sccpag.  179. 
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king  CShatlet  the  fecond,  tlic  tbeo  (henfis  of  Lqstiaat  baving 
Kceived  die  king's  writ  Sot  beheading  him,  petiuosed  %hm 
hQnfe  of  loids,  for  a  comgiand  or  order  from  their  loidflttp% 
how  t&e  £ud  jodgment  (bould  be  executed :  for,  he  being 
l^fofecittod  by  impeachment^   they   entertained   a   ootioa 
(whkh  is  faid  to  have  been  countenanced  by  lord  Roflel) 
that  the  king  could  not  pardon  any  part  of  the  fenieoGe^ 
The*  lords  refolved',  that  the  fcniples  of  the  ihehfii*  were  *un* 
neccflaryi  and  declared,  that  the  king's  writ  ought  to  b# 
obeyed.    Difappointed  o&  raifing  a  flame  in  that  a0eBibIj» 
ihey  immediately  fignified*  to  the  houfe  of  commons  by  one 
nf  the  membersi  that  they  were  not  (atisfied  as  to  the  poirer 
of  the  faid  writ.    That  houfe  took  two  days  to  confider  of  it; 
9nd  then  fullenly  ^  refolved^  that  the  houfe  was  content  that 
|be  (heriff  do  execute  lord  Stafford  by  fcTering  bis  head  from 
bis  body.     It  is  further  related,  that  when  afterwards  the 
fame  lord  Ruflel  was  condemned  for  high  treafon  upon  in-« 
didmenty  the  king  while  he  remitted  the  ignominious  part  of 
[  406  ]  the  fentence,  obfervcd,  <<  that  his  lordfliip  would  now  find 
<<  he  was  poffefTed  of  that  prerogative,  which  in  the  cafe  of 
5*  lord  Stafibrd  he  had  denied  him"/'     One  can  hardly  de^ 
termine  (at  this  diftance  from  thofe  turbulent  times)  which 
moft  to  difapprove  of,  tl\e  indecent  and  fanguinary  zeal  of 
the  fubjefl,  or  the  cool  and  cruel  farcafm  of  the  fovereign. 

To  conclude :  it  is  clear,  that  if,  upon  judgment  to  b^ 
.  hanged  by  the  neck  till  he  is  dead,  the  criminal  be  not 
thoroughly  killed,  biit  revives,  the  (herifT  mud  hang  him 
again  ^.  For  the  former  hanging  was  no  execution  of  the 
fentence ;  and,  if  a  falfe  tendemefs  were  to  be  indulged  in 
iuch  cafeS)  a  multitude  of  coUuGons  might  enfue.  Nay,  even 
while  abjurations  were  in  force ^,  fuch  a  criminal,  fo  reviving^ 
was  not  allowed  to  take  fan£luary  and  abjure  the  realm ;  but 
hb  fleeing  to  fan£luary  was  held  an  efcape  in  the  officer^; 


4  2  Hum.  Hid.  of  G.  B.  32S. 
'  Lords  Journ.  21  Dec.  iSSo* 
*  Cooif  Journ.  21  Dec.  i68o. 
t  IkiJ.  23  Dec.  i6So. 
!*  %  HufflC.  360. 


V  2  Hal.  P.  C.  412.  2  Hiwk.  P.C. 
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*  See  pag.  326. 

^  Fitzh.  ^r.  /.  tor^Kt,  335.  Fiacli. 
L.  467. 

#        And 
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jAhd  having  thus  arrived  at  the  lafi  ftage  of  criminal  pro^ 
ceedings,  or  exccutioiii  the  end  and  completion  of  humaq 
fiunt/kment,  which  was  the  fixth  and  Uft  h^ad  to  be  conGder*- 
ed  under  the  divtfion  o(  public  wrongs^  the  fourth  and  }aft  ob« 
]e{k  of  the  laws  of  England  ^  it  may  now  feem  high  tim^  to 
put  a  period  to  thefe  commentarieQ,  which  the  author  i^ 
very  fenfible,  have  already  fwelled  to  too  great  a  length.  But 
he  cannot  difmifs  the  ftudent,  for  whofe  ufe  alone  thefe  rudi^ 
ments  were  originally  compiled,  without  endeavouring  to  re? 
call  to  his  memdry  fome  principal  outlines  of  the  legal  co4)fti<« 
tutioo  of  thiji  country  t  by  i|  fliort  hiftori^al  review  of  th< 
moft  confiderable  revolutions^  that  have  happened  in  the  law^ 
of  England)  froxh  the  earlicit  to  the  prefent  times.  And  this 
talk  he  will  attempt  to  difcharge,  however  imperfedkly,  ia 
|he  neit  or  concIi|ding  chapter. 
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CHAPTER     THE     T  H  t  RTY-TMr  R  0.     ' 


or  THE  RISE,  PROGRESS,   an©   <SitA- 

DUAL    IMPROVEMENTS,    of    THt 
LAWS   Q?    ENGLAND.     , 


J  -  /• 


:i:* 


»k 


BEFORE  we  enter  on  the  fubjea  of  thi^«^diH^tcri;  in.  • 
which  I  propefe,  hj  wzj  of  fuppkroent  to  thf^  ^p^toli^- 
to  attempt  an  hiftorical  review  of  thi^.  mqft  ropiffkAble.^ 
changes  and  alteratiQ(is«  that  have  happened  in  the  la^ir^f- 
England^  I  rtiuH  firft  of  all  remind  the  ftuden^  that  the  iife,4fi4 
progreis  of  many  principal  points  and  doiftrinef  ^ine  beeo  fjk: 
ready  pointed  out  in  the  courfe  of  tfaefe  ca^mei^larieSi  unitJt: 
their  reipe£^ive  divifions :  thefe  having  therefore.bciie^  IMti^j 
Cttlarly  difcuflcd  already^  it  cannot  beexp^ed.^ha^tl  t^uH:. 
re-examine  them  with  any.  degree  of  oMnuteBeft;   whiek 
would  l^  a  moft  tedious  undertaking.    Wki^  I  t^exe&nt^  u.- 
prefcnt  propofe,  is  only  to  mack  out  £ome  tomdinea  of  aa: 
Englifli  juridical  hiftory,  by  taking  a  cht w^logicar  fkw  m£ 
the  iiate  of  ourlawa,  and  their  fncccSiveaHttattona  itidaffep^. 
cnt  periods  of  time. 


1 1  •  <•  •, 


Tbs  fereral  periods,  under  which  I  QM  cofi&den^iffie 
ftate  of  our  legal  polityi  are  the  following  fix:  t.  From  the 
.  carlieft  times  to  the  Norman  conqueft :  a.  From  the.Normaa 
conquelLto  the  reign  <tf  king  Edward  the  firft:  3.  From 
thence  to  the  reformation :  4.  From  the  reformation  to  the 
reftoration  of  king  Charles  the  fecond:  5.  From  thence  to 
£  408  }  the  revolution  in  1688 :  6.  From  the  revolution  to  the  prs- 
fcnl  time. 

I.  AHSh 


Ch.  33.     '  W  R  O  N  C  8,  408    . 

I.  Akd^  firft,  with  regard  to  the  ahtient  Britons,  the  at' 
4riginej  of  our  ifland,  we  have  fo  little  handed  down  to  us 
concerning  them  with  any  tolerable  certainty,  that  our  ia« 
quiries  here  muft  needs  be  very  fruitlefs  and  defective.  How- 
ever, from  Csfar's  account  of  the  tenets  and  difcipline  of  the 
antient  Druids  in  -Gaul^  in  whom  centered  all  the  learning 
Qt  thefe  weftern  parts,  and  who  were,  as  he  tells  us,  fent 
over  to  Britain,  (that  is,  to  the  ifland  of  Mona  or  Anglefey,) 
Co  b^.iaftrii^led;  we  may  collefl  a  few  points,  which  beat 4 
great  affinity  and  rcfemhlaQce  to  fome  of  the  modem,  doc* 
trines  of  our  £ngli(h  law.  Particularly,  the  very  notion  it« 
felf  of  an  oral  tinwritten  law,  delivered  down  from  age  to 
age,  by  cuftom  and  tradition  merely,  feems  derived  from 
the  pra£kice  of  the  Druids,  who  never  committed  any  of 
their  inftrudlions  to  writing:  poffibly  for  want  of  letters; 
finceltiarf^mftfkable  that  in  all  the  antiquities,  unqueftion* 
aUy  Bvidlh,  Ivhich  the  induftry  of  the  moderns  has  difco* 
vered;  there  is  hot  in  any  of  them  the  leafl:  ttace  of  any  cha- 
riddf  or  iettdr  to  he  found.  The  partible  quality  alfo  of. 
lands,  by  th^  cuftom  of  gavelkind,  which  dill  obtains  in 
many  parts  of  England,  and  did  univerfally  over  Wales  tiir 
the  reign  of  Henry  VIII,  is  undoubtedly  of  Britifli  original,  • 
So'lHtewife  is  the  antient  divifion  of  the  goods  of  aninteftate 
between  his  widow  and  children,  or  next  of  kin ;  which 
has  fitice  beeii  revived  by  die  ftatute  of  diftributions.  And 
we  may  alio  remember  an  inftance  of  a  flighter  nature  men* 
tioned  in  the  prefent  volume,  where  the  fame  cuftom  has  ' 
continiiod  from  Carfares  time  to  the  prefent ;  that  of  butn- 
ing  a  wdvnan  guilty  of  the  crime  of  petit  treafbn  by  killing 
her  hufband(i).  >  '  ^ 

Thb  great  variety  of  nations,  that  fucceflively  broke  m  ^ 
upon  and  deftroyed  tK>th  the  Britifh  inhahitahts  and  conftitu- 
tion^  the  Romans,  the  Pi£h,  and,  after  them,  the  various  t  4^9  3 


■1'  "  '  " 


( I )  But  this  is  now  ^tered  by  flatute  30  Geo.  HI.  c.  48.  Sec 

2  ^a»> 
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clatis  of  SaYonft  atkl  IHne$»  omft  neoeflarily  faatre  canied  gteaf 
confofion  and  uncertamty  in  the  laws  audi  antiquities  of  tb6 
kingdom;  a8  they  were  Tery  foon  incorporated  and  Uea^ed 
together,  and  therefore,  we  may  fuppofe,  mutnaHy  conunu- 
nici^ted  to  each  other  dteir  refpe£live  nfages*,  in  regard  to  I 

die  rights  of  property,  and  the  punifliment  of  crimes.  So  that  I 

it  is  morally  impoffible  to  trace  out,  with  any  degree  of  ac-  |i 

curacy,  when  the  feveral  mutations  of  the  common  law  'wcrc 
made,  or  what  was  the  refpefttve  original  of  thofe  fereral 
cnftoms  we  at  prefent  ufe,  by  any  chemical  nrfolution  o£ 
them  to  their  firft  and  component  principles.  We  can  fei« 
dom  pronounce,  that  this  cuftom  was  derived  from  the  Bri- 
tons ;  that  was  left  behind  by  the  Romans ;  this  was  a  nc-> 
cefTary  precaution  againft  the  Pi£ts ;  that  was  introduced  by 
the  Saxons,  difcontinued  by  the  Danes,  but  afterwards  re* 
ftored  by  the  Normans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curio^ 
fity,  and  fome  ufe :  but  this  can  very  rarely  be  the  cafe;  not 
only  from  the  reafon  above-mentioned,  but  alfo  from  many 
others.  Firft,  from  the  nature  of  traditional  laws  in  gene- 
ral ;  which,  being  accommodated  to  the  exigencies  of  the 
times,  fuffer  by  degrees  infenfible  variations  in  pra£lice^  :  fo 
*  that,  though  upon  comparifon  we  plainly  difcern  the  altera* 
tion  of  the  law  from  what  it  was  five  hundred  years  ago,  yet 
it  is  impoffible  to  define  the  precife  period  in  which  that  al- 
teration accrued,  any  more  than  we  can  difcern  the  changes 
•f  the  bed  of  a  river,  which  varies  it^s  (hores  by  continual 
decreafes  and  alluvions.  Secondly,  this  becomes  impradi* 
'  cable  from  the  antiquity  of  the  kingdom  and  it^s  government: 
which  alone,  though  it  had  been  dillurbed  by  no  foreign 
invafions,  would  make  it  impoffible  to  fearch  out  the  ori- 
ginal of  it's  laws  \  unlefs  we  had  as  authentic  monuments 
thereof,  as  the  Jews  had  by  the  hand  of  Mofes^.  Thirdly, 
[  410  ]  this  uncertainty  of  the  true  origin  of  particular  cuftomsmuft 

•  Hal.  Hift.  C.  L.  6fl.  ^  Jtid.  57.  «  Ui4.  ^9. 
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«lfo  in  part  have  arlfcn  from  the  means,  thereby  chriftiaQtty 
was  propagated  among  our  Saxon  ancefto;rs  in  this  ifland  ;  bj 
learned  foreigners  brought  over  from  Rome  and  other  coun- 
tries; who  undoubtedly  carried  with  them  many  of  their  own 
national  cuftoms ;  and  probably  prevailed  upon  the  (late  to 
Abrogate  fuch  ufages  as  were  incotiGftent  with  our  holy  reli- 
gion, and  to  introduce  many  others  that  were  more  conform- 
able thereto.  And  this  perhaps  may  have  partly  been  the 
canfe,  that  we  find  not  only  fome  rules  of  the  mofaical,  but 
cilfo  of  the  im[)ertal  and  pontifical  laws,  blended  and  adopted 
into  our  own  fyftem. 

A  FARTHER  r^afon  may  alfo  be  given  for  the  great  variety, 
and  of  courfe  the  uncertain  original,  of  our  antient  eftabliQi- 
ed  cuftoms ;  even  after  the  Saxon  government  was  firmly 
eftabliflied  in  this  iilfind :  viz.  the  fubdivifion  of  the  kingdom 
inti^  an  heptarchy,  confiiling  of  feven  independent  kingdoms, 
peopled  and  governed  by  different  clans  and  colonies.  This 
mud  necefTarily  create  an  infinite  diverfity  of  laws :  eved 
though  all  thofe  colonies,  of  Jutes,  Angles,  Anglo-Saxons, 
and  the  like,  originally  fprung  from  the  fame  mother-coun- 
try, the  great  northern  hive ;  v/hich  poured  forth  it's  warlike 
progeny,  and  fwarmcd  all  over  Europe,  in  the  Cxth  and  fe- 
venth  centuries.  This  multiplicity  of  laws  will  necefTarily 
be  the  cafe  in  fome  degree,  where  any  kingdom  is  cantoned 
jout  into  provincial  eftabllihments  ;  and  not  under  one  com- 
mon difpenfation  of  laws,  though  under  the  fame  fovereign 
power.  Much  more  will  it  happen  where  fcven  uncon« 
oeclfd  dates  are  to  form  thtir  own  coiiditution  and  fuper- 
flrufture  of  government,  though  they  all  begin  to  build  upon 
the  fame  or  llmilar  foundations. 

When  therefore  the  Weft  Saxons  had  fwallowed  up  all 
the  reft,  and  king  Alfred  fucceeded  to  tlie  monarchy  of  Eng- 
land, whereof  his  grandfather  Egbert  was  the  founder,  his 
mighty  genius  prompted  him  to  undertake  a  moft  great  and 
necefTary  work,  which  he  is  faid  to  have  executed  in  as  maf» 
tcrly  a  manner :  no  Icfb  than  to  new  modi^I  the  confluution.;  [[  421  1 

to 
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^ :  to  rrbmld  it  op  •  plan  that  (bould  endure  for  age9i  ^>^9  •'P^*^ 

..  .ttf  it'»  old  difGojrdant  materiab>  which  vcre  heaped  upon  ^aKk 
Oth<;r  io  a  vaft  and  rude  irrq^uUritjr,  to  form  one  ooifofim 

i,  au^d  ^.elUcoQpeiled  whole.  This  he  efiefled^  bf  rcMlffcins 
die  whole  kingdom  under  one  regular  and  gradual  .fi|boF« 

\  dinatioii  of  government^  wherein  each  man  waa  anfwerable 

^tp  his  immediate  fuperior  for  his  own  conduA  and  that  of  Jbis 
neareft  neighbours:  for  to  him  we  owe  that  mafterpiecc't>f 
judicial  polity^  the  fubdivifion  of  England  into  tith|nga  aiul 

'  ^Kundreds^  if  not  into  counties  \  all  under  the  influence  auul 
adminiftration  of  one  fupreme  magiAratei  the  klng^  in  whoa 
as  in  a  general  refervoiri  ail  the  executi?e  authority  of  die 

>  law  was  lodged,  and  from  whom  juftice  was  difped^d  to 

*  every  part  of  the  nation  by  di(lin£b,  yet  commuQiG4ti;i|f^ 
duAs  and  channels ;  which  wife  inftitution  has  beiea  j>re* 
ferved  for  near  a  thoufand  years  unchanged ,  from  Alfred's  to 

^  .  the  prefent  time.  He  alfo,  like  another  Theodo&uSy  -coU 
Ie£ted  the  various  cuftoms  that  he  found  difperfed  in  the  lu^g-^ 
dom^and  reduced  and  digefted  them  into  one  uniform  i^ftem 
or  code  of  lawsy  in  his  bom  b^c,  or  liber  judicudis^  Xhia 
he  compiled  for  the  ufe  of  the  court-baron,  hundsedi  and 

«  eounty*court,  the  court-leet,  and  (heriff's  toum  ;  tribunalsy 
which  he  eftabliihed,  for  the  trial  of  all  caufes.citil  and  cri- 
aunal,  in  the  very  diftri&s  wherein  the  complaint  arole :  all 
of  them  fttb)e£t  however  to  be  infpefted,  controlled,  and  kept 
iprithin  the  bounds  of  the  univerfal  or  common  law»  by  the 

.  king*s  own  courts ;  which  were  then  itinerant,  being  kept  in 

*  the  king's  palace,  and  removing  with  his  hou(hold  in.  thofc 
r  royal  progrefTcs,  which  he  continually  made  from  one  end  of 

^  the  kingdom  to  the  other. 

The  Danifh  invafion  and  conqueft,  which  introduced  new 
foreign  cuftoms,  was  a  (evere  blow  to  this  noble  fabric  :  but 
a  plan«  fo  excellently  concerted,  could  never  be  long  tluro^n 
afide.  So  that,  upon  the  ezpuHion  of  thefe  iiitmdersy  the 
Engliih  returned  to  their  antient  law  \  retaining  however 
fome  few  of  the  cufloms  of  their  late  vifiuou  \  which  went 
C412  J.ttiukr  the  name  of  D.ane-La^e :  as  the  code  compiled  >y 
■      '"  .  .  ^Alfred 
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*  Alfred  was  caltecf  the  Jf^e/f-  Saxm-Lage^  and  the  local  confti^^ 
tutions  of  the  aritient  kingdom  of  Mercia>  which  obtained  ia 
'  the  counties  neareft  to  Wales,  and  probably  abounded  with 
':•  many  Bvi'tifli  cuftoms,*  were  called  the  Mercen-^Lage.  And 
tKcfe  three  laws  were,  about  the  begirinin^  of  the  eleventh 
century',  in  ufe  in  different  counties  of  the  realm :  the  pro^ 
▼indalpolity  of  counties,  and  their  fubdivifions,  hairing  never 
been  "ahered  or  difcontlnucd  through  alt  the  fhocks  and  mu^ 
tations  of  government,  from  the  time  of  it*s  fiirft  inflitution  ; 
though  the  laws  and  cuftoms  therein  ufed^  have  (as  We  {hftli 
fee)  often  fulSered  confidcrable  changes. 

FoK  king  Edgar,   (who  beiides  his  military  merit,   as 
'>fottnd<^  of  the  EngKfli  navy,  was  alfo  a  mod  excellent  civil 
governor,)  obferving  the  ill  efFcfts  of  three  diftinfk  bodies  of  ^ 

laws,  prevailing  at  once  in  feparate  parts  t)f  his  dominions^ 
projeAed  and  begun  what  his  grandfon  Icing  Edward  the 
'Confeffor  afterwards  completed;  *uiz,  one  unifdrm  digeftw 
body  of  laws  to  be  obfcrvcd  throughout  the  whole  kingdom : 
being  probably  no  more  than  a  revival  of  kinp:  Alfred's  code» 
with  Ibme  improvements  fuggefted  by  neceflity  and  experi- 
ence; particularly  the  incorporating  fomc  of  the  British  ot 
radher  Mercian  cuftoms,  and  alfo  fuch  of  the  Danifti  as  were 
reafonable  and  approved,  into  the  ff^eJf-Sjxon-Lage,  which* 
Ivas  (till  the  groundwork  of  the  whole.  And  this  appears  to 
be  the  bed  fupported  and  moft  plaufible  conjefture  (for  cer<« 
taint/  is  not  to  be  expefted)  of  the  rifeind  original  of  that 
admirable  fyftem  of  maxims  and  unwritten  cuftoms,  which  ig 
jDow  known  by  the  name  of  tht  common  law,  as  extending  it*^ 
authority  univerfally  over  all  the  realm  ^  and  which  is  doubt* 
lefs  of  Saxon  parentage* 

Among  the  moft  remarkable  of  the  Saxon  tawi  We  mtf 

Teckoo^  fr.  The  conftitutiott  of  parliaments,  drrather^  gc<- 

^  neral  ailemblies  of  the  principal  and  wifeft  meii  in  the  natioii: 

'  tilt  mitena^gemote,  or  commune  ctmfilium  of  the  antieilt  Ger« 

manfl;  which  was  not  yet  reduced  to  the  forms  and  diftinc- 

lions af  oar  modern  parliament:  iHdiout  wbofexpncarrenc^  [  49 j  ] 

^     V04.IV*  li  however^ 
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however*  no  new  law  could  be  made*  or  old  one  altered* 
2.  The  eledion  of  their  inagiftrales  by  the  people ;  originallj 
eren  that  of  their  kings,  till  dear-bought  experience  eyinced 
the  conYenience  and  neceility  of  eftabli(hing  an  hereditary 
fucceiBon  to  the  crown.     But  that  of  all  fubordinate  magif- 
trates,  their  militai7  officers  or  heretochs,  their  flierifis,  their 
confervators  of  their  peace,  their  coroners,  their  port-reeves, 
^iiace  changed  into  mayors  and  baili£Fs,)   and  even  their 
tythingmen  and  borOiolders  at  the  leet,  continued,  fome  till 
the  Norman  conqueft,  others  for  two  centuries  after«and  fomc 
remain  to  this  day.    3.  The  d&fcent  of  the  crown,  when  once 
a  royal  family  was  eftablifhcd,  upon  nearly  the  fame  heredi- 
tary principles  upon  which  it  has  ever  fince  continued :  only 
that  perhaps,  in  cafe  of  minority,  the  next  of  kin  of  full  age 
would  afcend  the  throne,  as  king,  and  not  as  proteAor  i 
though,  after  his  death,  the  crown  immediately  reverted  back 
to  the  heir.    4.  The  great  paucity  of  capital  punifhments  for 
the  firft  ofFence  :  eyen  the  mod  notorious  offenders  bdng  al- 
lowed to  commute  it  for  a  fine  or  lueregUJ^  or,  in  default  of 
^payment,  perpetual  bcndage ;  to  which  our  benefit  of  clergy 
has  now  in  fome  meafure  fucceeded.     5.  The  prevalence  of 
-certain  cufloms,  as  heriots  and  military  fervices  in  proportion 
to  every  man's  I  arid,  wliich  much  tefembled  the  feodal  con- 
ftitution  i  but  yet  were  exempt  from  all  it's  rigorous  hard- 
fliips:  and  which  may  be  well  enough  accounted,  for,  by 
.fuppofing  them  to  be  brought  from  the  continent  by  the  firft 
;Saxon  invaders,  in  the  priniitive  moderation  and  fimplicity 
of  the  feodal  law ;  before  it  got  into  the  hands  of  the  Norman 
.  jurifts,  who  extraftcd  the  moft  flavifli  doftrines  and  oppreflivc 
confequences  out.  of  what  was  originally  intended  as  a  law 
pf  liberty.    6.  That  their  eftates  were  liable  to  forfeiture  for 
treafon,  but  that  the  do£lrine  of  efcheats  and  corruption  of 
*  blood  far  felony,  cr  any  other  caife,  was  utterly  unknown 
apiongft  them.    7 .  The  defcent  of  their  lands  to  all  the  males 
equally,   without  any  right  of  primogeniture  5   a  cuftom, 
which  obtained  among  the^ritonsj  Was  agreeable  to  the  Ro- 
man law,  and  continued  among  the  Saxons  till  the  Norman 
1[.^14  ]  conquefl;  •  though  really  inconvenient,  and  more  efpecially 

• '  dcfttuftivc 
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deftruAive  to  antient  families ;  which  are  in  monarchies  ne- 
ceflary  to  be  fupported,  in  order  to  form  and  keep  up  a  nobi- 
lity, or  intermediate  ftate  between  the  prince  and  the  common 
people.  8.  Thecourtsofjufticeconfilted  principally ^of  the 
county  courts,'  and  in  cafes  of  weight  or  nicety  the  king's 
court  held  before  himfelf  in  perfon,  at  the  time  of  his  par- 
liaments ;  which  were  ufually  holden  in  different  places,  ac- 
cording as  he  kept  the  three  great  feftivals  of  chriftmas,  eafter^ 
and  whitfuntide.  An  inftitution  which  was  adopted  by  king 
Alonfo  VII.  of  Caftile,  about  a  century  after  the  conqueft : 
who  at  the  fame  three  great  feafts  was  wont  to  aflcmble  his 
nobility  and  prelates  in  his  court ;  who  there  heard  and 
decided  all  controverfies>  and  then,  having  received  hisinftr-uc- 
tions,  departed  home"*.  Thefe  county  courts  however  differ- 
ed from  the  modern  ones,  in  that  the  ecclefiaftical  and  civil 
jurifdiftion  were  blended  together,  the  bifiiop  and  the  ealdor- 
man  or  iheriff'  fitting  in  the  fame  county  court ;  and  alfo  that 
the  decifions  and  proceedings  therein  were  much  more  fimple 
and  unembarrafled :  an  advantage  which  will  always  attend 
the  infancy  of  any  laws,  but  wear  off^  as  they  gradually  ad- 
vance  to  antiquity.  9.  Trials,  among  a  people  who  had  a 
very  ftrong  tinfture  of  fuperftition,  were  permitted  to  be  by 
ordeal^  by  the  corfned  or  niorfel  of  execration^  or  by  ivager  of 
law  with  compurgators^  if  the  party  chofe  it;  but  frequently 
they  were  alfo  hj  Jury  :  for,  whether  or  no  their  juries  con- 
fifled  prccifely  of  twelve  men,  or  were  bound  to  a  ftridl 
unanimity ;  yet  the  general  conftitution  of  this  admirable 
criterion  of  truth,  and  moft  important  guardian  both  of 
public  and  private  liberty,  we  owe  to  our  Saxon  anceftors. 
Thus  flood  the  general  frame  of  our  polity  at  the  time  of  the 
Norman  invafion  ;  when  the  fecond  period  of  our  legal 
hip:ory  commences. 

•  TI.  This  remarkable  event  wrought  as  great  an  alteratioii 
in  our  laws>  as  it  did  in  our  antient  line  of  kings :  and 
though  the  alteration  of  the  former  was  effe£led  rather  by  the 

'   *  Mod.  Un.  Hm.  XX.  114. 

I  i  2  confent 


I 

4' 


41  f  JP  u  «  t  I  e  Booic-  ly^ 

cmifent  of  the  people,  than  any  rigbt^  of  coiiqiieft,  yct>4^. 
coofent  feems  to  haTC  been  partly  extorted  by-  fear^  and 
partly  given  without  any  appreheofioB  of  the  €oaf<pqueii£e& 
whiob  afterwards  enfued. 

..  t,  ^MOKG  the  iirft  of  thefe  alterations  we  m^y  tfckon  the 
feparatton  of  the  ecclefiaftical  courts  from  the  civile  efie^d 
in  order  to  ingratiate  the  new  king  with  the  popiQi  dcrgj^ 
who  for  fome  time  before  had  been  endeavouring  all  of  er 
£m:Qpe  to  exempt  thcmfelves  from  the  fecular  powers  afid 
whofe  demands  th^  conqueror,  like  a  politic  prince^  thought 
it.pjudcot  to  comply  with,  by  rcafon  that  their  reputed  fane- 
tify  had  a  great  influence  over  the  minds  of  the  people ;  and 
becauic  al]  the  little  learning  of  the  times.was  engrbiTed  into 
their  hands,  which  made  them  neceiTary  men,  and  by  ail 
means  to  be  gained  over  to  his  interefts.  And  this  was  the 
more  eafily  effed^ed,  becaufe,  the  difpofal  of  all  the  epifco* 
pal  fees  being  then  in  the  bread  of  the  king,  he  had  takea 
care  to  fill  them  with  Italian  and  Norman  prelates. 

2.  Another  violent  alteration  of  the  Etigliih  conftitutioo  ' 
confiftcd  in  the  depopulation  of  whole  countries,  for  the  pur- 
pofes  of  the  king's  royal  diverfion ;  and  fubjeding  both  them, 
and  all  the  antient  forefts  of  the  kingdom,  to  the  unreafon- 
able  feverltics  of  foreft  laws  imported  from  the  continent, 
whereby  the  ilaughter  of  a  beaft  was  made  almoft  as  penal 
as  the  death  of  a  man.    In  the  Saxon  times,  though  no  man 
was  allowed  to  kill  or  chafe  the  king*s  deer,  yet  he  might  ftart 
any  game,  purfue,  and  kill  it,  upon  his  own  eftate.     But  the 
rigour  of  thefe  new  conftitutions  veiled  the  folc  property  of  laill  - 
the  game  in  England  in  the  king  alone  (2} ;  and  no  man  vifag  ' 
entitled  todifturb  any  fowl  of  the  air,  or  any  beaft  of  the  fiefrf,' 
of  fuch  kinds  as  were  fpecially  referved  for  the  royal  amufe*.^ 
mctit  of  the  fovcreign,  without  exprcfs  licenie  from  the  tinj^  ^ 

(2}  See  this  controverted  by  the  editor  in  the  3d  voL  p.  419. 
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by  a  grttt  of  a  chafe  of  free^warren :  and  thofe  fratichlfeg  V9tft 
granted  as  much  with  a  view  to  ^refenre  the  breed  of  annnabi  - 
as  to  indulge  the  f ubjed.    From  a  fi  mihr  prtticJpte  to  whlohi 
though  the  foreft  laws  are  now  mitigated,  and  by  degtieeai' 
grown  entirely  obfolete,  yet  from  this  root  has  fprungabaf-  C  4^^  J 
tard  flip,' known  by  the  name  of  the  game  law,  now  arriTcd 
to  and  wantoning  in  itS  higheft  vigour ;  both  founded  upbti 
the  fame  umreafonable  notions  of  permanent  property  In  wild ' 
creatures ;  and  both  productive  of  the  fame  tyranny  to  the 
commons  i    but  with  this  difference  ;   that  the  foreft  laws 
eftablilhed  only  one  mighty  hunter  throughout  the  land,  the 
game  laws  have  raifed  a  little  Nimrod  in  every  manor.    And 
in  one  refped  the  antient  law  was  much  lefs  unreafonable 
than  the  modern :  for  the  king's  grantee  of  a  chafe  or  free- 
warren  might  kin  game  in  every  part  of  his  franchife ;   but 
now,  though  a  freeholder  of  lefs  than  100/^  a  year  is  for- 
bidden to  kill  a  partridge  upon  his  own  eftate,  yet  nobody  . 
elfe  (hot  even  the  lord  of  the  manor,  unlefs  he  hath  a  grant 
of  free-warreii)  can  do  it  without  committing  a  trefpafs,  and 
fubje£ling  himXeff  to  an  a£lion, 

3.  A  THIRD  alteration  In  the  EngHQi  laws  was  by  narrow- 
ing the  remedial  influence  of  the  county  courts,  the  great  * 
feats  of  Saxon  judice,  and  extending,  the  or/^f/i^/ jurifdi£lion 
of  the  king's  judiciars  to  all  kinds  of  caufes,  arifing  in  all 
pa.rts  of  the  kingdom.  To  this  end  the  aula  regis^  with  all 
it's  muUifariqus. authority,  was  ere£led;  and  a  capital  judi- 
ciary appointed,  with  powers  fo  large  and  boundlefs,  that  he 
became  at  length  a  tyrant  tp  the  people,  and  formidable  to  the 
crown itfijlf.     The  conftitution  of  this  court,  and  the  judges 

ft  "  ♦  A, 

themielvcs  who  prefided  there,  were  fetched  from  the  duchy 
of  ^Jprmandy:  and  the  confequence  naturally  was,  the  or- 
dairiting  that  all  proceedings  in  the  king's  courts  ihould  be 
carried  on  in  the  Norman,  inftead  of  the  Englifli  language.  ' 
A  provifion  the  more  neceffary,  becaufe  none  of  his  Norman 
judiciars  tmderdood  EngUfli  1  but  as  evident  a  badge  of 
flavery  as  ever  was  impofed  upon  a  conquered  people.  Thi5(  - 
lafted  till  kipg  Edward  the  third  obtained  a  double  vi^oryi 
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over  the  armies  of  France  in  their  own  country,  and  their 
language  in  oar  courts  here  at  home.    But  there  was  one 
mifchief  too  deeply  rooted  thereby,  and  which  this  caution  of 
[  417  J  kitfg  Edward  came  too  late  to  eradicate.   Infleadof  the  plain 
and  eafy  method  of  determining  fuits  in  tlie  county  courts^ 
the  chicanes  and  fabtleties  of  Norraan  jurifprudenee  had  taken 
pofleffion  of  the  king's  courts,  to  which  every  caufe  of  con- 
fiiquence  was  drawn.    Indeed  that  age^  and  thofe  immediately 
fttcceeding  it,  were  the  aera  of  refinement  and  fubtiity.  Therc 
is  an  a£live  principle  in  the  human  foul,  that  will  ever  be  ex- 
erting it's  faculties  to 'the  utmoft  ftretch,  in  whatever  employ- 
fiient,  by  the  accidents  of  time  and  place,  the  general  plan 
of  education,  or  the  cuftoms  and  manners  of  the  age  and 
country,  it  may  happen  to  find  itfelf  engaged.  The  northera 
conquerors  of  Europe  were  then  emerging  from  the  grbffsft 
ignorance  in  point  of  literature  ;  -and  thofe,  who  had  letfure 
to  cultivate  it*s  progrefs,  were  fuch  only  as  were  cloiftered  in 
monafleries,  the  reft  being  all  foldiers  or  peafahts.     And^ 
unfortunately,  the  firft  rudiments  of  fcience  which  they  im- 
.  bibed  yere  thofe  of  Ariftotle's  philofophy,  conveyed  through 
the  medium  of  his  Arabian  commentators;    which  were 
brought  from  the  ead  by  the  Saracens  into  Paledine  and 
Spain,  and  tranflated  into  barbarous  Latin.    So\hat,  though 
the  materials  upon  which  they  were  naturally  employed,  ia 
the  infancy  of  a  rifing  ftate,  were  thofe  of  the  noblelt  kind  j 
the  eftablifhment  of  religion,  and  the  regulations  of  civil  po» 
lity,  yet  having  only  fuch  tools  to  work  with,  their  execu- 
tion was  trifling  and  flimfy.     Both  the  divinity  and  the  la^w 
of  thofe  times  were  therefore  frittered  into  logical  difl:in£iions» 
and  drawn  out  into  metaphyfical  fubtilties,  with  a  (kill  mod 
amazingly  artifirial ;  but  which  ferves  no  other  purpofe,  than 
to  fliew  the  vaft  powers  of  the  human  intelleft,  however 
vainly  or  prepolleroufly  employed.    Hence  law  in  particular, 
which  (being  intended  £or  univerfal  reception)  ought  to  be 
a  plain  rule  of  aiSion^  became  a  fcience  of  the  greateft  intri- 
cacy ;  efpecially  when  blended  with  the  new  refinements  en- 
grafted upon  feodal  property?  which  refinements  were  from 
time  to  time  gradually  introduced- by  the  Norman pra£tition-i 
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tTBj  with  a  visw  to  fuperfede  (as  they  did  in  great  meafure) 
the  more  homely,  but  more  intelligible,  maxims  of  diftribu-  . 
tife  juftice  among  the  Saxons.  And,  to  fay  the  truths  thefe 
fcholaftic  reformers  haTetranfmitted  their  disleft  and  fineffes  [  418  ] 
to  pofterity,  fo  ititerwoven  in  the  body  of  our  legal  polity^ 
that  they  cannot  now  be  taken  out  without  a  manifeft  injury 
to  the  fubftance.  Statute  after  ftatute  has  in  later  times  been 
made,  to  pare  oflF  thefe  troublefome  excrefcences,  and  reltore 
the  common  law  to  it's  priftine  fimplicity  and  vigour  i  and 
the  Endeavour  has  greatly  fucceeded  :  but  dill  the  fears  are 
deep  and  Tifible  ;  and  the  liberality  of  our  modern  courts  of 
juftice  is  frequently  obliged  to^ave  recourfe  to  unaccountable 
fictions  and  circuities,  in  order  to  recover  tliat  equitable  and 
fubftantial  judice,  which  for  a  long  time  was  totally  buried 
under  the  narrow  rules  and  fanciful  niceties  of  metaphyiical 
and  Norman  jurifprudence. 

4*  A  FOURTH  innovation  was  the  introduftion  of  the  trial 
by  combat,  for  the  decilion  of  all  civil  and  criminal  quedions 
of  hGt  in  the  lad  refort.     This  was  the  immemorial  prai^ice 
of  all  the  northern  nations ;    but  fird  reduced  to  regular 
and  dated  forms  among  the  Burgundi,  about  the  clofeof  the 
fifth  century  :  and  from  them  it  paded  to  other  nations,  par-^ 
ticularly  the  Franks  and  the  Normans  ;    which  lad  had  the 
honour  to  cdablifli  it  here,  though  clearly  an  unchridian,  as  "^ 
'  well  as  mod  uncertain,  method  of  trial.     But  it  was  a  fuffi- 
cient  recommendation  of  it  to  the  conqueror  and  his  warlike 
countrymen,  that  it  was  the  ufag^  of  their  native  duchy  of 
Normandy. 

5*  But  the  lad  and  mod  important  alteration,  both  in  onr 
civil  and  military  polity,  was  the  engrafting  on  all  landed 
edates,  a  few  only  excepted,  the  fiction  of  feodal  tenure  ; 
which  drew  after  it  a  numerous  and  oppreflive  train  of  fervile 
fruits  and  appendages ;  aids,  reliefs,  priitier  feifins,  ward- 
fliips,  marriages,  efcheats,  and  fines  for  alienation ;  the  ge« 
nuine  confequendes  of  the  maxim  then  adopted,  that  all  the 
lands  in  England  were  derived  from^  and  holden,  mediately 
or  immediately^  of  the  crown. 
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Twe  nattoo-  at  tkts  period  feems  to  have  groaned  under,  as 
abiblutc  z  flanerf,  as  was  to  the  power  of  a  warlike^  an.am^ 
L  419.  J  1»itiou6»  aad  a  polkic  prioce  to  create.     The  confeieooes  o£ 
men  were  enflavcd  by  four  ecclefiaftics,  devoted  to  aforeisfli 
power,  and  unconnected  with  the  civil  (latc:  under  which  thoy 
lified  J  who  now  impotted  from  Rome  for  the  firft  time  the 
vfikUt  fittragu  of  fupetftitious  novelties,  which  had  been 
engendered  by  the  blindnefs  and  corruption  of  the  times,  ^ 
b#twe:0n  the  iirft  miffion  of  Auguftin  the  monk,  and  die 
Norman  €onqueft;    fuch  as  tranfubftantiation,  put^atory, 
communion  in  one  kind,  and  the  worfhip  of  faints  and  images; 
not  forgetting  the  univerfal  fupremacy  and  dogmatical  infaS*  * 
UKtltty  of  the  holy  fee.    The  laws  toO|  as  well  as  the  prayers, 
vrere  adtninillered  in  an  unknown  tongue.    The  antient  trial '- 
by  jurjr  gave  way  to  the  impious  decifion  by  battel.    Hie 
foreft  laws  totally  reftrained  all  rural  pleafures  and  manfy  ' 
reeveatibns.    And  in  cities  and  towns  the  cafe  was'ho  better;  ' 
all  company  being  obliged  to  difperfe^  and  fire  and  candle  to   ' 
te  extingulflied,  by  tight  at  night,  at  the  fo^Tnd  of  the  mi^ 
lancholy  curfeu*     The  ultimate  property  of  all  lands,  and  a 
cotifidcrablc  fli'are  of  the  prcfent  profitSi  were  vcAed  in  the. 
lung,  or  by  him  granted  out  to  his  Noripan  faynurltesii  whp^ 
by  a  gradual  progrcffion  of  flavery,  were  abfolutc  yaff^s  to 
the  crown,  and  as  abfolut.^  tyrants  to  the  commons    Unheard- 
of  forfeitures,  talFiages,  aids,  and  fines,  were  arbitrarily  ex- 
trailed  from'the  pillaged  landholders,  in   purfuance  of  the 
new  fyftcm  pf  tenure,     And^  to  crown  all,  as  a  confecjuence 
of  the  tenure  by  knight-fervice,  the  king  had  alvtrays  ready  ;yt 
bis  comn)and  an  army  of  (ixty  thoufand  kiiights  or  miiites  ^ 
who  were  bound,  upon  p.tln  of  confifcating  their  eftatc^  to 
attend  him  in  time  of  iuvafion,  or  to  quell  any  donie(tic  ii^-, 
furre£lion.     Trade,  pr  foreign  merchr.|i(iife,  fuch  as  it  theji 
V^s,' wa9  carried  on  by  the  Jews  and  Lombards  ;    and  the 
very  name  of  an  Engllfh  fleet,  which  .  king  Edgar  had  ren- 
dered fb  formidable,  was  utterly  unknown  to  Europe  :   the 
nation  conGftibg   wholly  of  the  clergy,  who  were  alfo  the 
lawyers  2  th^  I^^Dr^na^oc^  great  lords  o£  the  famd  ;  the^nighaa. 
pr  foldieryi  who  were  the  fubordina^te  landholders  \  and  tl^p 
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bvrghtin^  or  iofctior  tradcfmen^  ^o  bom  thdr-ltlrfi|tiifi* 

cancy  happily.  retain''d»  in  their  ftiicage  and  bafgagQ^tfhlif^f  ^ 
fdmepoiiiu  of  fheir  antienC  frdedom.     All  the  teft^cre  [«-4Vi^]- 
vUetim  or  bondmem  -»    --^ 

..Fj^o^  fp  complete  and  wclUconcerted  a  fchiefne  of  .(ervilir:^ 
t]r»  jt  JiasL  been  tlm  work  cf  generations,  for  o^r  a^c^ftors^ct^w 
re<jeem.tbeix)felve$  aud  their  po^erity  into  that  (late  of  libcftfa^v 
u^hich  We  now  enjoy  :  and  which  therefore  is  iu)t  to-.J)^^* 
looked  upon  as  confiding  of  mere  encroachmcnis  oa  the  I 
crown,  and  infringements  on  the  prerogative,  as  fooie  flaviSt:. 
and  narrpw,  n^inded  writers  in  the  l^ft  century  endeavputed  7 
to  maintain-:  but  as,  in  general^  a  gradual  reftoration  of  that  ; 
anu^nt  conftitutionj  whereof  our  Saxon  forefathers  ha4  beeil  •^ 
unjuftiy  deprived,  partly  by  the  policy^  and  partly  iyf  th^ 
force,  of  th^  Norman.,  How  that  reftoration  hasj  in.  a  long  ': 
feries  of  jears,  been  ftep  by  ftep  effected,  I  now  proceedto. . 
in<juirp, 

William  Rufxjs  proceeded  on  his  father's  plan,  and  in   . 
fome  points  extended  it ;  particularly  with  regard  to  the  foreflt 
laws.     But  his  brother  and  fucceflbr,  Henry  the  firft,  found    ., 
|t  expedient/ when  firft  he  came  to  the  crown,  to  ingratiate    ' 
himfelf  with  the  people  j  by  reftoring  (as  our  monkifb  hifto-  / 
rians  tell  us)  the  laws  of  king  Edward  the  confeflbr.    The 
ground  whereof  is  this  :  that  by  charter  he  gave  up  the  great    ^ 
grievances  of  marriage,  ward,  and  relief,  the  beneficial  pe- 
cuniary ^w///  of  his  feodal  tenures ;  but  rcferved  the  tenures.  -. 
themfelvcs,  for  the  fame  military  purpofes  that  his  father  in-    ^  ' 

troduced  them.  He  alfo  abolifhed  the  curfeu^s  for,  though  .* 
}t  is  mentioned  in  our  laws  a  full  century  afterwards  V  y^t  it 
is  ratlier  fpoken  of  as  a  known  time  of  night  (fo  denominated 
from  that  abrogated  ufage)  than  as  a  ftill  fubfifling  cuf-...,, 
torn.  There  is  extant  a  code  of  laws  in  his  name,  confiding 
partly  of  thofe  of  the  confeiTor,  but  with  great  additions  and 
alterations  of  his  own ;  and  chiefly  calculated  for  the  rcgul^H  .  1  . 
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lion  of  the  connty  courts.  It  contains  foitie  dire^Hdns  as  to 
crimes  and  their  puniihments^  (that  of  theft  being  made  ca- 
pital \h  his  reign,)  and  ti  few  things  relating  to  eftates,  parti- 

[  4^1  3  cularly  as  to  the  defcent  of  lands:  which  being  by  the  Saxon 
laws  equally  to  all  the  fOns,  by  the  fcodal  or  Norman  to  the 
eldeft  only,  king  Henry  here  moderated  the  difference ;  di- 
refting  the  eldeft  fon  to  have  only  the  principal  eftat^,  **/>r»- 
•*  mum  patrisfeudum"  the  reft  of  his  eftates,  if  h^  had  any 
Others,  being  equally  divided  among  them  ail.  On  the  other 
hand,  he  gave  up  to  the  clergy  the  free  elcftion  of  bifhops 
and  mitred  abbots ;  referving  however  thefe  enfigns  of  pa- 
tronage, conge  JC  eflirti  cuftody  of  the  temporalities  when  va- 

'  cant,  and  homage  upon  their  rcftitution.     He  laftly  united 

again  for  a  time  the  civil  and  ccclefiaftical  courts,  which 
union  was  foon  diflblved  by  his  Norman  clergy :  and,  opoo 
that  final  diflblution,  the  cognizance  of  teftamcntary  caufcs 
'  feems  to  have  been  firft  given  to  the  ecclefiattical  court.  The 
reft  remained  as  in  his  father's  time:  from  whence  we  may 
cafily  perceive  how  far  fliort  this  was  of  a  thorough  rcftitu- 
tion of  king  Edward's,  or  the  Saxon,  laws. 

The  ufurpcr  Stephen,  as  the  manner  of  iifurpers  is,  pro- 
mifed  much  at  his  acceflton,  efpecially  with  regard  to  rcdreiP- 
ing  the  grievances  of  the  foreft  laws,  but  performed  no  great 
matter  either  in  that  or  in  any  offier  point.  It  is  from  his 
reign  however,  that  we  are  to  date  the  introduction  of  the 
Roman  civil  and  canon  laws  into  this  realm :  and  at  the 
fame  time  was  imported  the  doArine  of  appeals  to  the  court 
of  Rome,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  fecond,  if  not  earlier,  the 
charter  of  Henry  the  firft  feems  to  have  been  forgotten  :  for 
we  find  the  claim  of  marriage,  ward,  and  relief,  then  flou- 
rifliing  in  full  vigour.  The  right  of  primogeniture  feems 
alfo  to  have  tacitly  revived,  being  found  more  convenient  for 
the  public  than  the  parcelling  of  eftates  into  a  multitude  of 
minute  fubdivifions.  However  in  this  prince's  reign  much 
was  done  to  methodize  the  laws,  and  reduce  them  into  a  re* 
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golar  order ;  as  appears  from  that  ezcellebt  treatife  of  Gian- 
vil :  which,  though  fome  of  it  be  now  antiquated  and  al- 
tered,  yet,  when  compared  with  the  code  of  Henry  the  &r.ft, 
it  carries  a  manifeft  fuperiority^.  Throughout  his  reign  alfo  £  422  ] 
was  continued  the  important  ftruggle,  which  we  have  had 
occasion  fo  often  to  mention,  between  the  laws  of  England 
and  Rome ;  the  former  fupported  by  the  ftrength  of  the  tem- 
poral nobility,  when  endeavoured  to  be  fupplanted  in  favour  ' 
of  the  latter  by  the  popifh  clergy.  Which  drfpute  was  kept 
on  foot  till  the  reign  of  Edward  the  firfl :  when  the  laws  of 
England,  under  the  new  difcipline  introduced  by  that  iktlfttl 
commander,  obtained  a  complete  and  permanent  vi£tory*  In 
the  prefent  reign,  of  Henry  the  fecond,  there  are  four  things 
which  peculiary  merit  the  attention  of  a  legal  antiquarian: 
I.  The  conftitution  of  the  parliament  at  Clarendon,  A.  D. 
1 164,  whereby  the  king  checked  the  power  of  the  pope  and 
his  clergy,  and  greatly  narrowed  the  total  exemption  they 
claimed  from  the  fecular  jurifdiftion :  though  his  farther  pro- 
grefs  was  unhappily  (lopped,  by  the  fatal  event  of  the  dif- 
putes  between  him  and  archbiihop  Becket.  2.  The  inftitu* 
tion  of  the  ofEce  of  juftices  of  ^re,  in  itinere ;  the  king 
having  divided  the  kingdom  into  fix  circuits,  (a  little  difFcrent 
from  the  prefent,)  and  commiffioned  thefe  ifew  created  judges 
to  adminifter  juftice,  and  try  writs  of  affize,  in  the  feveral 
counties.  Thefe  remedies  are  faid  to  have  been  then  firll 
invented :  before  which  all  caufcs  were  ufually  terminated 
in  the  county  courts,  according  to  the  Saxon  cuftom ;  or 
before  the  king's  judiciaries  in  the  aula  regis^  in  purfuance 
of  the  Norman  regulations.  The  latter  of  which  tribunals^ 
travelling  about  with  the  king's  perfon,  occafioned  intolera- 
ble expenfe  and  delay  to  the  fuitors;  and  the  former^  how- 
ever proper  for  little  debts  and  minute  a£lions,  where  even 
injuftice  is  better  than  procraftination,  were  noW  become 
liable  to  too  much  ignorance  of  the  law,  and  too  much  par- 
tiality as  to  fa£ts,  to  determine  matters  of  confiderable  mo- 
ment.    3.  The  introduction  and  ellabli(hment  qf  the  grand 
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^&^f  or  trial  hj  ipecial  kind  of  jury  ia  a  writ  of  aright^  at 
tt»  option  of  the  tenant.or  defendant,  inflcad  of  the  barbae 
rona  and  Norman  trial  by  battel.  4.  To  this  time  mud  aifo 
be. referred  th«  introdu^ion  of  efcuage,  or  pecuniary  com- 
I  423  3  iwtation  for  perfbnal  military  fervice ;  which  in  procefs  of 
time  was  the  parent  of  the  antient  fubfidics  granted  to  the 

cipwn  by  pailiamoU}  and  the  laad  tax  of  later  time«, 

•  •      * 

^  JR,icHARD  the  firfty  a  brave  and  magnanimou$.princey  was 
a  fportiman,  as  well  as  a  foldier  j  and  therefore  enforced  the 
foreft  laws  with  fome  rigour ;  which  occaConed  fpaoy  dif« 
con t^Ats  among  hifi  people;  though  (according  to.  Matthew 
Paris)  he  repealed  the  penalties  of  caftration,  lofs  of  cjes, 
and  cutting  off  th^  hands  and  feet,  before  inflicted  on  fuch  aa 
tranfgrefled  in  hunting;  probably  finding  that  their  feverity 
prevented  profecutions.     He  airo,  w^en  abroad,  compofed  z 
body  of  naval  laws  at  the  iQc  of  Oleron :  which  are  ftill  ex> 
tant,  and  of  high  authority :  for  in  his  time  wq  began  again 
todifcover.  that  (as. an  ifland)  we  were  naturally  a  maritime.- 
power*     Buti  with  regard  to  civil  proceedings,  we  find  no- 
thing very  remarkable  in  this, reign,  except  a  few  regulations^ 
regarding  the  Jews,  and  the  juAicjSS  in  eyre:    tlie  king's  ^ 
thoughts  being  chiefly  taken  up  by  the  knight  errantry  of  ^ 
croifade  againft  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  (on  Henry  the  third, 
the  rigours  of  the  feodal  tenures  and  the  foreft  laws  virere  fo  . 
warmly  kept  up»  that  they  occafioned  many  infurrefUons  of 
th«  barons  or  principal  feudatories :  which  at  Uft  had  this . 
cffe£k,  that  firft  king  John,  and  afterwards  his  fon,  consented, 
to  the  two  famous  charters  of  Englilh  liberties^  magnficfirtiii  j^^ 
and  carta  dc  forejla.     Of  thefc  the  latter  was  well  calculate^ 
to  redrefs  many   grievances,   and  encroachments  of  ^  the 
crown,  in  the  exertion  of  foreft  law:  and  the  foriner  con- 
firmed  many  liberties  of  the  church,  and  rcdrefledmahy  " 
grievances  incident  to  feodal  tenures,  of  no  fmall  moment  , 
at  jthe  time ;  though  now,  unlcfs  confidcred  attentively  and  * 
with  this  retrofpefl,  they  feem  but  of  trifling  concern.    But, 

,11'  *   befidei 
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befide^tlidre  ftodal^rovfflon?,  care 'was  alft  taikeh  thcrcih  W 
protca  Hie  fubjeft  agamft  otbenopprcffioAS,  then  freqtMMitly 
arifing  from  unrcafonablcamcrccments,  from  illegal  dlftreflei 
or  other  prikcft  for  debts  or  fenricci  dec  to  the  cro^ro,  and  [  424  3 
from  the  tyrannical  abtife  of  the  prerogative  of  jmrveyince 
and  prc-cmptton.  It  fixed  the  fbrfiitture  of  lands  for  felony 
in  the  fame  manner  as  it  ftill  remains;  prbhlBftedfbt  the  fu- 
ture the  grants  of  exclufive  fiflieries ;  and  the  ere£Hon  of  new 
bridges  fo  as  ti)  opprcfsthe  neighbourhood.  With  fefpe£k'to 
private  rights:  it  eftabliihed  the  teftamentary  power  of  thfe 
fubjeft  over  part  of  his  perfonal  eftate,  the  reft  being  diftrl- 
bnted  among  his  wife  and  children  ;  it  laid  down  the  law  of 
dower,  as  it  hath  continued  ever  fince ;  and  prohibited  the  ^ 
appe«is  of  women,  unlefs  for  the  death  of  their  hufbands. 
In  mattets  of  public  police  and  national  concern :  it  enjoin- 
ed an  uniformity  of  weights  and  meafures;  gave  new  en- 
couragements to  commerce,  by  the  proteftion  of  merchant 
ftrangers ;  and  forbad  the  alienation  of  lands  in  mortmain. 
With  regard  to  the  adminidration  of  juftice  :  beHdes  pro- 
hibiting all  denials  or  delays  of  it,  it  fixed  the  court  of  com- 
mon pleas  at  Weftminfter,  that  the  fuitors  might  no  longer 
be  harafled  with  following  the  king^s  perfon  in  all  his  pro* 
grefles ;  and  at  the  fame  time  brought  the  trial  of  tlTues  home 
to  the  very  doors  of  the  freeholders,  by  direfting  aflifes  to 
be  taken  in  the  proper  counties,  and  eilablifhing  annual  cir- 
cuits :  it  alfo  corre^ed  fome  abufes  then  incident  to  the  triafs 
by  wager  of  law  and  of  baUcI ;  direfled  the  regular  awards 
ing  of  inqueft  for  life  or  member ;  prohibited  the  king's  in- 
ferior minifters  from  holding  pleas  of  the  crown,  or  trying 
any  criminal  charge,  whereby  many  forfeitures  might  other- 
wife  have  uiijuftly  accrued  to  the  exchequer  ^  and  regulated 
the  time  and  pla9e  of  holding  the  inferior  tribunals  of  juf^ 
tice,  the  county  court,  flieriff^s  tcurn,  and  court-fcct.  It 
confirmed  and  eftabliihed  the  liberties  of  the  city  of  London^ 
and  all  other  cities,  botoughs,  towns,  and  ports  of  the  king^ 
dom.  'And,  ladly,  (which  alone  would  have  merited  the 
title  that  it  bears,  of  the  great  charter,}  it  prote£led  every 
individual  of  the  nation  in  xh^  free  enjoyment  of  his  life,  hit 

liberty^ 
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libertj,  and  his  property,  unlefs  declared  to  be  JForfeited  hj 
the  judgment  of  his  peers  or  the  lav  of  the  land  (3). 

r  iac  1  HovBTBR,  by  means  of  thefe  druggies,  the  pope  in  the 
reign  of  king  John  gained^  ftill  greater  afcendant  here,  than 
he  ever  had  before  enjoyed ;  which  continued  through  the 
long  reign  of  his  fori  Henry*  the  third  t  in  the  beginning  of 
whofe  time  the  old  Saxon  trial  by  ordeal  was  alfe  totally  abo- 
lilhed*  And  we  may  by  this  time  perceiye,  in  Brafkon's 
treatife,  a  ftill  farther  improvement  in  the  method  and  regu- 
larity of  the  common  law,  efpecially  in  the  point  of  plead- 
ings'^^  Nor  muft  it  be  forgotten,  that  the  firft  traces  which 
^  remain,  of  the  feparation  of  the  greater  barons  from  the  lefs^ 
in  the  conftitution  of  parliaments,  are  found  in  the  great 
charter  of  king  John  ;  though  omitted  in  that  of  Henry  III : 
and  that,  towards  the  end  of  the  latter  of  thefe  reigns,  we 
find  the  firft  record  x>f  any  writ  for  fummoning  knights,  citi- 
zens, and  burgefle^  to  parliament.  And  here  we  conclude 
the  fecbnd  period  of  our  £ngli(h  legal  hiftory. 

III.  The  third  commences  with  the  reign  of  Edward  the 
firft ;  who  hath  jnftly  been  ftiled  our  Engliih  Juftinian.  For 
in  his  time  the  law  did  receive  fo  fudden  a  perfe£rion,  that 
fir  Matthew  Hale  does  not  fcniple  to  affirm^  that  more  was 
done  in  the  firft  thirteen  years  of  his  reign  to  fettle  and  efta- 
blifii  the  diftributive  juftice  of  the  kingdom,  than  m  all  the 
ages  fince  that  time  put  together* 

*  Hal.  Hift.  C.  L.  1^6.  1  Ilnd.  1$^. 


(  3  )  The  foDowing  ia  the  celebrated  29th  chapter  of  magna  charta^ 
the  foundation  of  the  liberty  of  Engliihmen : 

NuUtu  hber  homo  capiatury  vd  tmprifonetur^  auf  dsffetfiaiur  de  Bierp 
Unemenio  fuo  vel  Ehirtatilus  W  Rherh  confueHutmbus  fmSf  ami  nth- 
jOttty  out  cxuletf  aut  aHquo  modo  JefinutuTp  nee/uper^ettm  ihimus^  nee 
Jiiper  eum  mtttmtUf  ntfi  per  legale  judicium  parlumfuorum  velfer  legem 
ierraJ^  NmIR  vendemus,  nuBl  n^abmut^  out  dkfferemut  reOtm  W 
ju/Utiam*        ,  ^ 

It 
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It  would  be  endkijs  to  enumerate  «11  tb^  partiUilsurB  of 
thefe  regulations;  but  the,  principal  may  be  reduced  under 
the  following  genera)  beads.     I.  H<  eftabliihed,  confirmed, 
and  fettled*  the  great  charter  apd  charteir  of  foneftfl*    2,  He 
gave  a  mortal  wound  to  the  encroacbmenta  of  the  pope  aa4 
his  clergyi  by  limiting  and  eftabliihiag  the  bounds  of  eccie<« 
fiaftical  jurifdi£lion :  and  by  obliging  the  ordinary,  to  whom 
all  the  goods  of  inteftates  at  that  time  belonged,  to  difcharge 
the  debts  of  the  deceafed«     3.  He  defined  the  limits  of  the 
feveral  temporal  courts  of  the  higheil  jurifdiAion,  thofe  of 
the  king's  beo.ch,  common  pleas,  and  exchequer;    fo  as 
they  might  not  interfere  with  each  other's  proper  bufinefs :  [  426  ] 
to  do  which,  they  muft  now  have  recourfe  to  a  fiflion,  very 
neceflary  and  beneficial  in  the  preCent  enlarged  ftate  of  pro* 
perty.     4*  He  fettled  the  boundaries  of  the  inferior  courts  ia 
counties,  hundreds,  and  manors:  confining  them  to  caufes 
ef  no  great  amount,  according  to  their  primitive  inftitution  | 
though  of  confiderably  greater,  than  by  the  alteration  of  the 
value  of  money  tlicy  are  now  permitted  to  determine,    5,  He 
fecured  the  property  of  the  fubjefl:,  by  abolifliing  all  ar- 
bitrary  taxes  and  talliages,    levied   without  confent  of  the 
national  council.  6.  He  guarded  the  common  juftice  of  the 
kingdom  from  abufes,  by  giving  up  the  royal  prerogative  of 
fending  mandates  to  interfere  in  private  caufes.  7.  He  f^tled 
the  form,   folemnities,   and  effeflt,  of  fines  levied  in   the 
court  of  common  pleas;  though  the  thing  itfelf  was  of  Sax* 
on  original.     8.  He  firft  eftabli(bcd  a  repofitory  for  the  pub*    • 
lie  records  of  the  kingdom ';  few  of  which  are  antienter  than 
the  reign  of  his  father,  and  thofe  were  by  him  collefted. 
9.   He  improved  upon   the  laws  of  king  Alfred,  by  that 
great  and  orderly  method  of  watch  and  ward,  for  preferving 
the  public  peace  and  preventing  robberies,  eftabliflied  by  the 
ftatutc  of  Winchcfter.     lo.  He  fettled  aiid  reformed  many 
abufes  incident  to  tenures,  and  removed  fomc  reftrainti  oa 
the, alienation  of  landed  property,  by  the  ftatute  of  quia  emp* 
tores.     1 1.  He  inftituted  a  fpeedier  way  for  the  recovery  of 
debts,  by  granting  execution  not   only  upon   goods  and 
chattels^  but  alfo  upon  lands,  by  writ  of  elegit ;  which  was 

of 


^F'BifBdhMlll  t*  ft  tnkluif  peofilet  JiftJ^  opoD  the  teac 

^66iiiiMldid4dtfM,  be  ftlfd«UMcd  the  dlargmg  i>f  laiid»;m 

'  a-ftatttte  iMfdilMK»  4»'pay  dsbtt  oonttaAed  in  hadb^  cpn- 

-tnrjrtDmlLftddal  priaeipiesi     la;  He  ^fibOoillj  >i>fwided 

for  the  recovery  of  advowfons,  as  temporal  rigfatt)  .in  mbUh, 

.  before,  the.  law  waa  eatremelj  deticient.     1 3.  He  alfo  effec- 

^  iM^ally  xJofed  tjie  great  gulph,  in  which  ail  the  landed  pro* 

perty  of  the  kingdom  Was  in  danger  of  being  fwaBowed,'  by 

'his  re-iterated  ftatutes  of  mortmain  ;  moft  adminAyly^^dapted 

to  meet  the  frauds  that  had  then  been  devifed^thotigb  alfer-» 

wards  contrived  to'bc' evaded  by  the  invention  cf  tifea. 

r  I  4*7  J  '^*  He  eftablHhcd  a  new  limitation  of  property  by  thecfce* 

atioh  of  eftates  tail)  concerning  the  jgood  poKcy'of  Whikhy 

modern  times  have  however  entertained  a  very  dlfiinreAt  0pi* 

nion. '    15.  He  reduced  all  Wales  to  the  fabjedtoni  not  only 

of  the  crown>  but  in  great  medftrre  of  the  laws,  of  £^g- 

land' (which  was  thoroughly  completed  in  «he  reigti- of 

Henry  the  eighth) ;  and  feems  to  have  entertained  a  dcfiga 

of  doing  the  like  by  Scotiand,  fo  as  to  have  formed  a&  antiic 

and  complete  union  of  the  ifland  of  Great  BritaiR* 
'  *  -  * 

I  liHGHT  continue  this  eatalogue  much  farther  ^tatf 
J'  upon  the  whole,  we  may  obfcrve,  that  the  vevy  Idieme  and 

*  ^odel  of  the  adminidrafidn  of  common  juftice  between  fHurty 
'    and  party,   was  entirely  fettled  by  thia  king*^;   and  has 

*  *  continued  nearly  the  fame,  in  all  fucceediog  ages,  to  thia 
.  day ;  abating  fome  few  alterations,  which  the  humoiir  or 

-^    neceffity  of  fubfequent-  times-  hath  occaiioned.     The  ferms 

*  of  writs,  by  which  anions  are  commenced,  were  peiMled 
in -his  reign,  and  eftablifted  as  modcte  for  poftecky^    The 

*  pleadings,   ccnfequent   upon  the  writs»   were  Atca  ftort^ 
nervous,  and  perfpicuoos^  not  yitricate,  vecbofe^ 

'^    mal.     The  legal  treatifei,  written  in  hi&time,.aa 

Fleta,  Hengham,  and  the  reft, are, for  thenaoft  part,  lam  aC 

-^     thiS'day  r  or  at  leaft  vferg  toy  till  the  ahisration  of  {leottica 
took  place.    Aad»  to  conclude^  it  ia  fec^  tbi^  peiiodj  frooi 

*"  Hal.  Hift.  C.  L.  i6a. 
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i»ii4i«i^  or  wmmmdi'  in  tte  ik|rft  efihit  ^gtandfefibfir,  tpdt  49iti|^^ 

k  finr '.inaaj  tg€i  8ft4i^  - .  ■  .'-•..)•   .-t   :-;> 

I  CANNOT  .give  A  better  ptoof  of  the  c^celleoce  of  029 

tonftkution^j  thao  that  from  bis  fim?  to  that  of  Behry  the 

iedghth  there  happened  very  few,aod  thofe  aot  very  conuoer* 

.  i^ble,  alterations  in  the  legal^rm/  of  proceedings.     As  to 

.   matter  otfujbjiance  :  .the  old  Qoxhic  powers  pf  elefiih^  the 

..^ .principal  fubordiqate  magillrates^.tbe  fheriffsj  and  confer- 

^  vat^rs  of  the  peace^  wvc  taken  from  the  people  in  the  fergils  C  4"  J 

of  Edrward  II*  and  Edward  III.;  and  judices  of  the  peace 

were  eftahlUbed  ioftead  of  the  latter.     In  the  reign  alfo  of 

.   Edward  the  third  the  parlianient  is  fuppofed  mod  probably  to 

•  have,  aflttoied  it's  prefent  form ;  by  a  reparation  of  the  coin- 
siions  frpm  the. lords*   The  ftatute  for  defining  and  afcertain- 

.    log  treafbns  was  one  of  the  firil  productions  of  this  new- 

tnpdelled  aflembly }  aild  the  tranflation  of  the  law  proceed* 

ings  from  French  into  Latin  another.     Much  alfo'was  done^ 

^  todex  febe  aufpicea  of  this  magnanimooa  prince^  Jot  efta* 

bliibing  ofir  domeftie  mamifa£kkre8 ;  by  prohibiting  the  e&- 

.  portation  of  Englifli  wooI»  and  the  importation  or  wear  of 
foveign  cloth  or  fur$;  and  by  encouraging  doth  workers 
from  other  coantries  to  fettle  here*  Nor  was  the  le£[iflatur8 
inattentive  to  many' other  branches  of  commerce,  'or  indeed 
k>  commerce  in  general:  for,  in  particular^  it  enlarged  the 

^  credit  of  the  merchant^  by  introducing  the  ftatute  ftaple  | 
whereby  he  might  the  more  readily  pkdge  his  lands  for  the 
ftcurity  of  his  mercantile  debts*     A|id|  as  perfonal  property 

'   -notw  grew,  by  the  extenfion  of  trade,  to  be  much  more  con* 

<^«  i^derable  than  formerly,  eve  was  taken,  in  cafs  of  intefta^ 
cie.95  to  appoint  adminiftrators  particularly  nominated  by  the 
law ;  to  didribute  that  perfonal  propeny  among  the  creditors 
and  kindred  of  the  deceafed,  which  before  had  been  ufually 
applied,  by  the  officers  of  the  ordinary,  to  trfes  then  deno« 
Qiioatcd  pious.  The  Ilatutes  alfo  of  praemumrij  for  eftc-  . 
Vol.  IV.  K  k  tually 
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tuallf  depreffing  the  civil  power  of  the  popei  wete  the  work 
of  this  and  the  fubfequent  reign*  And  the  eftaUiftment  of 
a  laborious  plrothial  clergy*  by  the  endowment  of  vicarages 
out  of  the  overgrown  pofleflions  of  the  monafteries,  added 
luftre  to  the  clofe  of  the  fourteenth  century :  though  the  feeds 
of  the  general  reformation,  which  were  thereby  firft  fo  wn  in 
the  kingdom,  were  aimed  overwhelmed  by  the  fpirit  of  per- 
Tecution,  introduced  into  the  laws  of  the  land  by  the  influence 
of  the  regular  clergy. 

9 

\ 

-From  this  time  to  that  of  Henry  the  feventh,  the  civil  wars 
and  difputed  tides  to  the  crown  gave  no  leifure  for  farther 
X  429  ]  juridical  improvement:  **  namfdent  leges  inter  arma.^^'-^hnA 
yet  it  is  to  thefe  very  difputes  that  we  owe  the  happy  lofs  of 
all  the  dominions  of  the  crown  on  the  continent  of  France  ; 
which  turned  the  minds  of  our  fubfequent  princes  entirely  to 
domeftic  concerns.  To  thefe  likewife  we  owe  the  method 
of  barring  entails  by  the  fidlion  of  common  recoveries^  invented 
.originally  by  the  clergy,  to  evade  the  (latutes  of  n)ortmain^ 
but  introduced  under  Edward  the  fourth^  for  the  purpofe  of 
unfettering  eftates*  and  making  them  more  liable  to  forfeiture: 
while>on  the  other  hand^  the  owners  endeavoured  to  prote^ 
them  by  the  univerfal  cflabliihment  of  ufes^  another  of  the 
clerical  inventions. 

In  the  reign  of  king^H^nry  the  feventh,  his  minifters  (not 
to  fay  the  Jung  liimfelf )  were  more  induftrious  in  hunting 
out  profecutlons  upon  old  and  forgotten  penal  laws,  in  order 
to  extort  money  from  the  fubjeft,  than  in  framing;  any  new 
beneficial  regulations.  For  the  diftinguifhing  chara^er  of 
this  reign,  was  that  of  amaillng  treafure  in  the  king's  coffers* 
by  every  means  that  could  be  devifed :  and  almo(t  every  .al« 
teration  in  the  laws,  however  falutary  or  otherwife  in  their 
future  confequences,  had  this  and  this  only  for  their  great  and 
immediate  objefl.  To  this  end  the  court  of  (lar-chamber  was 
.new-modelled,  and  armed  with  powers,  the  mod  dangerous 
'   .a^d  uuconftMutional,  over  the  perfont  and  properties  of  the 

fubjedl. 
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fubjca.  Informations  were  allowed  to  be  received,  in  liea^ 
of  indiaments,  at  the  aflifcs  and  feffions  of  thf  peace,  in 
order  to  multiply  fines  and  pecuniary  penalties.  The  ftatutc 
of  fines  for  landed  property  was  craftily  and  covertly  con-; 
triv'ed,  to  facilitate  the  dtftruftion  of  entails,  and- make  the 
Owners  of  real  eftates  more  capable  to  forfeit  as  wefl  as  to 
aliene.  The  benefit  of  clergy  (which  fo  often  intervened  to 
ftop  attainders  and  fave  the  inheritance)  was  now  allowed 
only  once  to  lay  offenders,  who  only  could  have  inheritances 
to  lofe.  A  writ  of  capias  was  permitted  in  all  aAions  on  the 
cafe,  and  the  defendant  might  in  confequence  be  outlawed; 
becaufc  upon  fiidli  outlawry  his  goods  became  the  property  of 
the.^rown.  In  fliort,  there  is  hardly  a  ftatute  in  this  reign, 
introduftive  of  a  new  law  or  modifying  the  old,  but  ^hat  ^  ^ 

cither  uireflly  or  obliquely  tended  to  the  emolument  of  the        ^ 
exchequer.  ' 

• 

IV.  This  brings  us  to  the  fourth  period  of  our  legal  hif» 
-tory,  VIZ.  the  reformation  of  religion,  under  Henry  the  eigh^, 
and  his  children ;  which  opens  an  entirely  new  fcene  in  cc- 
clefiaftical  mnttersj  the  ufur{)cd  power  of  the  pope  being  now 
for  ever  routed  and  dcftfoyed,  all  his  connexions  with  this 
ifland  cut  off,  the  crown  reftorcd  to  it's  fupremacy  over  fpi- ' 
ritual  men  and  caufes,  and  the  patronage  of  bilhopricks  being 
once  more  indifputably  vefted  in  the  king.  And,  had  the 
fpiritual  courts  been  at  this  time  re-united  to  the  civil,  wc 
fhould  have  feen  the  old  Saxon  conflitution  with  regard  to 
ecclefiaftical  polity  completely  reftored. 

With  regard  ^fo  to  our  cwtl  polity,  the  (tatate  of  wills, 
and  the  ftatutc  of  ufes,  (both  pafled  in  the  reign  of  this  prince,) 
made  a  great  alteration  as  to  property :  the  former  by  allow- 
ing the  devifi  c>i  real  eftates  by  will;  which  before  was  in  ge- 
ntral  forbidden;  the  latter;  by  endeavouring  to  deftroy  the 
intricate  nicety  of  w/^/,  though  the  narrownefs  and  pedantry 
of  the  court  of  common  law  prevented  this  ftatttte  from  hav-' 
ing  it*$  full  beneficial  cffe£l.  And  thence  the  courts  of  equity 
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%Sttmcd  ajurUicUQioni  diQateH  by  pommoajuftice  and  cpoi^ 
9ien.£en(e;^^'hkh|,  b^wcve^  arbitKarilj  excrcircd  or  prpdue* 
^yeof  JQaleufici  iu  h'&  iof^ncyi  has  at  length  been  matured 
iBto  a  moft  flfsgaot  fyitem  of  rational  jurifprudencci  th^ 
pfittripVia  of  which  (»»t  wUhftaading  they  may  differ  in  lorm^} 
fit  QPV  equally  a4optQd  by  the  courts  of  both  lav  and  e^^-* 
1^  Froi^A  thfl  ftatutc  ^f  ufcs.  and  another  (tatutc  of  the  fam^ 
a/aliquityy  (which  prote^ed  eftates  for  years  frocn  being  de- 
ftroy^  by  the  reverfioner»)  a  remarkable  alteration  took  place 
19  tha  mode  of  conveyancing:  the  antient  alTiirance  by  feofi^ 
loent  and  li«ery  upon  the  land  being  now  very  feldom  fTSkc^ 

tijkix  65^^  ^^^  ^^^  ^^^7  ^^i  i^^'^  private  invention  of  tranf- 
fiprring  pyoperty,.  by  fccret  conveyances  to  uiesi  and  lon^ 
tf rmft  of  yeacs  being  now  continually  created  in  mostgages 
t  43<  1  ^^  fsupnily  fcttlements^  which  n^ay  be  moulded  to  a  thoufaxui 
ttfeful  purpofcs  by  the  ingenuity  of  an  able  artifL 

.  Th%  hrtj^w  attack^  in  this  reign  upon  the  imn>iii^tty  of  ef* 

talsa-taiU  which  veducod  them  to  little  m9re  than  the  condl^ 

tiooal  fees  at  the  conamon  law,  before  the  pafilng  of  clie  ftatuMt 

ib  don'u :  the  eftabliihment  of  reeognizances  in  die  nature  of  a 

iUtuto*ftapl<:»  fpr  facilitating  the  raifing  of  fiaoncy  upon  landed 

i<pcurity*»  and  the  introdudion  oi  tlie  bankrupt  hwsi  a^s  weft 

for  the  punilhment  of  the  fraudjuknt^  as  the  Kljef  o£  the  un-^ 

fortunate,. Uader  j^ .  all.  thefe  were  capital  alterations  of  our  le^ 

gll  polity*  arxt  highly  coaveni^t  to  that  charaQsr^  irhiclr 

,  the  Engliih  began  now.  to  re-^umc»  of  a  great  commercial 

.people.    The  incorpoication  of^  Wales  wich  £x^laad^  m4 

the  more  uniform  adminiQration  of  jufticei  by  de(lroyii|g^ 

;£»me  counties  palafiM^  and. abridging  the  unreafonable^pri* 

.  wleges  of  fuqh  as  i:«maiued»  added  dignity  and  ftrength  .ti» 

<  th<  monarchy :  and,  ^ethfr.with  the  numexpua  improvp- 

ipents  before  obCerved  upoq»  and  the  redrefs  of  a»any  griev« 

.  ances  and  oppreiTions  which  Had  been  introduced  by  tds.fiv- 

ther,  will  ever  make  the  adminiftration  of  Henry  VUL  a  very 

diiViBguiihed  aera  in.  the  a^inaia  of  juridical  Uftofy.. 
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It  muft  be  howfver  rematlbed,  that  (pdrttcularly  iti  hii 
later  years)  the  royal  prerogative  was  then  ftrairkcd^-W  tf 
?try  tyrannical  and  oppreffivc  height;  ahd,  what  wa«^>W 
word  circumtlance,  it*s  encroachmentd  were  eftiiMifhctf  *Bjf 
law,  nnder  the  fan£Hon  of  thoTe  pii(il)ammo\is  parlUrtienttt/ 
otic  of  which  to  if «  eternal  difgrace  pafferf  a  ftatQt^,  ^hdrtbf 
it  was  enaAed  that  the  king's  proclamations  ihbald  hate  tht 
/orce  of  afts  of  parliament ;  and  others  coticnrrod  in  tlW 
creation  of  that  amafeing  heap  of  wild  and  neW-fanfjled  tre*^ 
lonsj  #hich  were  flightly  touched  upon  in  a  "former  chap^ 
ter*.  Happily  for  the  nation,  this  arbitrary  reign  Was  fuccced* 
ci  by  the  minority  of  an  amiable  prince  j  during  the  fliort  fun^ 
Ihine  of  which,  great  part  of  thefe  extravagant  laws  wete  re* 
pealed.  And,  to  do  juftice  to  the  fhorter  reign  of  queen  Mary, 
many  falutary  and  popular  laws,  in  civil  matters,  were  m^dc  [  432  1 
nndcr  her  adminiftraiion;  perhaps  th'e  better  to  reconcile  the  : '  - 
people  to  the  bloody  meafures  which  (he  was  induced  to  por^ 
fuc,  for  the  rc-eftablifliment  of  religious  flavery:  the  welU 
concerted  fcheraes  for  cfFecling  which,  were  (through  the 
providence  of  God)  defeated  by  the  feafonablc  acccffioti  of 
4}ueen  Elizabetlv. 

The  reJigiotJS  Kberries  of  the  nation  bring,  by  that  happy 
^vent,  eftablifiKd  (we  truft)  on  an  eternal  ba(is;  (thodgh 
obliged  in  thcrr  infancy  to  be  guarded,  agfliiifl:  papifts  itid 
dther  norr-conformiflls,  by  laws  of  too  fanguinary  a  nafure,) 
the  foreft:  laws  having  falicii  into  dlfiife ;  and  the  adminiftt^^ 
tion  of  civil  rfghtsf  in  the  courts  of  juftice  being  carried  oil  In 
a  regular  conrfe,  laccordihg  to  the  wife  inltittttionit  of  kiHg  . 
-Edward  the  firft,  without  any  material  innovations;  alFtfte 
principal  grievances  Introduced  by  the  Norman  conqUtfft 
feem  to  have  been  gradually  fliaken  off,  and  our  Saxon  con- 
ftitution  reftored,  virith  ConfideraWe  improvements:  cxcfcfpt 
btify  in*  Ae  continuaftttn  of  (he  military  tenures,  and  a  few  ' 
'father  'points,  ^ which  ftiir armed  the  crown  with  a  vctf  Op* 

»  •     I 
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preffive  and  dangefous  prerogative.  It  is  aUb  to  be  renMriocdB 
that  the  fpirit  of  enrichisg  the  clergy  aod  endowiog  rel^iouS' 
houfesbad  (through  the  former  abufe  of  it)  gone  o? er  to  fucfa. 
z  contrary  extremey  and  the  princes  of  the  houfe  of  Fudor 
and  th^ir  favourites  had  fallen  with  fuch  avidity  upon  the 
fpMs  of  the  cfaurchi'tfaat  adecentand  honourable  maintenance 
was  jvanting  to  many  of  the  bifliops  and  clergy.      1  his  pro-- 
doeed  the  refiraitfing  ftatutr s,  to  prrvent  the  alienations  o£ 
lands  and  tithes  belonging  to  the  church  and  uiiiverfities* 
The  number  of  indigent  pcrfons  being  alfo  greatly  iacreafed^ 
by  \(^ichdrawing  the  alms  of  the  monaflerics,  a  plan  was 
fbrm^' J  in  the  rergn  of  queen  Elizabeth,   mare  humane  and 
beneficial  than  even  feeding  and  cloathing  of  millions  s  by 
affording  them  the  mea-ns  (with  proper  indnlby)  to  feed  and 
to  cloath  themfelves.     And,  the  farther  any  i'uui'cquenc  planfi 
for  maintaini'ig  tiie  poor  have  departed  from  tliis  inftjtution, 
the  more  imprafticable  and  even  pernicious  their  viilonary 
attempts  have  proved. 

t 

Vai^-}  However,  confidering  the  reign  of  queen  Llizabeth  in 
a  great  and  political  view,  we  have  no  reafon  to  regret  many 
fubfequent  alterations  in  the  £ngl;(h  conflutution.  For, 
diough  in  general  fhe  was  a  wife  and  exv^Hent  princefs,  and 
loved  her  people;  though  in  her  time  trade  flouriflied,  riches 
iticreafed,  the  laws  were  duly  adininiilcred»  the  n?.tion  was 
tti^St^A  abroadi  and  the  people  happy  at  home  ^  ytt^  the 
inereafe  of  the  power  of  the  itar-ch.jmber,  and  the  erccliou 
0^  the  high  commiffion  court  in  nuttv^rs  ecclcfiaftical>  were 
the  work  of  hec  reign,  She'alfo  kept  her  parllamcats  at  a 
very  awful  dillance :  and  in  many  prfrticuLirs  Ihe,  at  times, 
>vould  carry  the  prerogative  as  high  as  her  moil  arbiiraiy  pre* 
deqeflbrs.  It  is  tVue,  (he  very  feldom  exerted  this  preroga- 
«iv<,  fo  as  to  oppiefs  individuals ;  but  iUU  flie  had  it  to  eitert; 
and  therefore  the  felicity  of  hec  leign  depended  more  on  htx  - 
want  of  opgs^J^unity  and  inclination,  than  want  of  power  to 
play  the  tyrant.  This  is  a  high  encomium  on  her  merit  9  but 
at  the  fame  time  it  is  faffieiient  to  fiiew,  that  thefe  were  not 
,   •  T  .;  thofc 
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I  thofegolden  days  of  genuine  liberty  that  ^we  formedy  were 

f  tatjght  to  be]teve:  for,  furely,  the  true  liberty  of  the  firibje£( 

^  confifts  not  fo  much  in  tlie  gracious  behaviour^  as  in  the  lir 

i  mited  po^^efj  of  the  fovereign.   > 
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The  great  revolutions  that  had  happened,  in  manners  aJ3i4  ' 

in  property,  had  paved  the  way,  by  imperceptible  yet  fui;^ 
dogreesi  for  as  great  a  revolution  in  government ;  yet^  whilf 
that  revolution  was  eficding,  the  crown  b9:ai|:ie  more  arbl^ 
trary  than  ever,  by  the  progrefs  of  tho(e  very  mcanB  which 
afterwards  reduced  it's  power.  It  is  obvious  to  every  obferver^ 
that,  till  the  cbfe  of  the  Lancaftrian  civil  wars,  the  pror* 
petty  and  the  power  of  the  nation  were  chiefly  divided  bc«> 
tween  the  king,  the  nobility^  and  the  clergy.     The  commons 
were  generally  in  a  (late  of  great  ignorance;  their  perfonal 
wealth,  before  the  extenfion  of  trade»  was  comparatively 
fmalU  and  the  nature  of  their  landed  property  was  fuch^ 
as  kept  them  in  continual  dependence  upon  their  feodal  lord, 
being  ufually    fome  powerful  baron,  fame  opulent  abbey, 
or  fometimes  the  king  himfelf.  Though  a  notion  of  general  [  434  ]] 
liberty  had  llrongly  pervaded  and  animated  the^  whole  con* 
ftitution,  yet  the  particular  liberty,  the  fiatural  eqiaality,  and 
perfonal  independence  of  individuals,  were  little  regarded  pr 
'  thought  of;  nay  even  to  aflcrt  them  was  treated  as  the  height 
of  fedition  and  rebellion*     Our  ancedora  heard,  with  deteftr 
ation   and  honor,  thofe  ferltiments  rudely  delivered,  and 
puflied  to  mod  abfurd  esctremes,  by  the  violence  of  a  Cade 
and  a  Tyler;  which  have  fince  been  applauded,  with  a  zeal 
almoft  rifing  to  idolatry,  when  foftened  and  recommended 
by  th*  eloquence,  the  moderation,  and  the  arguments  of  a 
Sidney,  a  Locke,  and  a  Milton.       , .    .        . 

BuV  when  learning,  by  the  invention  of  printing  and  thcr 
progrefs  of  religious  reformation,  began  to  be  universally  difler 
minated ;  when  trade  and  navigation  were  fuddenly  carried  tp 
an  amazing  extent,  by  the  u&  of  the  compafs  and  the  confe* 
quent  difcovery  of  the  Indies  ^  the  minds  of  men,  thus  en« 
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lightened  bf  (crence  Hid  cttlarged  bj  Hlifenr>liMi  «U 
fcegafi  to  entertain  t  mott  jiiftoptmoti  of  tii^  dignity  and d|jhlt 
of  fnankinfl.    An  tnundatkm  of  wealth  floired  in  npon* 
merchants,  and  middliog  rank ;  vhile  the  two  great  eftaoe^ 
the  kingdom^  which  formerly,  bad  balanced  the  preiQgptflrc^ 
the  nobility  and  clergy,  were  gnratly  impovcrtftod^Hl 
eiied.     The  popifli  clei:gy«  dete£fced  in  tlieir  firaods 
abufesy  etpofed  to  the  refeptmeot  of  the  popnbot«s|iMi  ftiip* 
ped  of  their  lan^s  and  revenues,  ftood  tvemblMg  for  dici^ 
tery  exigence.    The  nobles,  enervated  by  the  yefincnwM*  €C 
luxury,  (which  knowledge,  foreign  travel^  and  the  pvogicdb 
of  the  politer  arts,  are  too  apt  to  introduce  with.  themiiBlTC%^ 
and  fired  with  difdain  at  being  rivalled  ip  magnifioence  bj  thfft 
opulent  citiaens,  fell  into  enormous  expences;  to  gtfitifif- 
tirhich  they  were  .permitted,  by  the  policy  of  the  tinaeBy-  4C» 
diffipate  their  overgrown  eftatesj  i|nd  alienate  their  9otimf^ 
patrimonies.    This  gradually  reduced  their  power  and  tbmit 
rnflnenee  within  a  very  moderate  boynd:  while  the  kiagi  by 
the  fpbil  of  the  monafterics  and  th^  gre^^t  incrtafe  of  rficco^ 
foms,  gtt^  rich,  independent,  and  haughty :  and  the  ooas^f 
t  435  3  ^^^^  wcTt  not  yet  (enfible  of  the  ftrength  they  had  acquired^ 
nor  urged  to  examioe  it's  extent  by  new  burthens(  oj  opprei^ 
•     five  taxations,  during  the  fudden  opulence  of  the  excbcqacs* 
Intent  upon  acquiring  new  riches,  and  happy  in  being  free4 
ftom  the  infolence  and  tyranny  of  the  orders  more  iramediatdlj 
«bove  them,  they  neyer  dreamed  of  oppoCng  the  prcroga* 
ttve,  to  "Orhich  they  had  been  fo  little  accuftosied^mucfalcfii 
bf  taking  the  lead  in  oppoOtion,  to  which  by  their  we^tt 
«nd  thttt  property  they  were  now  entitled*     Thelattef  fcacr 
Df 'Henry  the  eighth  were  therefore  the  time^  of  the|pceateft 
defpotifm,  that  have  been  known  iii  this  ifland  fince  the  dcatb 
of  William  the  Nornaan:   the  prerogative,  a$  it  theq  ftpod 
bf  common  law,  (and  much  more  when  extended  by  aft^ 
of  patllament,)  being  too  large  to  be  endured  in  a  laod  q(f 
Uberty, 

QuUN  Elis^bcth^  ^nd  the  intermediate  princes  of  the  Tu« 
^f  iM^e^  had  almoft  thf  fame  legal  powers,  and  ibmetimes 

exerted 


a 


Ctetttd  tlueiiit»  ttmghly)  t^  '^^'  fttfier  Kxig  Henry*  the 
/t^ihtk^  fim  tht  crltteal  (it  u  at  ion  of  tKat  princefs  vAih  ^f> 
gordtohcr  legitlrtiacy,  her  itligibh,  her  eiimity  y9nth  Spajfi; 
dti<!*her|cn!6ufy  of  the  queen  of  Scots,  "occafioncd  greater 
cdtodtoiki  in  her  condiift.  She  proVably,  V)r  Ler  able  advifers^ 
fcail  pcnetrwlbn' enough  to  fllfccrn  how  the  power  of  the 
tWjgddmhsjd  gradually  (hifted*  ys  chantie),  and  wifdoin 
Mough  nor  to  provbfe  tjic  commons  to  kifcover  and  feei 
f  heir  ftreogth.  She  therefore  drew  a  veirovet  the  odious  part 
of  p»ett)g<tiTc;  trhich  was  never  warttonly  thrown  aiidc^  but 
j|jft^f  to  ahfwcr  fome  Important  purpofc :  and,  though  the 
royal  ttreafiiry  Ho  longer  overflowed  with  the  wcahh  of  the 
defgy,  which  had  been  aTIgranted  out,  and  had  contributeci 
to  enrkh  tlie  people,  fhe  alked  for  fupplies  wit)i  fuch  mb« 
deration,  and  managed  them  with  fo  much  oeconomy,  that 
the  ocMnmons  were  haj^pyirt  obliging  her.  Such,  in  ihort^ 
prert  her  clrcumftances,  herneceffities,  her  wifdom,  and  her 
good  drfpofirioD,  that  never  did  a  prince  fo  long  and  fo  en* 
firely,  tor  the  fpacc  of  half  a  century  together,  reign  iivthe. 
gffi;£Hons  of  the  people,  "  .  -  ^  • 

On  the  ^cceflion  of  king  James  I,  no  new  degree  pf  royal  £  J^y6  j 
powef-lvas  added  to,  or  exercifcd  by,  him:  but  fuch  a fccptre, 
wa^  too  weighty  to  be  wielded  by  fuch  a  hand.    The  unrca«. . 
fonabte  and 'imprudent  exertion  of  what  Was  th<n  deemed  to^ 
be  prerogative,  upon  trivial  and  unworthy  occaGon^,.  and« 
the  cliiRi  of  :|'mbre  abfolute  power  inherept  in  the  kingljr 
office  than  had  ever  been  carried  into  pra£lice,foonawakefied 
th^^ffleeping  Hon.    The  people  heard  with  aftonilhment  doc« . 
ti?nes  pf  cached  from  the  throne  and  the  pulpit^  fubvcrfivc  of  \ 
liberty  and  property,  and  all  the  natural  rights  of  humat^itfr, , 
T%ey  examined  into  the  divinity  of  th^s  claim,  and  found  it. 
weakly  and  fallacioufly  fupported :    an4  common  xeafon  af«  ^ 
furcd  them,  that,  if  it  were  of  human  origin,  no  confticu-.; 
tion  could  eftablidi  it  without  power  of  revocation,  no  pre- 
cedent could  fanciify^  no> length  -of  time  ddiild  conYTrni  it. 
'I^p  leader;^  kl\  th^e  pvilff  of.  the  nation,  ahd'fouhd  th^y  half  ^ 

ability 
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abUitj  as  well  as  inclioation  to  rcfift  it  i  a«d  iccoidingl  j 
fifted  and  oppofed  it,  whencTer  the  pufillaaimoHa'  temper  of 
the  reigning  monarch  had  courage  to  put  it  to  the  trial  ;    amd 
they  gained  fome  little  viclories  in  the  cafes  of  cpocealmexits, 
monopolies,  and  the  diCpenftng  power.     In  the  mean  timcy 
Yery  little  was  done  for  the  improvement  o£  pcirate  jaffciccp 
except  the  abolition  of  landluaries,  and  the  exteafion  of  the 
bankrupt  laws,  the  limitation  of  fuits  atid  adtoius  and  die 
regulating  of  informations  upon  penal  (tatutes.     For  I  can^ 
not  clafs  the  laws  againft  witchcraft  and  conjuration 
the  head  of  improvements  ^    nor  did  the  difpute 
lord  Lllefmere  and  (ir  Edward  Coke,  concerning  the  powers 
of  the  court  o£  chancer y>  tend  much  to  the  adranccoieat  of 
juftice. 

Indeed  when  Charles  the  firft  fuccceded  to  the  crown  of 
his  father,  and  attempted  to  revive  fome  enormrties,  which 
had  been  dormant  in  the  reign  of  king  JameSi  the  loana  and 
t>eaevoknces  extorted.from  the  fubjefii  the  arbitrary  imprifoo* 
ments  for  refufa),  the  exertion  of  martial  law  in  time  of  peace, 
and  other  domedic  grievances,  clouded  the  morning  of  that 
[  437  ]  niifguidcd  prince's  reign;  which,  though  the  noon  of  it  begaa 
a  little  to  brighten,  at  laft  went  down  in  Uood,  and  left  ths 
whole  kingdom  in  darknefs.    It  muft  be  acknowledged  that» 
by  the  petition  of  right,  enad^ed  to  aboliih  thefe  encroach-* 
ments,  the  Engliih  coiiditution  received  great  alteration  and 
improvement.     But  there  (lill  remained  the  latent  power  of 
the  foreil  laws,  which  the  crown  nicfl:  unfeafonably  revived* 
The  legal  jurifdi£tion  of  the  ftar-chamber  and  high  commif-- 
fion  courts  was  alfo  extremely  great ;    though  their  ufiirped 
authority  was  ftill  greater.     And,  if  wc  add  to  thefe  the  dif- 
ufe,  of  parliaments^  the  iii-timcd  zeal  and  defpotic  proceed* 
ings  of  the  ecclefiaflical  governors  in  matters  of  mere  indif- 
ference, together  with  the  arbitrary  levies  of  tonnage  and 
poundage,    (hip- money,    and  other  projects,  we  may  fed 
grounds  mod  amply  fufhcient  for  feeking  redrefs  in  a  legal 
conftitutiunal  way,     This  feJrefs^  When  fought,  was  alfo 

conftitutionally 
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sir  conftitutionallj  gtTcn :  for  all  thefe  opprefOons  were  zStmilj 
aboliQicd  by  the  king  in  parliament, .  before  the  rebellion 
broke  out,  by  the  feveral  ftatutes  for  triennial  pariiansents^ 
for  aboliOilng  the  (tar-chamber  and  high  commxffion  courts^ 
for  .afcertaining  the  extent  of  forefts  and  foreit-laws,  for  re* 
nouncing  (hip<^ntoney  and  other  exa£txons,  and  for  giving  up 
the  prerogative  of  knighting  the  kingVtenants  in^c^pm/vx 
confequeace  of  their  feodal  tenures :  though  it  muft  be  ao- 
kuowJedged  that  thefe  concefiions  were  not  made  with  fo  good 
a  grace,  as  to  conciliate  the  confidence  of  the  people.  Un«* 
fortunately,  either  by  his  own  mifmanagement,  or  by  the 
arts  of  his  enemies,  the  king  had  lod  the  reputation  of  fince* 
rity;  which  is  thegreatedunhappinefsithat  can  befal  a  prince* 
Though  he  formerly  had  ftrained  his  prerogative,  not  only  be>% 
yond  what  the  genius  of  the  prcfent  times  would  bear,  but 
alfo  beyond  the  examples  of  former  ages,  |ie  Jiad  now  con<- 
Rented  to  reduce  it  to  a  lower  ebb  than  was  confident  with 
monarchical  government.  A  condu£l  fo  oppoGte  to  his  temper 
and  principles,'] oined  with  fome  raOi  a<^ions  and  unguarded 
exprefiions,  made  the  people  fufpc£i  that  this  condcfctnfioR 
was  merely  temporary.  Flu(hed  therefore  with  the  fuccefa 
they  had  gained,  fired  with  refcntment  for  pad  oppreflions, 
and  dreading  the  confequences  if  the  king  fhould  regain  his  [  438  3 
power,  the  popular  leaders  (who  ui  all  agc^Juve  called  them*  ^ 

felves  the  people)  begin  to  grow  infolcnt  and  ungovernable  ; 
their  infolence  foon  rendered  them  defperate  :  and  defpair  at 
length  forced  them  to  join  with  a  fet  of  military  hypocrites 
and  enthufiafts,  who  overturned  the  church  and  monarchy, 
and  proceeded  with  deliberate  folemnity  to  the  trial  and  mur« 
der  of  their  fovereign. 

I  PASS  by  the  crude  and  abortive  fchemes  for  amending 
the  Vaws  in  the  tinhcs  of  confufion  which^followed  ;  the  mod 
pYomiGng  and  fenfible  whereof  (fuch  as  the  eftabliihment  of 
new  trials,  the  abolition  of  feodal  tenures,  the  z€t  of  na?i- 
gcrtioD)  and  fome  others)  were  adopted  in  the 

V.  Fifth 


438  P  u  B 1  t  ic  BotMt  iy» 

V.  FjfTM  period,  which  I  am  nctttb  thenrt6ti4  lA.  after 
&e  reft  oration  of  king  Charles  II,  Immedialdy  upon  wliicb, 
the  principal  remaining  grievance,  the  do£^rine  and  confer 
faiences  of  military  tenures,  were  taken  Iway  and  aboliOicff^ 
txcept  in  the  inftancc  of  eorruption  tif  inheritable'  blood, 
ttpon  attainder  of  treafon  and  felony.  Ai^d^hough  the  ttio^ 
^rchy  in  whofe  pcffoti  the  royal  government  was  reftored, 
and  with  it  our  anticnt  conftitutlon,  defcrves  no  commcnda* 
tlon  from  pofterity,  yet  in  his  reign,  (wicked,  fanguinary^ 
iLtiA  tarbnlent  as  it  was,)  the  concurrence  of  happy  circum* 
ftanees  was  fuch,  that  from  thence  we  may  date  not  only  thtj 
re-eftnblilhment  of  our  church  arxi  monarchy,  but  alfo  tbe 
<omptete  reftitution  of  Englifii  liberty,  for  the  firft  time, 
fince  it's  total  abolition  at  the  conqueil.  For  therein  not  only 
ihe.fe  flavi(h  tenures,  the  b»dge  of  foreign  dominiod^  with  ^I| 
their  opprefiive  appendages,  were  remo7e<l  from-incumbcriii^ 
.the  eftati^s  of  tlic  ftibje£l ;  but  alfo  an  additional  Jfecurity'of 
his  perfon  from'^mprifonment  was  obtained,  by  that  gteat 
bulwark  of  our  conltitution^  the  iaieas  corpus  a<^,  Thefe  ttt^ 
ftatutes*  T^ith  regard  to  our  property  and  perfons,  form  a  (ec<!iiid 
magfta  carta,  as  beneficial  and  eifeQual  as  that  of  Running- 
*  .Mead.  That  only  pruned  the  luxuriancieB.of  the  feotfol  fyf* 
.tern  -,  bat  the  ftatute  of  Charles  the  fecond  extirpateil  all  i^t 
t  439  1  9?vetie$ ;  except  perhaps  in  copyhold  tenure  i  and  thei«  allb 
;fhey  are  now  in  great  meafure  enervated  by  gtadual  cuftotti, 
^afid  the  interpofuion  of  our  courf^  uf  jud'tce.  Magna  CaxtA 
0|ily,  in  general  terms,  declared^  that  no  man  Ihall.  be  im- 
^prifoned  contrary  to  law :  the  iabeai  cprpus  nSt  points  him  oqt 
'  ,«ffeAuat  means,  as  well  to  teleaft  htmfelf,  though  commitied 

^tven  by  the  king  in  connciU  a&  to  puni(h  all  thoit.whO  (kkail 
thus  unconditutionally  mifufe  hii)u  . . 


\.  i 


••   •'  -* 


...  Tp  tbefe  I  may  add  the  aboJition  of  the  prempitfr^'s  of 

*.fninr<qrancei  and  pre^oiptiyDti  \  the.  flat4i6e  fot  JioUiag'tfieAi* 

atal  parliaments ;  the  teft  and  corporation  z£t%^  which  feutrt 

.both  our  civil  and  .religious  Itberuea;   the  afaoJitioii  of -the 

writ-^r  hairetico  cotnhurpido:  the  ftatutc  of  frauda  and'perjd- 

■      ■♦    ••       •  c^   ^  '     lies. 


■a«. 


iCh.  ^J^'  Wrongs.  .4J^ 

Ki«5^  i  ^f<»A  antf  iocfiffaiy  fecuiity  to  pwrivate  property  i  tJ^ 

tM^it  Inv  di&ribiiiCMM  qI  inteftate3'  eftates  $  $^r4  ib^t  ^ 
VoJwdmcQts  aod  jet^tuds^  which  cut  off  tbofc  fupetflupujB 
ai€»ti«s  which  ib  loog  bajd  difgraccd  our  courts -»  togeth^t  yf\^ 
%Wkj  p6li«r  wb^Icfomje  a£l9  tlnat  were  pafledl  ia  thia  i:eiigQ^ 
{oi  the  lnQiiefit  o£  Davigation  and  tW  xmprQiVQment.Qf  forcu^ 
caovocf ce :  and  the  vbole,  when  yire  lil^ewifc  cox>Gctcr  the 
free<ioai  ftom  taiies^anA  armies  whkh  thefubjefi  then  enJQje4^ 
w*ill  he  fidScreat  to  demooflrate  this  trtctb,.  '<  that  the  co«i^ 
^  ftlttttion  of  England,  had  aitived  to  it's  full  yigo«ur»  .,aofl 
*^  the  true  balance  betweeti  liberty  and  prerogative  wa$  ^»]gr 
^  P^y.  eftabliibed  b;  lavh,  in  the  reigi»  cif  .kbg  Cbs^les  thj^ 
'^  iccoixd." 

•  *  ■ 

It  is  far  froiwtnf  intention  to  pj^liate  or  defend  many  very 

ftiquitoua  proceedk>gS|,  contrary  to  alt  law,  in  tliat  refgn^ 

thtough  tlie  artifice  of  wicked  politicians,  both  m  and  out  of 

^ni[^loyment.     What  feemsinconteftible  is  this,  thaf  ij?  the 

hfui^i  as  it  then  ftood,  (notwithftanding  fomc  invidious,  liay 

^  '4angerouS)  bvanchcjs  of  the  prerogative  have  fince  been  lopped 

off^  and  the  reft  more  clearly  delTncd,)  the  people  had  as  large  r  -^^  n 

tf  portion  of  real  liberty^  as  is  confident  witha  (late  of  fociety^; 

'>and  fufficicnt  pgwer,  redding  in  their  own  hands>.  to  aflert 

and  preferve  that  liberty,  if  invaded  by  the  royal  prerogative* 

For  which  I  nted  but  appeal  to  the  memorable  cataftrbphe  of 

the  acxt  leign.     For  u:hen  king  Charlea's  deluded  brotli^r 

attempted  to  enflaiw  the  natbOi  he  fonnd  it  was  beyond  his 

*power:  the  people  both  couM,  and  die)',  tefift  him;  and>,{fi 

4#nfe^enCe  of  fuch  refiftance,  obliged  htm  to  quit  his  exi- 

.«0t^rii2e  and  his  thsone  Cogethev.     Which  introduces  n^'^. 

Ac  laft  peiiqd  of  our  leg^l  hiftory ;,  viz. 

.  -VJ.  FitOM  the  Tcvotation  in  i68S  to  the  jflrdfent  rttoe  '  lit 
many  laws  have  pafifed  ;  as  the  bill  of  rightt;  fhe 


^  »• 


*"   Tht  point  of  time  at  ujitch  I  and  tbat  fot  licejrfing  tbe  prefj  had  ex- 

iMuU  chufe  U)»  fix  this  tbeoritiiat  perfec.'  pircd  :    though  the  yctn  whkh  imvit' 

tioo  oi  ouc  j^ubiic  law.  It  the  y<ar  4679;  SaXelf  iiallpw94  it;  wvc  tinoc' «6  0mt 

ite  lift  Meat  Uffus  ait  wat  pa0cd,  fra£ik^  opprcfiioa.. 

tokratioot 
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toteratioti  aS,  the  a£k  of  fettlement  with  it^s  coftdieioM,  the 
a£k  for  uniting  England  with  Scotland,  and  feme  others  t 
which  hare  aiTerted  our  liberties  m  mo^e  clear  and  emphtticai 
terms ;  have  regulated  the  fucceflion  of  the  crown  by  pariia* 
metir,  as  the  exrgencies  of  religious  and  civil  freedom  Hef  uired^ 
have  confirmed,  and  exemplified,  the  dodrine  of  tcuftance, 
when  the  executive  magiftrate  endeavours  to  fubvert  the  con* 
ftitution  \  have  maintained  the  fuperiority  of' the  Uws  abovil 
the  king,  by  pronouncing  his  difpenfing  power  to  be  illegal; 
have  indulged  tender  confciences  with  every  religious  liberty^ 
confident  with  the  fafety  of  the  (late ;  have  eftablifhed  trien- 
nial, fince  turned  into  feptennial,  ek£iions  of  members  ta 
(erve  in  parliament ;  have  excluded  certain  officers  from  the 
houfe  of  commons  :  have  reftrain^d  the  king's  pardon  from 
obftrufting  parliamentary  impeachments  \  have  imparted  ta 
all  the  lords  an  equal  right  of  trying  their  fellow  peers ;  have 
regulated  trials  for  high  treafpn  ;  have  afibrded  our  pofterity 
a  hope  that  corruption  of  blood  may  one  day  be  aboliihed 
and  forgotten  ;    have  (by  the  defire  of  his  prcfent  majefty) 
fet  bounds  to  the  civil  lift,  and  placed  the  adminiftration  of 
-  that  revenue  in  hands  that  are  accountable  to  parliament; 
•  and  have  (by  the  like  defire)  made  the  judges  completely 
independent  of  the  king,  his  minifters,  and  his  fucccflfors. 
Yet,  though  thefe  provifions  have,  in  appearance  and  nomi- 
r  441  1  naily,  r«;duced  the  ftrength  of  the  execJuttve  power  to  a  much 
lower  ebb  than  in  the  prtceding  period ;  If  on  the  other  hand 
we  throw  into  the  oppoGte  fcale  (what  perhaps  the  immode- 
rate reduftion  of  the  antient  prerogative  may  have  rendered 
in  fome  degree  neceflary)  the  vafl:  acquifition  of  force,  arifing 
from  the  riOt-a£k,  and  the  annual  expedience  of  a  (landing 
army ;  and  the  vaft  acquifition  of  perfonal  attachment,  arif- 
ing from  the  magnitude  of  the  national  debt,  and  the  manner 
of  levying  thofe  yearly  millions  that  are  appropriated  to  pay 
*       the  intcrefl  j  we  (hall  find  that  the  crown  has,  gradually  and 
imperceptibly,  gained  almoll  as  much  in  ihHuence,  as  it  has 
apparently  loft  in  prerogative. 

Tnr 


The  chief  alterations  of  moment  (for.  the  time,  woald 
fail  mc  to  defcenti  to  minutiae)  in  the  adininiitration  of  private 
juftice  during  this  period,  are  the  folemn  recpgnition  of  the 
law  of  nations  with  refpefl  to  the  rights  of  embailadors :  the 
-cutting  off*,  by  the  (latute  for  the  amendment  of  the  lawj  a 
vaft  number  of  excrefccnces,  that  in  procefs  of  time  had 
fprung'Ottt  of  the  praftical  part  of  it :  the.  prote^iqa  of  cor- 
porate rights  by  the  improvements  in.writs  of  mandamuSy  and 
informations  ini  nature  of  quo  warranto  ,*  the  regulations  of 
trials  by  jury,  and  tlie  admitting  witneiTes  for  prifoners  upon 
oath  :  the  farther  reilraints  upon  alienation  of  lands  in  mort- 
main :  the  annihilation  of  the  terrible  judgment  oi  peine  fort 
ct  dure  :  the  extenfion  of  the  benefit  of  clergy,  by  abolifliing 
the  pedantic  criterion  of  reading :  the  countcrbuhnce  to 
this  mercy,  by  the  vaft  ingreafe  of  capital  punlftiment :  the 
new  and  efFc£lual  methods  for  the  fpeedy  recovery. of  rents: 
the  improvements  which  have  been  made  in  ejeclments  for 
the  trying  of  titles :  the  iatrodudlon  and  eftabllQiment  of  pa- 
per credit^  by  indorfemcnts  upon  bills  and  notes,  which  have 
ihewn  the  legal  poflibility  and  convenience  (which  our  an- 
ceftprs  fo'long  doubted)  of  afTigning  ^  chofe  in  aclicn  :  the 
tranflation  of  all  legal  proceedings  into  the  Engliib  language: 
the  ereflion  gf  court^s  of  confcience  for  recovering  fmall 
debts,  and  (which  is  much  the  better  plan)  the  reformation 
of  county  courts  :  the  great  fyftem  of  marine  jurifprudence, 
of  which  the  foundations  have  been  laid,  by  clearly  deve-  [  44a  J 
loping  the  principles  on  which  policies  of  infurance  are 
founded,  and  by  happily  applying  tho(c  principles  to  parti-"* 
cular  cafes :  and,  laftly,  the  liberality  of  fentiment,  which 
(though  late)  has  now  taken  poflcflioti  of  our  courts  of  com-  ' 
moa  law,  and  induced  them  to  adopt  (where  facts  can  be 
clearly  afcertained)  the  fame  principles  of  redrefs  as  have 
prevailed  in  our  courts  of  equity,  from  the  time  that  lord 
Nottingham  prcGded  there ;  and  this,  not  only  where  fpc- 
«tally  impowered  by.  particular  ftatutes,  (as  in  the  cafe  of 
bonds,  mortgages,  and  fet  ofFs,)  but  by  extending  the  re- 
medial influence  of  the  equitable  writ  of  trefpafs  on  the  cafe, 

15  according 
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teeordtfig  to  it's  primitive  inftitution  by  king  Uwvi  the 
firft^  to  almoft  evetj  infttnce  of  iii^uftice  net  itmedied  hf 
any  other  procefs.  And  thefe,  I  think,  are  all  the  materia 
alterations  Aat  have  happened  with  refpcA  to  private  juftice^ 
in  the  conrfe  of  the  prefent  eeaturj^ 

Thus  thercfotei  for  the  amofenlent  and  inftruftion  Of  ib4 
fttbdent^  I  have  endeavoured  to  delineate  fome  rude  outliaci  of 
a  plan  for  the  hiftory  of  our  hwa  and  liberties  ;  from  their  firft 
rife^  and  gradual  progrefs,  among  our  Britifli  and  Saxon  an* 
ceftors,  till  their  toul  edipfe  at  the  Norman  conqueft;  froo^ 
which  they  have  gradually  emerged^  and  rifen  to  the  perfeo> 
tion  they  now  enjoy ,  at  diflbrem  periods  of  time.  We  hav^ 
(een,  in  the  courfe  of  our  inquiries,  in  this  and  the  former 
volumes,  that  the  fundamental  maxims  an^  rules  of  the  law^ 
which  regard  the  rights  of  perfons,  and  the  rights  of  things 
the  private  injuries  that  may  be  offered  to  both,  and  the 
crimes  which  aScQ,  the  public,  have  been  and  are  every  day 
improving,  and  are  /low  fraught  with  the  accumulated  wi£* 
dom  of  ages  :  that  the  forms  of  adminiftering  juftice  caoie  tm 
perfection  under  Edward  the  firft ;  and  have  not  been  much 
varied,  nor  always  fOr  the  better,  (ince :  that  our  religkms 
liberties  were  fully  eftablifhed  at  ihe  reformation  :  but  tint 
the  recovery  of  our  civil  and  political  liberties  was  a  wovk  of 
longer  time ;  they  not  being  thoroughly  and  completely  re- 
gained, till  after  the  re&oration  of  king  Charles,  nor  fully 
C  443  ]  and  explicitly  acknowledged  and  defined,,  till  the  aera  of  the 
happy  revolution.  Of  a  conftitutlon  fo  wifely  contrivedF^ 
fo  (Iropgly  raifed,  and  fo  highly  finiOied,  it  is  hard  to  fpeak 
wjth  that  praifc,  which  is  juftly  and  fevercly  it*»  duc:~thc 
thorough  and  attentive  contemplation  of  it  will  fumilk  it^ 
bed  panegyric.  It  hath  been  the  endeavour  of  thefe  comma** 
tarics,  however  the  execution  may  have  fucceeded,  to  examine 
it's  folid  foundations,  to  mark  out  it*s  extenfive  plan,  to  e«« 
plain  the  ufe  and  diftribution  of  it's  parts^  and  frorp  the  baip* 
raonious  concurrence  of  thofefeveral  parts  fo  demonftrate  the 
elegant  proportion  of  (lie  whole.    We  have  taken  oecaifio>m 

to 
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to  admite  at  every  tum.the  noblf  monuments  of  antient  Cm* 
plicity^  and  the  more  curious  refinements  of  modern  art.  Nor 
have  it^s  faults  been  concealed  from  view ;  for  faults  it  ha9| 
left  we  {hould  be  tempted  co  think  it  of  more  than  human 
ftru£lure :  defed6>'  chiefly  arifing  from  the  decays  of  time, 
or  the  rage  of  unikilful  improvements  in  later  ages.  To  {\x(* 
taiui  to  repair^  to  beautify  this  noble  pilci  is  a  charge  intruft- 
ed  principally  to  the  nobility,  and  fuch  gentlemen  of  the 
kingdom,  as  are  delegated  by  their  country  to  parliament. 
The  prote£lion  of  thb  liberty  of  BRiTikiif  is  a  duty 
which  they  owe  to  themfelves,  who  enjoy  it ;  to  their  an- 
ceftors,  who  tranfmitted  it  down  i  and  to  their  pofterit]^ 
who  will  claim  at  their  hands  this^  the  bcft  birthright,  and 
nobleft  inheritance  of  mankind. 
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$  t.  llBtdai>  of  OH  IndiSment  and  Conviaion  of  Murdeh^ 

ai  ibe  JJJifes. 

Warwickftiirc,  1     \jX4t  ft  temembereb^   that  at  the  general  Seffion  of 

to  wit,        J    ^^  feflion  of  the  lord  the  king  of  oyer  and  cyer  and  term 
iermtner  holden  at  Warwick  in  and  for  the  faid  county  of  War-  nnmr. 
wicky  on  Friday  the  twelfth  day  of  March  in  the  fecond  year 
of  the  reign  of  the  lord  George  the  thifd,  now  king  of  Great 
Britain,   before  fir   Michael  Foller,  knight,  one  of  the  juftices 
of  the  faid  lord  the  king  afligned  to  hold  pleas  before  the  king 
himfelf,  fir  £dward  Clive,   knight,   one  of  the  juilices  of  the 
faid  lord  the  king,   of  his  court  of  common  bench,  and  others 
their  fellows,  juUices  of  the  faid  lord  the   kinfir,  afligned  by 
letters  patent  of  the  faid  lord  the  king,  under  his  great  feal  of  cornxnifEait 
Great  Britain,  made  to  them  the  aforefaid  juillces  and  others,  of 
and  any  two  or  more  of  them,  (whereof  one  of  them  the  faid 
fir  Michael  Fofter  and  fir  Edward  Clive,  the  faid  lord  the  king 
would  hare  to  be  one,)  to  inquire  (by  the  oath  of  good  and 
lawful  men  of  the  county  aforefaid,  by  whom  the  truth  of  th^ 
matter  might  be  the  better  known,  and  by  other  ways,  methods, 
and  means,  whereby  they  could  or  might  the  better  know,  as 
well  within  liberties  as  without)  more   fully  the   truth  of  all 
treafons,  mifpriiions  of  treafons,  infurre(^ions,  rebellions,   coun- 
tcrfcitinfis,    clippings,  wa(hings,  falfe  coinings,  and  other  falfi- 
ties  of  the  monies  of  Great  Britain,  and  of  other  kingdoms  ot 
dominions  whatfoerer ;   and  of  all  murders,  felonies,  manslaugh- 
ters,  killn«gs,  buffglancs,   rapes   of  women,  unlawful  meetings 
and  conventicles,  unlawful  uttering  of  words,  unlawful  affem- 
blies,     mifpriiions,    confederacies,    falfe    allegations,    trefpaffes, 
riots,    routs,    retentions,    efcapes,    contempts,     falfities,    nceU- 
^gences,    concealments,   maintenances,   oppreflions,    cbamparties^ 
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deceitSf  and  all  other  mifdeeds^  ofTcnccSy  an4  injuries  what  fa' 
rvcr,  and  alfo  the  acceflbrics  of  the  fame,  within  the  county 
'aforefaidy  as  well  within  liberties  as  without^  by  whomfocvcf 
and  howfocver  done,  had,  perpetrated,  and   committed,  and  by 
whom, .  to  whom,  when,  how,  and  in  what  manner ;  and  of  all 
other  articles  and  circumftances  In  the  faid  letters  patent  of  the 
faid  lord  the  king  fpecified ;   the  premifes  and  every  or  any  of 
eyer  and  ter-  them  howfocver  concerning  ;  and  for  this  tithe  to  hear  and  dc- 
»i.v;*r,  terminc  the  faid  treafons  and  other  the  premifes,  according  to 

anHofthe     the  law  and  cuftom  of  the  realm  of  England;   and  alfo  keepers 
price,  of  the  placet  and  juftices  of  the  faid  lord  the  king,  afligned  to 

hear  and  determine  divers  felonies,  trefpalTes,  and  other  mifde- 
Ciand  jury,  mefnors  committed  within  the  county  atorefaid,  by  the  oath  of 
fir  James  Thomfon,  baronet,  Charles  Roper,  Henry  Dawes, 
Peter  Wilfon,  Samuel  Rogers,  John  Dawfon,  James  Philips, 
John  Mayo,  Richard  Savage,  William  Bell,  James  Morris, 
Laurence  Hall,  and  Charles  Carter,  efquircs,  good  and  lawful 
men  of  the  county  aforefaid,  then  and  there  impanelled,  fwom, 
and  charged  to  inquire  for  the  faid  lord  the  king  and  for  the 
laJiament  body  of  the  faid  county,  it  is  prefented,  that  Peter  Hunt,  lati 
of  tlie  parifli  of  Ligh thorn e  in  the  faid  county,  fftntlcman,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and 
fed  need  by  the  inftigation  of  the  devil,  on  the  fifth  day  of  March 
in  the  faid  fecond  year  of  the  reign  of  the  faid  loid  the  king,  at 
the  parifii  of  I^ighthome  aforefaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  in  the  peace  of  God  and  of  the  faid 
lord  the  kir.g  then  and  there  being,  felonioufly,  wilfully,  and  of 
his  malice  aforethought,  did  make  an  affault ;  and  that  the  faid 
Peter  Hunt  with  a  ccitain  drawTi  fword,  msde  of  iron  and  fteel, 
of  the  value  of  five  fhillings,  wlu'ch  he  the  faid  Peter  Hunt  in 
his  right  hand  then  and  there  had  and  held,  him  the  faid  Sa- 
muel Collins,  in  and  upon  the  left  fide  of  the  belly  of  him  tb« 
faid  Samuel  Collins  then  -and  there  felonioufly,  wilfully,  and  of 
hi3  malice  aforethought,  did  flrikc,  thruft,  flab,  and  penetrate ; 
giving  unto  the  «^id  Samuel  Collins,  then  and  there,  with  the 
Iword  drawn  as  aforefaid,  in  and  upon  the  left  fide  of  the  belly 
of  him  the  faid  Samuel  Collins,  one  mortal  wound  of  the  breadth 
of  otic  inch,  and  the  depth  of  nine  inches ;  of  which'  faid  mor- 
tal wound  he  the  faid  Samuel  Collins,  at  the  parilh  of  Light- 
home  afdhcfaid  in  the  faid  county  of  Warwick,  from  the  faid 
fifth  day  of  March  in  the  year  aforefaid  until  tlft  feventh  day  of 
the  fame  month  in  the  fame  year,  did  languifh,  and  hmguifti- 
ing  did  live ;  on  which  faid  feventh  day  of  March  in  the  year 
aforefaid,  the  faid  Samuel  Collins,  at  the  parifh  of  Lighthome 
aforefaid,  in  the  county  aforefaid,  of  the  faid  mortal  wound  did 
die  :  and  fo  the  jurors  aforefaid,  upon  their  oath  aforefaid,  do  Cay, 
that  the  faid  Peter  Hunt  him  the  faid  Samuel  Collins,  in  manner 
HXid  form  aforefciid,  fcflouioufiy,  wilfully,  and  of  bis  malice  afore- 
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thought  y  did  kill  and  murder,  again  ft  the  peace  of  the  faid  lord 
the  now  king,  his  crown,  and  dignity.     ([(SbereilpOtl  the  (hcri^Cayias» 
of  the  county  aforefaid  is  commanded,  that  he  omit  not  for  any 
liberty  in  his  bailiwick,  but  that  he  take  the  faid  Peter  Hunt,  if 
he  may  be  found  in  his  bailiwick,  and  him  fafely  ke^p,  to  anfwer 
to  the  felony  and  murder  whereof  he  (lands  indicted,     dd^fc^  faid  SefTioo  of 
indi^ment  the  faid  juftices  of  the  lord  the  king  abovenamcd,  K*^^-^  ^** 
afterwards,  to  wit,  at  the  delivery  of  the  gaol  of  the  faid  lord  the*"^* 
king,  holden  at  Warwick  in  and  for  the  county  aforefaid,  on  Fri- 
day the  fixth  day  of  Auguft  in  the  faid  fecond  year  of  the  reign 
of  the  faid  lord  the  king,  before  the  right*  honourable  William 
lord  Mansfield,  chief  juftice  of  the  faid  lord  the  kin?,  afligned  to 
hold  pleas  before  the  king  himfelf,  fir  Sidney  Stafford  Smythe, 
knight,  one  of  the  barons  of  the  exchequer  of  the  faid  lord' the 
king,  and  others  their  fellows,  juftices  of  the  faid  lord  the  king, 
aiTigned  to  deliver  his  faid  gaol  of  the  county  aforefaid  of  the 
priioners  therein  being,  by  their  proper  hands  do  deliver  here  in 
court  of  record  in  form  of  the  law  to  be  determined.     3nt)  after-  Arra'gn- 
lDfttt)0,  to  wit,  at  the  fame  delivery  of  the  gaol  of  the  faid  lord  »2n^ 
the  king  of  his  county  aforefaid,  on  the  faid  Friday  the  fixth  day 
of  Auguft,  in  the  faid  fecond  year  of  the  reign  of  the  faid  lord 
the  king,  before  the  faid  juftices  of  the  lord  the  king  laft  above- 
named  and  others  their  fellows  aforesaid,  here  comcth  the  faid 
Peter  Hunt,    under  the  cuftody  of  William  Browne,   cfquire, 
(heriff  of  the  county  aforefaid,  (in  whofe  cuftody  in  the  gaol  of 
the  county  aforefaid,  for  the  caufe  aforefaid,  he  had  been  before 
committed,)  being  brought  to  the  bar  here  in  his  proper  perfon 
by  the  faid  fheriff,  to  whom  he  is  here  alfo  committed :  9n1l 
forthwith  being  demanded  concerning  the  prcmifes  in  the  faid 
ladiclment  above  fpecified  and  charged  upon  him,  how  he  will 
acquit  himfelf  thereof,  he  faith,  that  he  is  not  guilty  thereof ;  p.v, .  not 
and  thereof  for  good  and  evil  he  puts  himfelf  upon  the  ct)untry  :  guilty. 
3nt)  John  Blencowe,  efquire,  clerk  of  the  affifes  for  the  county  j^^^^ 
aforefaid,    who  profecutes  for  the  faid  lord  the  king  in  his  be- 
half, doth  the  like  :  Cf^crcfote  let  a  jury  thereupon  here  imme-  fv.« 
diately  come  before  the  faid  juftices  jof  the  lord  the  king  laft 
abovementioned,  and  others  their  fellows  aforefaid,  of  free  and 
lawful  men  of  the  neighbourhood  of  the  faid  parifli  of  Light- 
horne  in  the  county  of  Warwick  aforefaid,   by  wliom  the  truth 
of  the  matter  may  be  the  better  known,  and  who  are  not  of  kin 
to  the  faid  Peter  Hunt,  to  recognize  upon  their  oath,  whether 
the  faid  Peter  Hunt  be  guilty  of  the  felony  and  murder  in  the 
indldlment  aforefaid  above  fpecified,   or  not  guilty :    becaufe  as 
wtH  the  f;iid  John  Blencowe,   who  profecutes  for  the  faid  lord 
the  king  in  this  behalf,  as  the  faid  Peter  Hunt,  have  put  thcm- 
fclves  upon  the  faid  jury.     And  the  jurors  of  the  faid  jury  by  the 
faid  ftierifF  for  this  purpofe   impanelled   and  returned,    to  wit, 
David  Williams,    John  Smith,   Thomas  Home,    Charles  Nokes, 

L  1  3  Richard 


•Ji  4% 


IV  APPENDIX^ 

Richard  May,  Walter  Duke,    Matthew  Lion,    James  WUte^^ 

WUb'am  Bates,   Oliver  Green,   Bartholomew  Nalh»  and  Henry 

Long,    being  called,    come  ;    who    being   clewed,   tried,    andk 

fworn,  to  {jpeak  the  truth  of  and  concerning  the  premires,  upon 

Verdias     their  oath  fay,  tbai  the  faid  Peter  Hunt  i&  gujky  of  the  feloay 

^17  ^^    ^^^  murder  aforefaid,  on  him  above  charged  in  the  form  aiore^ 

*''^''      faid,  as  by  the  indi^ment  afbrefaid  is  above  fuppofed  againft 

him ;  and  that  the  faid  Peter  Hunt  at  the  time  of  committing  the 

faid  felony  and  murder,  or  at  any  time  fince  to  this  time,  had 

not  Qor  hath  any  goods  or  chattels,  lands  or  tenements,  io  the 

faid  county  of  Warwick,  or  elfewhere,  to  the  knowlege  of  the 

faid  jurors.     And  upon  this  it  is  forthwith  demaod/xl  of  the  fswl 

Peter  Hunt,  if  he  bath  or  knoweth  any  thing  to  £}y,  wheicfioire 

the  faid  jufticea  here  ought  not  upon  the  premifes  and  verdict 

aforefaid  to  proceed  to  judgment  aad  execution  againft  him  : 

who  nothing  farther  (kith,  unlefs  as  he  before  had  faid.     ^SI(|CCS-> 

ppoti,  all  and  Angular  the  premifes  being  feen,  and  by  the  (kid 

Judgment   ju dices  here  fully  underilood,  it  ia  ^fniM^H\  bv  the  court  beiae, 

•f  de^tb,    that  the  faid  Peter  Hunt  be  taken  to  the  gaol  of^^th,e  fiiid  lord  the. 

king  of  the  faid  county  of  Warwick  from  whence  he  came,  and 

from  thence  to  the  place  of  execution  on  Monday  now  next  en- 

fuing^,  being  the  ninth  day  of  this  inflant  Auguft,  and  there  bo 

and  dif.     hanged  by  the  neck  until  he  be  dead ;  and  that  afterwards  hi% 

iedioD.      body  be  diflfcdlcd  and  anatomized* 


§  2.  Convi3ionofMdm^?tught^r^ 

Verdiaj— -  ^  . ,,  upon  their  oath  fay,  that  the  faid  Peter  Hunt  h  iio% 
not  guilty  o'g^Q^y  q(  the  murder  aforefaid,  above  cliarged  upon  him  ;  but  that 
guilty  of  ^^^  ^^^^  Peter  Hunt  is  guilty  of  the  felonious  flaying  of  the  afore- 
mamjlsugb'  faid  Samuel  Collins  ;  and  that  he  had  not  nor  hath  any  goods  or 
*"••  chattels,  Iqnds  or  tenements,  at  the  time  of  the  fcloi?iy  and  man- 

flaughter  aforefaid,  or  ever  afterwards  to  this  time,  to  the  know* 
lege  of  the  faid  jurors.     And  immediately  it  is  demanded  of  the 
faid  Peter  Hunt,  if  he  hath  or  knoweth  any  thing  to  fay,  where- 
fore the  faid  juftices  here  ought  not  upon  the  premifes  and  ver- 
diA  aforefaid  to  proceed  to  judgment  and  execution  againll  him : 
Clergy         toho  saith  that  he  is  a  clerk,  and  praycth  the  benefit  of  clergy  to 
prayed.        i^^  allowed  him  in  this  behalf.      StU^ereupotl,  all  and   finguhr 
>*^8m«^tfo^^^  premifes  being  feen,  and  by  the  faid  juftices  here  fully  un- 
thc  hind,  "derftood,    ft  f«  COnBllcrcb  by  the  court  here,  that  the  faid  Peter 
and  deli-      Hunt  be  burned  in  his  left  hand,  and  delivered.     And  immc- 
vered.  diately  he  is  burned  in  his  left  )iand  apd  js  delivered^  according 

to  ihc  form  of  tlie  flatute. 
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i  3.  Mntrv  of  «  7rsal  inftantcr  in  the  Court  of  King* f  Bencb, 
iifioui^  coMeral  ^fue:  an4  J^t^e  of  Court  for  Exemon 
tiereqn, 

Micbadmas  t^rm,    h  the  fxth  year  of  the  reign  of  king 

George  the  third. 

Kent;  The  King         1  Cje  prttolier  at  the  bar  bebg  broiight 
againft  >  into  this  court  in  cuftody  of  the  then* 

Thomat  Rogers,  J  of  the  county  of  Suffcx,   by  virtue  of 
hit  niajcfty's  writ  of  babeiu  eorfm,  it  i0  WtWM  that  the  faid  «^*'«  «r, 
writ  and  the  tctum  thereto  be  filed.     »tt^  it  appcanf\g  by  a^j^^^  ^ 
certain  record  of  attainder,  which  hath  been  removed  into  this  attainder 
court  by  his  majefty's  vmt  of  certiorari^  that  the  pnfoner  attei4j 
the  bar  ftands  attainted,  by  the  name  of  Thomas  Rogers,  of 
fdony  for  a  robbery  on   the   highway,    and  the  faid  pnfoner  for  felony 
at  the  bar  having  heard  the  record  of  the  laid  attainder  now  wa  robbeiy.- 
read  to  him,  is  now  alkcd  by  the  court  here,  what  he  hath  f  "7" 
to  fay  for  himfelf,  whv  the  Court  here  (hould  not  proceed  to  j^J^^^^;;^.^ 
award  execution  againft  him  upon  the  faid  attainder  \  l&C  for  ^^^  ^^  ^^^ 
pica  faith,  that  he  is  not  the  fame  Thomas  Rogers  in  the  faid  cution. 
record  of  attainder,   named,  and  againft  whom  judgment  was  Plea  j  noc 
pronounced:    and   this  he  is  ready  to  verify  aud  prove,   ^^^^^^^^^ 
fPo  which   faid  plea  the  honourable   Charles  Yorkc,   cfquire,  Repiicaaon, 
attorney-general  of  our  prcfcnt  fovereign  lord  the  king,   who 
for  our  faid  lord  the  king  in  this  behalf  profecuteth,  being  now 
prcfent  here  in  court,   and  having  heard  what  the  faid  prifoner 
at  the  bar  hath  now  alleged,   for  our  faid  lord  the  king  by  way  «7^"«K. 
of  reply  faith,   that  the  faid  prifoner  now  here  at  the  bar  is  the  ^^^^^ 
fame  Thomas  Rogers  in  the  faid  record  of  attainder  named,  and 
againft  whom  judgment  was  pronounced  as  aforcfaid  ;   and  this 
he  prayeth  may  be  inquired  into  by  the  country  5    and  the  faid  jfTue  joined^ 
prifoner  at  the  bar  doth  the  like  :   fjftctcfote  let  a  jury  in  this^rmr*  a- 
behalf  immediately  come  here  into  court,  by  whom  the  truth  of  warded  /«- 
the  matter  will  be  the  better  known,  and  who  have  no  affinityy^*'"'*^* 
to  the  faid  prifoner,  to  try  upon  their  oath,  whether  the  faid 
prifoner  at  the  bar  be  the   fame  Thomas  Rogers  in  the   faid 
record  of  attainder  named,  and  againft  whom  judgment  was  fo   ' 
pronounced  as  aforefaid,  or  not :  becaufe  as  well  the  faid  Charles 
Yorke,  efquire,  attorney-general  of  our  faid  lord  the  king,  who    . 
for  our  faid  lord  the  king  in  this  behalf  profecutes,   as  the  faid  • 
prifoner  at  the  bar,  have   put   themfelvcs  in   this  behalf  upon 
the  faid  jury,      3ln!l  immediately  thereupon  the  faid  jury  come  jury, 
here  into  court ;   and  being  eledted,  tried,  and  fwom  to  fpeak 
the  truth  touching  and  concerning  the  premifes  aforefnid,   an^ 
'  having  heard  the  faid  record  read  to  them,  do  fay  upon  their 
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that  he  is 
the  Tamr, 


Award  of 
fxecutioa. 


oath,  that  tht  faid  prifoaer  at  the  bar  is  the  fame  Thomas  Ro« 
^£r8  in  the  faid  record  of  attainder  named-,  and  agaioft  whom 
judgment  was  fo  pronounced  as  aforefaid,  in  manner  and  form 
as  the  faid  attorney- general  hath  by  his  (aid  replication  to  the 
faid  plea  of  the  faid  prifoner  now  here  at  the  bar  alleged.     Soil 
llcrCDpon  the  faid  attorney-general  on  behalf  of  our  faid  lord 
the  kiqg  now  prayeth,  that  the  court  here  would  proceed  to 
award  execution  againft  him  the  faid  Thomas  Rogers  upon  the 
faid  attainder.      (!jQt)ereupoil»    all    and    lingular    the    premifet 
being  now  feen  aiid  fully  underilood  by  the  court  here,  it  10 
crl^ereH  by  the  court  here,  that  execution  be  done  upon  the 
faid  prifoner  at  the  bar  for  the  faid  felony  in  purfuance  of  the 
faid  judgment,   according  to  due  form  of  law  :    3tl^  it  is  laftly 
ordered,   that  he  the  faid  Thomas  Rogers,   the  prifoner  at  the 
bar,   be  now  committed  to  the  cudody  of  the  fhenff  of.  the 
county  of  Kent  (now  alfo  prefent  here  in  court)  for  the  purpofe 
aforefaid ;  and  that  the  faid  iheriff  of  I^^ent  do  execution  upon 
the  faid  defendant  the  prifoner  at  the  bar  for  the  faid  felony, 
in  purfuance  of  the  faid  judgment,  according  to  due  form  of 
law. 

On  the  motion  of  Mr.  Attorney  General. 

By  the  Court, 


London 

and 

Middlefcx. 


1 


§  4.     Warrant  of  Execution  on  judgment  of  Deaths  at  the  general 
Gaol  derfvery  In  London  and  Middlefex, 

To  the  IherifFs  of  the  city  of  London  ;  and  to  the 
ftieriff  of  the  co\inty  of  Middlcfex :  and  to  the 
keeper  of  his  maje(ty*8  gaol  of  Newgate. 

tSIX})ttVi%  at  the  feflion  of  gaol  delivery  of  Newgate,  for  th^ 
city  of  London  and  county  of  Middlefex,  holden  at  Juflice 
Hsiil  in  the  Old  Bailey,  on  the  nineteenth  day  of  06lobcr  laft, 
Patrick  Mahony,  Roger  Jones,  Gharles  King,  and  Mary  Smith, 
received  fcntcnce  of  death  for  the  refpedive  offences  in  their 
feveral  inditlments  mentioned  ;  Jj^OtO  It  10  beteb^  orllCteH,  that 
Execution  of  the  faid  fentence  be  made  and  done  upon  them 
the  faid  Patrick  Mahony  and  Roger  Jones,  on  Wedncfday  the 
ninth  day  of  this  inilant  month  of  November  at  the  ufual  place 
of  execution.  3nl>  it  is  his  majefty's  command,  that  execution 
of  the  faid  fentence  upon  them  the  faid  Charles  King  and  Mary 
Smith  be  rcfpited,  until  his  majcfty's  pleafure  touching  them  be 
farther  known. 

(E^l^etl  under  my  hand  and  feal  this  fourth  day 
of  November,  one  thoufand  feven  hundred  and 
fixty-eight. 

James  Eyre,  Recorder.      L.  S« 
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f  5*  JVrit  of  Exicution  t^n  a   Judgtnetit  of  Murder^  hefan 

the  King  in  Parliament. 

<B00S(0tf  the  fecondy  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
fo  forth,  to  the  (heriffs  of  London  and  fheriff  of  Mid(^efex> 
greeting.  WLJiyiXtM  Lawrence  earl  Ferrers,  vifcount  Tarn- 
worth,  hath  been  indidcd  of  felony  and  murder  by  him  done 
and  committed,  which  faid  indi6lment  hath  been  certified  be- 
fore us  in  our  prefent  parliament ;  and  the  faid  Lawrence  earl 
Ferrers,  vifcount  Tamworth,  hath  been  thereupon  arraigned, 
and  upon  fuch  arraignment  hath  pleaded  not  guiltj  \  and  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  hatn  before  us 
in  our  faid  parliament  been  tried,  and  in  due  form  of  law  con* 
vided  thereof;  and  whereas  judgment  hath  been  given  in  our 
faid  parliament,  that  the  faid  Lawrence  earl  Feners,  vifcount 
Tamworth,  fhall  be  hanged  by  the  neck  till  he  is  dead,  and 
that  his  body  be  dilFcded  and  anatomized,  the  execution  of 
which  Judgment  yet  remaineth  to  be  done :  ISit  require,  and 
by  thefe  prefentr  ltri6Uy  command  you,  that  upon  Monday  the 
fifth  day  of  May  inflant,  between  the  hours  of  nine  in  the 
morning  and  one  in  the  afternoon  of  the  fame  day,  him  the  faid 
Lawrence  earl  Ferrers,  vifcount  Tamworth,  without  the  gate  of 
our  tower  of  London  (to  you  then  and  there  to  be  delivered,  aft 
by  another  writ  to  the  lieutenant  of  our  tower  of  London  or  to 
his  deputy  dire6led,  we  have  commanded)  into  your  cuilody 
you  then  and  there  receive.:  and  him,  in  your  cuftody  fo  beings 
you  forthwith  convey  to  the  accu domed  place  of  execution  at 
Tyburn  :  and  that  you  do  caufe  execution  to  be  done  upon  the 
faid  Lawrence  earl  Ferrers,  vifcount  Tamworth,  in  your  cuilody 
fo  being,  in  all  things  according  to  the  faid .  judgment.  And 
this  you  are  by  no  means  to  omit,  at  your  peril.  CQittt^CS 
ourfelf  at  Weftminfler  the  fecond  .day  of  May,  in  the  thirty** 
third  year  of  our  reign, 

Yorke  and  Yofkc* 
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IV-  76.  .  4«5- 

C^f4^fifti0.  III.  105.  ......  or  acq^fiiion.  II.  48.  242. 

Competent  witnefles.  III.  370.  -  •  -  ^-  r  .  victory.  I.  loj.  107. 

Compofitionj  real»  for  tithea.  II.. 28.  Cwfangmnms  frfUtr.  lit  232. 

.   .   .   «   -  with  credi^«,  II.  484..  Confanguinit/.  I.  ^34.  II.  2pa. 

Compound  larciny.  IV.  2]9«  ••«..•.  .^  tame  of,  li«  203. 

Coinp^nding  felony.  IV.  133.  Qnifinence,  couruof.  HI.  8i»  IV. 
.    ,..   .  -  .other  profecutibns.  IV*        441* 

.13^  Cpnfecratioaof  bifl|(ip9^  1.380.  IV« 
Coipp^Iiionj  IV.  27.  ii5«  '^  ^ 

Cor6p«rg9lpcs.  HI*  142,,  343.  IV.  Confeqaen^al  djumage^  ^BSxifOL  iEc^ 

368,414.  III.  153.  .\  *    ,3... - 

ConcealmfAt  fipm  the  crowo.  IV%  Confervatort  of  the  petc^.  L  ^^o. 

436.  IV.  413.  431,. 

.....  of  b4ftard*s  death*  IV*  -  • -^  tme  tad  fafe  oop- 

198^ j{8*  dufts.  lY*^* 

C^c^l  dAe/m-*  II.  3  S3.      Coafide^^n  cf  tmmiB^*  II-  4i|- 

Cafidjifioivof 4eed6.  JL  304.  i.iii*xiL .-  deeds.  II.  2o6.iv4r» 

^  -  r  pteas.  III.  303.  QfiffiJer^m^JtAtP'  fmtm*  Ill-ia^^ 

Coocetda^^A  iuMU  IL. 3^0.  xlv.  III,.  CoMfilimf^  or  imp^Iai^.  I%|JM6* 

157.  4  CM;^«ibVi|£bWIViflC<«l(yif>JQ^ 

►   A  ..r-  ^^  Cooiiftory 

« 


IN    D 

Confifbrjr  eoort.  HI.  6\. 
Confortf  queen.  L  219. 
Confptncy.  IV.  ij6. 

.  . ,  taicnof.  in.  126. 

Conftable.  I-'ss;.  411.  IV.  2^2. 

-,  high.  I.  ri6. 

.--.-,  lord  high.   I.  355.  in. 

38.  IV.  t6S. 
.-.......,  hii  cDQit.  Ill* 

68.  IV.  167. 
Coniliaition^  EiigRfli.    I.  5b.  127. 

144.  1^4.  160.  Z13.   217.  233. 

«37-  in.  6b*:  IV.  439. 
Cofiftniaton  of  df  eds  and  wills.  iL 

379-     ::^ 

TAatutci.  I.  iy. 

Conftraaitc  treifoti.  IV.  75.  85. 
ConfitiftuHmiMS  iff  Jkrvitiis,  writ  Je» 

flf-  232. 
Coofnltatioft,  writ  of.  ni.  Iii. 
CoDfttmmitt^  leDADt  by  curtely.  H. 

128. 
Contempt  againll  the  Idng.  IV.  121  • 
-'-  -   -  it! coarHof equity.  111.443* 

-  -   -   .  law.  IV.  283. 
Contenement.  IV.  379. 
Contentious  jurifdtaioil.  tIL  66. 
C0ntt/fatio  Utis,  ni.  197. 
Contingent  legacy.  11.513. 

- remainder.  11.  169. 

,    trufteei    to 

.   fapport.  II.  171.  V. 
ofet,  II.  334. 

Condnnal  clainu  II;  316.  III.  775. 
Continaancti.  III.  310.  t.  zy.  zxsx. 
xxxi.  xxxiii. 

.'..  •  ^   .  with  clanfe  ofm^/nW. 

in-  353- 
Cmimuuuh  in  trefpais.  in.  aiz* 

Contraft.  II.  442. 

-.*.->  afUon  on.  Tit.  ity* 

,  exprefs.  HI.  154. 

-  -  -  -9  implied.  III.  159. 
1  -  •  .  of  marriage.  I.  439. 

r .,  (hit  for.  in, 

93- 

-  *  -  «»  origiiftCI J 'between  Ub'g  ihi 

iM^pfe.  I.  233. 
Contraai  Ample.  II.465* 


I' 


E    Xi 


Contra^  ^c^ial.  lt..i«^J.         '     '^ 
CcmtraSu,  aAion  ex.  III.  ll^. 
Convemioiiof  eftates.  t.  I$i^  ija*  - 
.  —  •  «  parliaments.  1. 151. 
Conventional  eftates  ^rlife.  11. 120. 
Conrerfioh.  til.  152. 
Conveyances.  II.  9.  293.  309.  lY* 

430. 
Conviftion.  IV.  362. 
.«».!,  fummary.  IV.  ijo. 
Convocation.  I*  279^ 
.  .   •  .  .,  courtofbidiopsin.  Ill* 

67. 

Coparceners,  n.  187. 

Copper  coin,  counter  Kiting.  IV.  lOO. 

Copy  of  indi6kment.   IV.  3$  1. 

-  .  .  record  of  indictment.  IH** 
126.    ' 

Copyhold.  II.  95.  147.  IV.  439* 

-  •    -   -  for  life.  U*  97* 

•  .    .    .^  forfeiture  of.  II.  284. 

..   ...  not  fiable  to  eU^ti,  XH* 

4i9-      •  . 

.  '.   .  .  of  frank  tenure.  II.  ioo* 

149. 
.    .    .    •    «  inheritance,  ^n.  97. 

-  .    .   .  turned  into  frahk  fee.  II. 
3*8. 

Copyrights.  11.  407. 

Corn,  graih^  jneal«  (^c.  de(ho/tng* 

IV.  246. 
Corn  rents,  ll.  322. 
Corn  age,  tenure  by.  IL  74* 
Cofody.  I.  284.  II.  40.  .     '^ 

Coronation  oath,  ancient.  I.  236«' 

•  •••-*,  modern.  I,  ^5* 
C^ouatori  eligendQ,  writ  tU*  I.  Ji47« 

-  -   -    -  iXMtrando,  writ  dk*  I.  ^4^ » 
Coroner.  I.  346.  IV.  292.  4ii3» 

-  -  •  -,  his  court.  IV.  274* 
Corporate  counties.  I.  1  to. 

-  ...  name.  I.  474. 
Corporation,  t.  467.  II.  430. 

aA.  IV.  c8.^j9. 

......  courts  of.  III,  80. 

,  it*s  diftblatioo.  I.  48^. 

......  duties.  I.  470* 

id  oom* 


crs.  L  477* 

M  m  3 


incidents  and  pow« 


Corpora- 


I    N    D.  E   Xt 


Corportlioa,  it'i  Iindt ,  if  JSMrti. 

i.  484.  II.  ^56. 
........  privileges  and  dif- 

1ib&itie«.  I.  4^6. 
Corporeal  berediuments.  IT.  17. 
Cikfkt,  ftealini^  of.  11.  439.  IV. 

Citpusjmris  can9idki.   I.  82. 
Corpus  juris  ci*uilis»  I.  8 1 . 
Com&kiQ,  bottfe  of.  IV.  370,  371. 

*.•-.-  of  apprentices.  I.  428. 
......  children.  I.  45^,  453. 

IV,  182. 

......  fcbolart.   I.  453.    IV. 

182. 

•  «,....  fervants.   I.  428.  IV. 

182. 
.  .....  wife.  I.  4A4. 

Corruption  of  blood,  tl.  251.  IV. 


388.  413.  428.  440.  ' 
'    t.  ll.  425. 
Corfn'ed,  trial  by.  Iv .  345.  414. 


Corfeprefent. 


Coiinagej  writ  of.  III.  i85. 
Cods.  II.  j^^g.   III.  188.  399.  XT. 
xxxi.  XXX 111. 

•  -  .,  ia  equity.  Ill-  451. 

.  .  -«  no  more  than  damages.  Ill, 

.  .  .,  on  not  |oing  to  trial.  111.357. 
Covenant.  III.  156, 

•  ....  in  a  deed.  II.  304.  viii.  x. 

real.  III.  157. 

....*.  to  fland  feifed  to  ufes.  II. 

33?* 
.---.,  «frrit  of.  11.  350.  xiv.  III. 

Covert-baron.  I.  442. 

Coverture.'  I.  442. 

Counc4l3of  the  king.  1.  227. 

Counfcl.  111.  26. 

.  .  -  .,   adion  againft.  TIL  i6j. 

-  .  -  -,   for prifoners,  IV.  355. 

.  .  .  -,   king's.   III.  27. 

.  .  .  .,  when  filenccd.  IIL  29. 

Ccur.:.   I.  1 16.  398. 

^  .  .  in  declaration.   III.  293.  19^. 

Gour.trfsVting  the  king's  coin.  IV. 


2...  ?8' 


83.  89* 

Coanterpart.  II.  206. 

Coootrj,  ciial  ^y  the.  m.  349.  IV. 

349.    ^ 
County;  I.  116.  IV.  411. 

....  court.  !•  J  78-  377.  III.  35. 

IV.  411.  414;  4i6u  420*  4;az» 

424.  441. 
or^idAdcoc.  III.  82. 

•  .  .  .  pakttoe.  I.  117.  IV.  45s« 
Court.  I.  267.  III.  23.  IV.  ajg  414- 

-  .  -  baron.  II.  90.  III.  33.    IV. 
411. 

-  -  -  chrifiian.  III.  6^ 

-  -  •  hand.  III.  325«<. 

-  -  -  leel.  IV.  273.  41 1.  4x4. 

•  -  «  martial.  I.  416. 

-  -  -,  power  to  erec*.  I.  267.  III.  24. 
Courts,  profita  of.  I.  ^89* 
Craven.  III.  34c-  IV,  348. 
Credible  witnefs.  III.  370. 
Crinqes.  IV.  I,  2.  5. 

Criminal  con verfacioD.  III.  149. 

law.  IV.  2. 

Crofs  bills.  III.  448. 

•  -  •  caufes.  III.  451. 
-•  -  remainder.  IK  381. 

•  •*  -,  fign  of,  IB  deeds,  n.  505. 
Crown,  defeeot  of  the..  1.  191.  IV. 

413.. 

-  -   -  office.  IV.  a6?.  3o8« 

-  •    -  pleas  of  the,  IV.  2. 
Cucking-Qool.   IV.  J69. 

Cut   antt  divortium,    v^rit  of«     IIL 

183. 
Cut  ifi  wia^  writ  of.  II J.  183, 
Cul prit.  IV.  3391 
Cumberland,  theft  in.  IV.  sjS* 
Curate,  I.  393. 

-  -  -  -,  his  Salary.  HI.  90. 
Cirr^/or.  ofin  fants,  ^r,  I.  4j6o«   . 
Curat  ores  *viarum^  I.  3)S« 
Curfeu.  IV.  4I9,  420. 
CuntiUtas,  II.  126. 

Curfing.  IV.  59.   . 
Curtefy,  tenant  by.  IL  X;26. 
Cuftody  of  idiots  and  lunatics.  1. 305. 

Ill-  4*7' 

'  Cuflod/ 


IN    D    EX. 

Caflo^  •f^emponldct.  I.  sM^  IV.  thht,  aaion  of.  III.  t  S4*  ^^'^ 

421.  *»  00  amerceamit.  III. 

Cuilom.  IL  263*  4aa.  i6i.                                ... 

-  -  -  ^^affttrances  bv.  II.  365.  -, by  law.  ni-.i6l*. 

,  dower  by.  II.  132. -  efcape.  III.  i6i|«.    v 

.  .  — ,  general.  I.  68.  73.  —  —  -  — jqclgooeot*  lU*  i6o* 

^ ,  heriot.  IL  422.  421. 

....  .,  of  LoadoA,  bow  tried.  III. "^  penal  flatutci.    III« 

334*  '^'' 

w  ^  •  *,  particular.  I.  74.  j  inforjoiation  of.  III.  261. 

«^.«..^«..4    bow   allowed* ,  public.    I.  525.  IV.  441. 

I.  78.  Debtee  executor.  III.  i8. 

-  -> .-  -  -.,wbeDlegaLI.76.  Debtor^  refufiug  to  difcover  bit  ef- 

Cofiomary  freehold.  IL  100.  149.  ft€t5*  IV.  156. 

• ceiianu  IL  147.  '  Debts,  priority  of.  II.  511. 

Cttftoms  on  mercbandiae.   L  314*  Deceit,  adion  for.  III.  166. 

316.  of.  IIL  i65*.  40J.. 

Ct^mma  antiqua  five  tnagna.  I.  315* —  on  the  cafe«  in  natnrft 

-^  -   »  porwiitiuvm.  1.  315..  of.  III.  166*.  40£. 

Cuftoi  rotttkrum.  1.349.^.272.  Decennary.  I.  iia,  IV^  a^a* 

Cocpttrfcr.  \I  V.  842«  Deception  of  the  king  in  his  gfants. 

I.  246. 

jj  Dectiiveoath.  III.  34^. 

Declaration.  III.  293.  ix.  sdi*  xxvii« 

Damage  to  things  peribnal.  IIL  152*  Declaratory  pai t  of  a  law.  L  54* 

Damage-feafant;  UL  6.  —  ftatotes.  L  S6« 

Damaeei.  IL  ^bS.  JIL  187,  i88.  Declinatory  plea.  IV.  333.  366. 

Damfagi.  L  65.  IV.  412.  .  Decree  in  equtty.  III.  451. 

DarmmprefentMmt^  aflxfe  of.  I[T.  24 5 .  Decretals.  I.  8 2 . 

Date  of  a  deed.   IL  304.  i.  iii*  xii,  Dtcretvm  Gratianu  I.  82* 

xiii.  DeJimui  poteflatem.  I*  3  5  ^ •    !!•  3$  1 1 

Day  in  bank.  IIL  277.  IIL  447. 

-  -    -  court.   IIL  316.  Deed.  IL  29c. 

-  -  of  grace.  IIL  278.  Deed-poll.  IL  296. 

he  hem  ejje.  IIL  383.  Deeds,  ilealin^  of.  IV.  234* 

De  la  plus  helle^  dower.  IL  132.  DeerAe^ing.  IV.  23^.  230. 

Deacon.  I.  388. *  -  in  difguife.  I V •  I44. 

Dead  nan's  part.  JL  5iB«  Defaalt,  judgment  by.  III.  296*Ji95» 

Deadly  feud*  IV.  244.  Defeazance,  deed  of.  IL  327.  {42. 

Deaf,  dumb,  and  blinds   L  304.  IL  Z>^^MM,chaUenge/rv/^/#r^  IIL  sda. 

497-  IV.  352. 

Dean  aiad  chapter.  L  382.  Defence.  IL  xviti.  IIL  296.  iv*  vi. 

Dean,  rural.  I.  ^83.  xiii.  xxriii. 

Deanry,  rural.  L  iia.  Defendant.  IIL  25. 

Death,  appeal  of.   IV.  314*  424.  Defeofive  allegation.  IIL  lOO. 

,  civil.  1.  132.  Deforcement.  IIL  17a. 

,  judgment  of.  IV.  ir.  Deforciant.  II.350.xv,xvt.  III.  174. 

Met  it  dtttmtt^dBkotkV^*  IIL  is6.  Definitive  fentence«  III.  loi. 

Debt.  II.  464.  IIL  154*  Degradation  of  peers*  1.  402.   . 

M  m  4  Degrees^ 


i    a    B    B  % 


Petfaes,  isniftrrcdbj&e  iitftbilhop. 

-  r  -mwiitioitntrfm  IILiSi. 

-  -*  -  *  ^  of  Goafangttiflicy.  U.  to6« 
^  -  -  -  -  -  -  : ,  how  ro4- 

-  ktaed.  II.  206,  toy.  924. 
•..»  .  -gvUt.  IV.  54. 

JDMor/,  butter.  Ill-  ^87.  IV.  396. 
I^^l^y  p(tbe  law.  III.  4z|. 
^ete^tce9»  comt  of.  HI.  66. 69. 
•.  »  .  ~^.  -  .  •  -,    IB  academical 

caufes.  III.  85. 
JhliSmn,  zYa&ttigtfroptir.  III.  363. 

IV.  352. 
Deliirerance^recondj  writ  of.  lU.i  50. 

Delivery  of  a  deed.  II.  306*  iii.  xii, 

ids. 
Dihna&d  of  lands'.  II.  xviii. 
Demandaat  and  tenant.  .II.  xnn. 
Dettiefne  lanai.  II.  90. 
Demdnes  of  ^e  crown.  I.  286>. 
Pemwniarkj  tender  of.  III.  5. 
Baaaift  of  the  crown.  I.  iSS«  249. 
Demi.t2b.  I.  115. 
Demecraty.  I.  49. 
Demolilhtnr  churches^  hoafesj  &c. 

IV.  143. 


Demorrer.  III.  314.  xxx. 

III.JI7- 
In  eqaity.  III.  4^6. 


.  •  ..  .  book 


^  J to  evidence,  til.  57  z. 

•  •  — *  indidment.  IV.  333* 
Denial  of  rent.  III.  170. 
Denizen.  I.  374.  II.  149* 
Deodand.  I.  306. 
DefMurturb  vti  pleading.  HI.  310. 

D^fition5.  III.  383% 
.:.".•-.  in  chancery.  III.  44^ 
*...:...  eackftaAical  cpom. 

m.  160. 
Deprfvadpa.  L  a93- 
Derelia  landi.  11.  261. 
Dereliction  of  propertf.  11.  9« 
Dtfiva(fv6  cdbveyancei.  II.  324. 

fci»di9f  Wfir  of  firmim  ia.  III. 


Dei^eat  if  back  II.  ^i.  IV.  4S3. 


DaTcdkftof  ihecfOilii.  T.  i*}i  fV.4r  j. 

.^-«. ,  oaHaaeral.  I;  V94. 

.  •  —  •  -  •  -, UMat.  I.  193. 
---..,  roles  of.  II.  a69« 
r  '  -  ..ti^eof.  11. 140. 
Defeitioa.  L  416.  IV.  iot. 
Dcuiner,  fortiblo.  lil.  179.  IV.  148. 

^,  anlawfol.  III.  151. 

Determinable  freekDld.  Ik  I2f. 
Determination  of  wifl.  U.  T46. 
Z)///«f^  adion  of  debt  in.  ill.  15^. 
Detinue,  adion  of.  III.  152. 
iDeyaAstioQ.  II h' rot. 
Devife.  II.  373.  iV.  430. 
Devifee*  baUe  to  ^ifon  oif  devifar .  Q; 

378- 
D//»  ftfim.  III.  |f6.  399. 

Diet,  exceftib.  IV.  r7t. 

Diets.  I.  147. 

Dige(b.  I.  8|. 

Dignity  of  the  king.  I;  241 . 

Dignities.  11.  ty. 

Dilapidations.  III.  91. 

Dilatory  pleas.  III.  30 r. 

Dimiaifiiing  the  coin.  IV.  90* 

Diminndon  of  record.  IV.  59a. 

Diocefe.  I.  1114 

Qired  prerogatives.  1.2^9* 

iSiredory  part  of  a  teit.  1.  cc. 

DifaUlities.  iV.  577. 

Difabilicy,  pica  to.  III.  361. 

Difabling  4man*s  timbs  or  mcmbtis. 

.  IV.  205, 6, 7. 
• ftatntes  of  leafes.   II.  tso. 

IV.  432. 
Difdainer  of  teoorc   Jl.  275.  IIIv 

233- 
DiicoDuauanceofaaioh.  til.  296. 

-  ^  .-•..-  •  eflate.  III.  ryt. 
Difcovery  by  batkro^pt.  II.  Ay» 
•  -  -  «  of accomiphces.  Iv.  31 

331*' 

-  ...  on  oath.  III.  •3824*4^^-.    : 

Di<credonary  fass  aadiapiliMMilLr 
IV.57».  jT^^ 

Disfi^nnns,  IV.  207.- 
Difgoife.  IV.  144.^       ♦    -     ;    •    * 
Difmfemptt  in j}»  pnsinial^tfr*  by.  1  v  • 

377* 

DiffluCo^ 


^v>^ 


r  19  ir  r  X. 

Pifinitfdii  of  UB  It  tq&f.lU*  4$!.  IRfiftfe^gHtunAM. I.i^i^ IT.  4^6, 

Pifo^crly  lM>«ftB.  IV.  167.  titlm.  IL  25. . 

....  pefibos.  IV.  169*  •  •  •  ienrlee^  t^irare  by.  II«  ids.  ' 

Difparagemcnt*  II.  70.  Dtiwce.  I.  44c*-  HI.  94. 

PifpeRftticm  from  the  kbg*  II.  70^  i^»  Mt  A/.  II.  444. 

•  ---,  -  .  -  ^  p0pe.IV.tf5.  .  .  •  fsiiim.  11.44$. 
Pifpen^g  power  of  the  king.  1. 142.  DocqiMt  of  judgaieiit.  R.  5 1 1.  Qf  , 

186.  J4*.  IV.  436. 440.  397. 

Difpofieffioo.  III.  167.  19S.  Podriaei,  iH<ga}|  iflMiig  or  oab-. 
PHTedioa  1^  mardereri;   IV.  aei.        Hfiiing.  I.  160.  2o9*  2r7.iV;  j^i. 

S77-J^-  116.  II J. 

Oifleifio^  II.  §9$.  III.  169^  Dog»  carrying.  IV.  lit. 

r  -  -  •  at  the  party's  elraoii.  III.  Dogs,  ftealing  thete.  ly ,  iX^K 

170*  ryi.  ••-,&€.  owntr  nlWenioie  f<*i 
T  T  '  *,  warriBtf  commesottg  by.        III.  15J. 

II.  302.«  *  Pomebook  of  Alfred.  1.64,  IV.  41 1 . 

-..  -  ^,  vritofentry^r.  IIL  if  J.  SoAefilay-bo^.  II.49.99.III.  j4f^ 

Diflenters,  proteftaiic.  IV.  $3.  Domioioo.  II.  1. 

Diflblalion  of  parliaiieiit*  I.  i88.  Dmitri  nmurai,txash&i.  11.  J90. 
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Inheritable  blood.  IL  246.  383.  438.  iV.  aB7.                      -    - 

Inlientaace.  )I.  11.  20K*  ........  wincfaBncerf.JIi.449*  - 

.  .  .  •  •  «^  canons  of.  II.  208.  Intellacy.  IL  494. 

.  .  .  .  ^  ..eftatesof.  II.  104.  Inteflates,tb«irdebtrandefeAn.fif^ 

liti^^  tei»ilit  by  conrtdir.  H.'ia7.  .     425.428. 

•^  "  '-  'fiBtrufionjt 


I  .'N  ^D   -E/  DC;^ 


Introlioi^  iirfbnbtad^fi  oft  IIL  «6i.  Judgment*  %eSx»  tm.  II|«  16^.441? 

•  .   -   -  on  freehold.  III.  16^'  .  *  «  *  -^  b  Icriittinid  ctfitf.    17;^ 
-  •  .  ••,  writ  of;  III:  ilTj.  375.  iv.  ^  .  ; 

loTentory  of  deceafed's  eJFe&i.   IL  -  •  -  •  »,  ftropirCr  bjr*  1I*436. 

in.  437.  r 

Juiicts  ardinarii'^  III.  3 1  j 


510. 
Inveilitore.  II.  20(p., 
•  *  *  ^  •  of  teaebcto*  II.  33* 

-  *  ^ '.  fi»dt,  II.  $5« 

.••..•  lands.  II.  3 1 1  • 


Jadilpial  power.  I.  267.  269^ 
.  •  .  .writit.  111.281.  • 


t  ♦• 


Involoiuary  Aanflaughter.  IV.  l9i.'  JudidumDiL  IV.  34f»34a«*-  • 

Johoy  king,  bis  relgnadofi  of  tbo  -  '  -  "  firrf^  aquae t  4i  igmst    IVt 

crown  to  the  pope.  iV.  107*  1 1 1\         344* 

Jcnnder  in  demurrer.  IIL  31c.  icxx.  *  •  •  -  parium.  III.  350. 


•  -  •  -of  battel.  III.  V. 
iflbe.  III.  315.  xgL  IV. 

340.  ill. 
Joint-tenancy  in  landr.  iL  t8o»    - 

•  ---.-•-  things  {^erfonaL  II* 

Joint-tenant,  kSng  eatimit  be*    IL 

409. 
Jointare.   II.  r^7«  i9o.  v**    ' 
'Ireland.  I.^^p. 
Iron;  ftealing.  IVi  233. 
Irons  to  fecore  prifonen*  IV.  30Q. 

3W.   '      '  ' 
Iflands.  II.  261.  •  : 
Ifluable  terms.^  III.  353*  ' 
liTue  at  law.  JU.  -3 1 31  314- 
«  •  -i  colIiateraL  IV.  3964  r. 
,  feigoed.  III.  452. 

•  - '«  in  criminal  caies«  IV.  339.  iii.  v.     •  .  duplkatum 


Jun  Sfiuw^  right  to  the  throne..  L 
191.  .      - 

----• »^thef.  JtL 

25. 

y«ns,  king  Je*  I.  204*  IV.  77.   . 

yuris  utrvm,  writ  of.  III.  252*  ' 

Jurifdifition*  encrOftchment  of.-  IIL 

III.  T- 

;  .  -  .  -  ^  of  coorta,   fettled  by 

'  Edir.  L'425»  426.  ;,  <  •  - 

•  -....,  plea  to.  III.  30x«'  IV* 
•  2'J3.        •  •         ' 

Jarorsy  fining  or  imprifoning.  {V* 

36X.       - 
Jury,  trial  by.  IIL  349.  IV.  i#ftr 

414.441. 
Jus  accrefctndi.  II.  184.  r* 
-  •ad rem 4  H.^ia. 


';!iV 


199, 


-  •  Jiduciafium*  11.  328* 

-  -  imajginmn.  L  400* 

•  -  in  rt,  IL  312. 

-  <*AgiV/M^.II.>348.    . 

-  "  piUronatus^  IIL  24€* 

•  ^  frattorium,    IIL  50. 


equity.    III.  448 

-  -  -,  joinder  of.*  III.  i\^%  xiita  IV 
340.  iii* 

.'  i  •,tenderori  IIL  313.- 
IflUes  on  2i/^r//r^tf/«  Ill.'zfio* 
Itiiiei«int^»orta»  IV.  41 1 .  422.     ^ 

. juib'ces.  in.  59.  IV.  42ft*     -  'ftecariuiiu  IL  328 

Jtidge%;  IJ267.*ilL  25.  IV.440.        Jaffice,  free  conrfe  of.  1.141 

-  -   •,  aianltidg  them.  IV/i29« 

-  «   -,  how  coonlei  for  prifboeraw' 
IV.  355.    . 

-  «   -,kiilnigthem.   IV.  84. 

-  •   -,  their  commiffioasi.  L  2IS7. 


,  homicide  in  adTancemenC^I^ 

IV.  179.  . 

-  •  •,  king  the  foantain  of.  L  266* 
.  .  .,  negled  or  refofipl  of.  -AJLj 

109. 


*  «   /»,  tKreateotng  or  reproaclung     -  -  -,  offences  ngainil.    IV«  .i^8# 


them.  IV.  126. 
JodgmenL  li.viixt,  UL  39$*  vi«  fliii 
XV.  xxxi.  xxxiii. 


Jufticc-ieat,  coarc  of.  IIL  721 
Jupcin^  writ  of.  III.  36* 
Jnftiiihlfe  hoiMfide.  IV.  ^»   -J  : 
■  Nn2  Jufti. 


f 


Jj»*i&>P«PVleJiK«9*-.     .r,  47-  *  '    - 

It  ::i    ;^    .  .•...-  .,  cpixBt$rfciuD£w  iy« 

-^>  Vi    . ..    . .:  .        _  , Iftvcreiinty.  1.  ^u      , 

Keeper^  lord.^  III.  47*  ....  -  liiw.   t.190.  '       : 

Kidnappme.  iy«.si9.     ..  •  •  . "*;>  Cdutcidi{)^'   anilL 

Killing,  ^a(^fiDquic»>>qiiaciao.        IV.  iij.  -   .     r'"       .. 

IV.  196^  ^  ...  J  -  uSqdfy.^  I;  »jr6. 

KM^«Ik  hpw.v^roiu,  II«  ;(o5.  -  -  -^tpjuri^s  tdo^by.' 1)1.  2r4. 

KiBfc7;i90-  -  ^;,   lcv>^ii/«^aj1ifeiinft.     IV. 

•  -  -  can  dofip  w^Dg,J[»246«  III*         8i* 

.tU4^Ay«  Sj(*    f  -  *  -f  refafiit  taadnjfe  m*  alCll  Lioi. 

«  •  .» compailing  or  imagining  ,iiia  -  IV.  122.         ^.  ..  . 

,.dc^h,  IV.  ;£  :  , .  .  !  ,  King's bcnth,  court bJi  III. 41.IV. 
-  .  .^I)iacpa9cii$«  L  ^27,         .  265.  •* 

-•c?  r  ';.r't<mfi4--li^  *7*.       -.  -  -  -  • rV  juflScei  %f,  '  VI&Bg 

.....  coortSy  coalMpfti  ^tgiann*         them.  iV.  84. 

IV.  ia4»..    .  V,    .   .  :  Kmghc|^c}>dor,   Iv404.'      /"''". 

•  •  -  -  •  dignity*  I.' ill.      ^, /-  •  -   -toanneretC   1.40}.^     '"   *" 
..  ^>  .  .^  do^eiL  i,  m6«      *"'  •  -   -ofibc*bath.  I*  40^... 
y^j'i',ijirfP^^^»'^^^\'^i^J^*  -  .    -  -  .  -  garter,  I.  410;  - 

82.  ^  •-.---  Ihirc^  bis  eleaGbir*.  L 

.  .  .  •  H.  govoromnt^  comcmjpts  a-        172.  ■     "'\\        *' 

gabft.-rv.  123- «  •  .  r  to  be  retomea  on  a  lord'i 

:.  -.-jii  j-gcantf.  It.  346*.  *  Jo»'y-  J^^r*  3f9' .    I 

^  .  .  •  .  moneys countcrfeiting^lV.  .Knig|bt'$-fee.  I.  ^oV^ib.  IT.  S^t. 

'84.        J.  Knighthood.   I.  404.  II.  '6j>.    IV. 
.  -  -  -  *  palaces, ^ontepiptiagainft.  ,.   ^^37.  "  -..r  .1 

VaIV4I,*4#.      -        .  ,'  Knight  fervicc.  II.  62;       ," 
7perfeaion.  I.  246.    .  '  ^      >  ^ -^  -  ' 

>©>  ♦  /-  -  pffpeuwty.  L  249 


pcrfon,  contempts  agiunft.      ,„  !  \ ,  ^   L      '      '*"    ' 

.   .^IV«I«S».       :.'  .   .  .     , 

....««.  pleafaret^qw.tmderttOod.  Labour,  foundatiy:  of  mtmeityu  II. 

IV.  121.  ,.  «.  '  .5'  /.  ',  ^   5'  '   t     '  * 

-  errr  T)  -}pow«r,  I.  250*    ;  ;*-  -  -  Irt^.  TV.  570/37  J*  377- 

.  ..  ,  -  - preiogauve.  I*<a37«  Labourers.  I,  40^^426.  ^/    *^ 

..'.-, -I -"..r-.,  contiemptsa-  Lachu.   l,"i\:f;^  '    ■    '*"'a  • 

: .  .*  «!•»«.  jv.  U2.  '  .  , . .  ofirffant.  iJ;4«,^^*';^; 

.-.---•  ---,     felonies   a-  Laijat  maUJlkiu^'efimen.  'J}f^   75. 

«.  •  .9  his  prerogative  m  debts, judg-  Laejtone  fide%^  uut/r^.  TirV^:t. 

menu,  and  executions.  Ill:  420.  Laity.  1,  ^.-       --•"-' 

....  ./ffeniyq,  cxtKaordinary.  I.  Lancaflei>  '  county  palatinie  of.     I. 

v-^^  -^r'f  -■:*-  r  -•r»P'^"**'y*L  *«!•  --------  --.vi.*^  it^g 

^  ,V  31  -  -  ^  royal  family.  I.  219I  2*5.         courts.  IHI  7*8.  *'  ''* 

XanoLfier* 


r-N^0'  E-'xX 


yg.         .  -        ...fidcof«rcliaticcifrjai44^l 


Lan<L<  n.  16,  17 

-  -  -,  property  in.  II.7. '" 
Land-tay.  I.  300.  IV.  42}. 
Lap(e.  'n.  276.  iV.  10^. 
l^apfcd  Ugacy.  U.  s»> 
Larcmy.  IV.  229. 

.  •  .  .,appealof.  lY^JH* 

-  •»  -  -f  fiompoand.   IV.  t^« 

«.  -'  .' irj  f]x>in  tbe  hoafe.  Iv.  240/ 
'•  -  .  •-  -^-   -  -  perfon.  Wi  241. 

•  -  *  ^f  Sraad.iy.  229t  . 
^  .  .  .,  mixed.  1 V .  239. 


•  .•••...-  exchequer.  III.  ^5% 

•  •  •«  ftacute.  I.  85* 

•  -  -,  unwrittet).  4.  63.  IV.  aoS* 

•  -  -,  wager  of.  HI.,  341.  Iv .  4t4« 

4*4-  ...  *  '^     ^^'-.^ 

.  .  .,  written.  I.  85.       i"  1     *  '•  "^ 

taWingt>rmafti«».'III;y«.     .    • '' 

Lay  corpprations.  I;  470.' '  -    ' 

-  *  mvtftitureofbiAofp*.  I.jy^r^ 

Lazarets^  (fcaptng  from.-  IV;  lii^ 

bead,  ilfeanng.  IV.  23  j. 

Leading  incerro^atoriis.  III.  i|49. 


4- 


*•  -  -  .^onlypf^hiogs.pefipnal.iy.     teap-year.  II.  141. 


as*' 

.  -  .  -,  petit.  tVf  229. 

-'.  -  •;  fimpTe.   IV.  aa9«    , 
Lathes.   1.  1J7.    '     , . 
Latitat^  wiit6f.  ilL  28$' s^xni. 
Law.  I.  38* 

•  .  ..» amendment  or>  ftatute  for.  IV^ 

44.** 

•  .  .«  and  equity,  coarts  ofj  how 

diftingaiflie4«  l\l*  4^9* 

•  -  -«  canon«  I.  14.  19.  79.  €2«  83* 

•  .  •,  civil.  I.  80. 

.......   and  canQn,  authority  ok 

L  14.  79.  83.  IV.  421,  422. 


Leafe.  II.  317.  ii« 

•  -^  -  and  releafe.  II.  339.  ik 

•  «  •,  entry,  and  oofter^  rtde  to  €01^ 
-feft.  llf.  204.  xl. 

Lect..  IV,  273.  411.  424s '-  -  - ' 
Legacies.  II.  512. 
...   -   ., fnbtraaion of.  HI.  99. 
Legal  eftites  for  lifel  If.  ^24.'  ii^. 

129. 
Leganne  confiitstiona.  i.  82.- 
Legiilative  power.  I.  147.      •'•'^ 
Legiflatnre,  how  far  eontroliaMek    I' 

161.  'Ik 

Legitimate  diild.  I.  446. 


._,    reje^ed   by     Lending.  H.  454. 

the  Engliih  nobility.  1 .  1 9.      '         Letter,  demanding  montf,  Wf .  IV. 

-  •  -,  common.  I.  63.67. 

•  -  oy  divine  or  revealed.  I.  42% 

•  ,.•.. U«.«  •  -,  ofiencet  1^ 

gainft*  IV.  42.    ' 

-  .  .,  fcoditf .  11.  44.  rV.  418. 

•  -  .,  fiench.    111.  |J7»  IV.  416- 

4«8.     '  .,'  .  • 

•  •  -  {jreek.TIf.  t2i» 
.».  biftoryof.lv,  407. 

•  .  ^  latin^  Ilf.  519.  iVr  4«8*  >•, 

•  •  -,  marciaL  I.  413.  IV.  43^*' 
.  .  -  merchant.  I.  273.  IV-  67. 
«  •  •,' municipal.  I.  44. 


;  •  •-  of  nations.  I.  43. 
. ;.  ....  1-1^9    offences    agaiuA. 

IV.  66. 
•  p  •  p^  nature.  L  i^* 


X44. 
.  .  .,  mifBve,  for  tiefUng  a  biftop. 

I.  379- 
......  .,inchanceryklllt44j« 

.  :.  .,  threatening.  IV.  137.  144. 

Letters  patent.  II.  346. 1 

Levant  and  C9utbant.  III.  9.  239.    - 

Le^arf facias f  writ  of.  III.  417. 

Jtevitieal  degrees.  L435« 

Levying  money  without  coiifiint  of 

parliament.    I.  140. 
.  -  .  ^  war  againft  the  kifig.^  IV* 

8i.  ,  .  '    . 
Lewdnefs.  IV.  64. 
Ux  numififta.    IIL  344, 
.   •  talionis,  IV.  12* 
Jliibel^mmoral  or  illegal.  IV.  s^« 
N  n  3  LibeU 


I  -  IT'  D^  E  •  » 


Libel,  in  «e«k6ftficil  tfwtir.  Hi. 

•  •  -,]|iiliciMf*  IQ«  itf.  IV.  i/o. 
XiiSfmiii  kigm^loSmg*  III.  540.  404. 

,IV.  341, 
l^heifi^l  or  l?tfic%irer.  H.  57. 
Liberty,  civd%  1.-6.  isj. 

-  -  -  -,  natortl,  f.  i«^,    • 

-  .  .  .  fofiAt^ttfi.  IV.  151. 

•  r  -*  ».  pcrfeoaK  I.  i34« 
aw*^^«*^^    Climes  agtinft. 

ly.  218. 
..«^  1  *,perf(Mi«l»iiijjDriet  to.  111.127. 

•  ..^  «,  j^liticti.  I.  f25« 
Licence  ror  marriage.  I.  439. 

•  •  •  -  from  the  pope.   IV".  115. 

•  •  •  •  of  alieitttioii.  II.  72-« 
»  •  ••  -  ^  monmaia.  II.  269. 
....  toadmim^eroadis.  Ill;  ^g* 
r.  * .-  *  -  agrte,  in  a  fine.  II.  350^ 

Licenfed  cnrai^.  I.  394. 
Uceofing.of  books.  IV.  152.439. 
Lkmiia  coitctritmM.  II.  350.  sir. 

•  -  «  -AfaijMtf.  lU.  i99. 
Liege.  I.  367. 

laeucaMat,  lord.  L4t2.  IV.  272. 
Life,  I.  129. 

•  -  .,  annoifles.  II..  46t* 

-•^ -9  crimes  agaiflft  IV;  177» 

-  •  .^-.iftates  for.  II.  lao.  v. 
•  vXi^wh  F.  293.  m.  106. 

If  gtaiter. ,  I.  366. 
UglK«  II.  14. 

-  -  •  hoofcs.  I.  264*-  < 

-  •  -  pr^fampdMr.  III.  372. 
vXlmbf.  Li 30. 

•Lttmutioa '  of  entries*  aOioiiSj  and 

*   imUteients.  llh  178.  188.  i9i. 

196.  2(01.  IV*  306.  308.  31$. 

•  i  4  .  .  ..  ..  vfatt.  II.  r5S. 

^  •  ^iki",  ^tetntesof.  III.  306. 

liifflited  adminiftracion.  II.  506. 

»  <^  •  •fee.  ^•  109. 
,,p,  .  •  '.'prop^ny^  n.  391; 
-fiineattonfaagidiucy.  II»  203, 
.  *  •  •  dcTcent.  IL  tio. 


Lineal  dafeenc  of  the  trowiu 
194. 

•  -  -.  warranty.  II.  joc. 
Linea,  fteaUoK  from  f^«a  d^i 

fadure.  IV.  238.  -\^ 

Lip,  catdng  of.  IV.  »07i"  • 
Literary  properly.   U.  4fijf» 
Utigioas  cHunch.  IlL  ^44.  X46» 
Litmoa*  l.fttf^.  ... 

Liturgy^  fevUiag  of .  IV.jo*      - 
Lt?e»y  in  elriv^f ^  X^.  69%^  ~ 

•  •  •  .  .deed.  II.  315. 

•  •  •  -  -law.  IL316.*    -     ^    - 

ofleifiii;iI;^ii.u  -       -  - 

iMos*  compolfive,     I.    14^ 'IV. 

436.  '       -  •' 

Local  aaions.  III.  294.'  - 
Locality  of  trial.     Ili»-^84»  -ft. 

Ldm  on  fflvtrtf» •deftrofiagk'    -IV. 

144. 
Logic^  k^s  affedi  npon  law  9siA  tlMO- 

logy*  I*  33-  ^^-  58-  ^y*  4^7« 
LoUardf.'W.  47.    - 

London^  coarts  of.  III."^ 1 .1 

»  •  •  -^coAoffls  of.   1.75*76^  *fi. 

5x8.  •  ^  ^^ 

"*•***•  ftaacniMs  #!»  am  nifMiu 

ablf.  IIL  264.  IV.  424. 
«  -  *  .,  mayor  and   aUetitot»-oC 

their  cerdficata.  III.  334> ' 
Lard  and  vafal.  (I.  53-. 

•  •  ^  fe<fdal.  \\.  33. 

Lords  comnuttees  for  coofta^jof* 
tice.  IIL  57*  '  ?    - 

-  •  •,  hodlb  of»  it^  aMidams.  ^ 
.    f68. 

...  4bay  kih  tfaa  king's  di9M'*'L 
167.  1  -  -      -^ ; 

-  -  •  i^ritnal.  \*  \^^     **'  '  **^; 

•  -  -  temporal.  L  ify*'  —    '-••' 
*^i.  triors.  IV.  i^46»^i||Q»^ 
Lotteries.  IV.  168.        -f  , 
Ltmatics.  I.  ^4%  XL  29V:'>t^'i4. 

39S»  -    -.■ 
•  •  •  .^  cogni«i9oat)fL  Iff.  4^. 

.  •  *   .9  marriage  t^f.  ,L  ^ff^  --' 
Lozory.  IV;  i^Ot  '  v      - 

lilidder 


*    ^ 


M.  Manufadurers,   fedudog    tfafPi  ll«' 

br<H4  IV,  i^.    ......     .  J 

Madhoofes,  J«  3P|^.  Maiunii}^^  o£  yitt49n  U«  94^  I4J* 

MagiftrH^,  I*  1461  ..  -j  Marcherarlor/d^.  ;4.:39($t<  -  .'-J 

•  •  >  -  .-^c oppTcffipn  pf*  IV^  H^  Marches  L  598^  ^     t  ;  r.  ^    ... 
^  «  ^  •.  ^ fobQadiaiHe*;  I,  ^$..  Mare(pb«d>»^r<l«iU«3^   .  .  .  ^ 

-  -  -  -   .>ftpa9inf«  X^2^ T  -jJhJi^uru.  Uf*^69- .  - 

JI%Mi  a/^  0^giada^  mn%  ^0^-  JiU  Mmut  fqloiuaftf  hov  dcrg7id>te.  XV. 

•  -  .  <Arito»  Ic  1*7.  ly.^^ 42{«  -  •  ;  -  -  ;•  -  •  p  •Iri^ble. IV.^^ 
\.  •  . J  ]|^s ^aMpa.-XV.  4t3»  Manners,  wjmderi^g.  iV.  164..  « 

•  424^^,  <  :i  «  Marine!,.  L4i(j.,  -.'.1 
Mainour.  III.  71.  IV.  307.  Maritaghnf^.  U*  7Q*  .  .  . 
MaiApenM)ca.'IIi;.f2a*  Maritar^  ]|«7^*      .          .  .  ^  . 

Mainprise,  writ  of.  IIL  128.    :  Maritime  canfea.  lit.  ]o6 

Maintenance oif  baHafdi,  I«  458^  r  •  •  *.7rAQnrU.m.  ^    .... 

.^  •  «  •  •  ^  «  chiUfeo.  I*  44^  .^^  ^"^  -'ft9t«.  I.  41^ 

«  -  •.««!«  »  paiencs^  L4j^>  M$rk»   fabfcribcd   to    deedbi-.  IL 
^  ^,^  ^  ^  .  ^  f(^ti«    X  4$8.    IV*        305»  -  ^  I 

I34»  .N^rkeV  I.  a74' XlUaiS^         1 

.•-,•*  •'wifr.  I.a4#»'  •  ••  *,^e^o^liiaxoim*IVr»|t,7S« 

Makii^.Iaw*  Il(«  343«.         ^,  -  -  -.  -  QV«rt.xJI,  449,         .   . 

MaUinfi.  I*  S^  <     ^  T  ■>  -  •towM.  I.  iijv      .     .^mJ. 

•  -  'pfibihita,  I.  57.            6?  .  Marqooand xcprifat  I.  %i^..  *  .1 
sMUkadfliNuAritioo  -^ir-ffmnmrnX*  MarqueiTes.  I.  397.        .    j       .>    ' 

IV.  121.,    N       .^        I     .\\,.  Marriage.  L  433.    .        , ,, 

Male  premre<JUo  ftaa^t  in  dcfixau»  .  -  -  '^^  .^*.  -|^€|all4ellinff  m  i|n£^Iv»J• 

I.  ij;^*.U.  ai9#    ,    .0     ..^              439.\IV*,i6p,  ^« 

^  •  oline  preffrrpd  tp  femnkw  i«404* «mcn|A*  fiiUibiv  IIL\93* 

•  •  •  ibck  prefcrr«4  tp.fiwale,  II* »  forcibly.  IV.  a^Kr       ] 

t|4^  ,,  .,  »  -  ,  ,,   ...    ^  in  chivalry^jIL  7P»  iV« 

Malice  exprcfs.  IV.  |i99^ .     ,   »  418.420^4^1.   ;      ..,,.,. 

-  -  V  .MHFlierf.fIV„20«i^;f  .  .  .  ^.,  1l|oc^g«^  JI.  Wf 

•  •  -  prepenfe.  IV.  198.  296^  .  •  .  •  •  licences  ao^fC^ftecir^tK* 
^Malvi^iis  «iiWw^  i!lV\  M4.  i ...  if*9»^4cftWW«-  Xv^  »$3*  *»• 

•••••-•  profecawm.  III.  1^  .•>.-  r,^  -  pt  royal  faoiljF..  (^,;;9k25  *• 
Malt-ux.  I^}l4,i:  ,,  .-     .,  i,IV,4i7<;.  -    ,     c.  ' 

Man,  ifland  4f.  (•  io6»;- .t  •  .\  «  -  -,  prPofof.  I]|^  14JD,. 

Mm/^umf  writ  off  lit  410.  264*  -  -  :i  ^  -i<  ,P''op«r*  l>y.  H.  433» 

IV.  441 .       - '      ^ •      '        • ,.  i  -  •  T  •  r.  ic«lfin(ent.  IL. S$4-  .  - . 

jMa»9at^,^  Taf9l,.tA  |k*  i«d§«s ;  ia  ....».,.•-.•  ^  jt's.^.flkU9pr . 

private  caufes.  I.  i43t  IV.. 426.         .  ty.  II.  138*,       ^      .       .  ,  ^ 

M|nl»od,.4I.j4,    .        ,  , ^he^  good.  I* 440, 

Manor^  II.  2o,  Mariball  of  die  J^i^'a  henciy,.Ij[I« 

Manfion-hoofis.  IV,  214.         .    j  43*         ,    i   I     V   .  - 

iMaftlaoghttr.  IV.  191.  •  •  .^.  •  .  .  •  •  ^  •  .  •  .  •  .^  cuff 

•  •••..  .^  conyiraon  of«  IV.  ir*        tody  of.  III.  43.  285. 

Nn4  MarfliiU 


tl  N^  D:  EA  Jd 


oL^nL^^.^  r       '  ..    Michel Jfytntb.    I.  l^r* 

Marfhalfea.  court  of.  III.  76*  IW    B(fy^eliix,tiftof^    iII>«iS» 
.    276.  *  ^.    Mi^radoiu   ll.^-i     \         ^ 

Martial».coiU{ts.  i^  416.  •    Miutarx  caofes.    lIL  toj*  . 

-  -»  --  lawo  .It4li3.^iVv4j6-r.  .       . €0fffu^iiL6B.  *     .         / 

KM^Hjbkf.  IV..  t4]fw  .  V^.  «  fmdtvnJBo^^*  ,.  ■ 

MaAtt^aiid  fervfar.'  L  4if«*  <  *     - ofenccs.  I.  415.  YVmr\M^ 

*  -  .^  xDcVanc^* -IIL4fi',  ....  power  of  Ar^^FiueI«44lW' 

-  -  -,  indneatQ*  ItL^a/ -  Auc  \h  40*1-^  *     - 

....  ofcherolla*  liKjifa^    -    -       ^  «  -...ttnnrea.    h.tif.  I. 

.  <.^^~*   .  — ,  his  fidntlafr* teftamettf..  L.4i8.    *->  i. 

tboiity^^  IU*JMo;        3-  Mifi^  .L4io«.4U»4i^-^  -  ---- 

Matkridxpvikau.Sl^^i* Mines.  .It.a^  ..i     ^.^ .: .  ^  -^ 

Maitma  maternisn  .fiU  93^.  :  ?  :;  ^^       -'>•<•  de&rQy(islgldl0]»'WOlJksL  \V^  . 
MstrimoniaFcauiel*  .III«^;  -•  c^--  -.      347.  .-r:.    X^^ 

Matront^jorX^of.  IIi.J96a.)IV.f9$«'.*  1  «•  StsHng  rtCp W I ^r'alV^J: 
Maonms.' « L 66. "       x   «..r  •-     *    -  •      ^^•^  i..-   '?  4.    1 -t^ 

Mayhent.J.i30wn{«'Xt«.:{V.«a5, -Minorit/^  none  iii^  tlif   Iwqi^  •  J-;^: 
i,.  -  -   -,  appeal 4)f«  'IV..314.  a48--    .    :=    ...—*;  .^.v-        .  .^y, 

.  .  ^  .,  ia(pe£lidiri»b\2U.  ^3i«        Minors. not  to  flintparltWKS^li      I?f.' 
Mayott-,,  IV*4i3»  "  : .  :   .  ;     i6a*        ,._.  -  -  -       .>7V 

Meafureu    1.^74%   IV»a75^4t4»      Minftrells,   II.  96.   .      .     .-c^..  ^X 
.,  ^t.-  i.^  fallck  IV«  t$<^*  ,  •  Mifadvovnf^*  hopiioil*|if .  IV.  i92^  . 

Mediate ftatesofthetjiiotr«*^IL 6019-   : Mifckief/ mali^ODa^   IV^944*  i^. 

Medimte^  ]iny  dt.     liL. tH6«  s6o«.  '. Mifdemefnon     iV*vl*  5*  -    rjo-   .:rl^ 

IV.  ta8b'j66«  ayB.  3$a«    .     .         Mifc.   III.30c.viL  :,-.,.<.      ...V 

Mediterranean  pafies,  coi»te|feiuflgL/MirfMMiw  •{y.afipt    --    •..;./   .^.7/. 

of.    IV.  249.  .'. ...  v.Mifnofiner.    III. 302*    iV«a34« 

Miembers  of  pmaoMnt*   I«  15.).    <•  'Mifpleadio£»  wl^  curcd^ijqf.  v^^../. 
MeiSpiyrtinieof.    II*  3 1...        .--      did.    111.394.  .  1    .  •     // 

Menaces.    III.  190.  <    :Mifjp|ifioo«    I  v..  11^.     .     ' 

Menial  fervants.  1. 4;2^.«  .  ^  ..  •«  •  .<  offeloi^.*  iV.^f  at* 

Af(?«/^^fi&&r0,divo»oe«.  1.440.  Ill*     r-  •»  -    -  -r  -  treafoo.;  XV*.^**^. 

94*     /;:  Miftal^p.  XV- £7^    ..... 

^ercen-Uge,    L.6^.  [Y.4t«^        .       Mif-ufcr.    H.  153. 
Mer^danxt^  cnlloftr^*   hj^..  .  .    .s'Mitter  U dr»fU   Xf-3A5- 

^ ,  foreign.  1.260.  lV.4a4»     ^  —  Pejfaie,   If.  ^^4*^^ 

Merita.  .ilie3.'  -.  -   ..  '^  Mittimus.  IV^.gco./-     t*r:b*ui:  ,-lW 

Mere  righti  II.  197.      -        ^  ,^  ^.    ^Wixe4.aai«*iV  flJiyf^^^        -  -    .   .  . 

,'not4ffignl*le^Jl.  a90u  -^  -r  -  -^kruW!  J".  2j^»   ,  .'-v-'^ij^ 

Mecgeft   Tt  178/  •.....-  -^litivs*  ir^a4r. ,:  .,     .«  .       'I  . 

K)e(jDC  k>rlis;    1I«  ^  jK  Modus  ktcimanS.    \U2Q^^      <^£-' t-^M 

.  4  .  pioceCt.,  .Ilf.  279.  415.  JA^jjruW.    IV.  iW  ;  ;:r>:d3b  ^zi^i^U 

« profits^  action  of  treffafs  fpr*     M^lht^ manus  tmpojmt.  111.  121* 

III.  20 J.    T  Monarchy.  I.49*      -1 

-  -  i«krmt««/.   HI*  234»           •        Monfyv   !•  a^p...  .,r  ,  i:..:.-ix  -    r    • 
^euphyfics,  their  effiads  .iipon  .la,w. bills.   1\  170.  iBijfr*"     •  -* .  -  i 

-  a^BTAheology.    H.  58.   IV.  417.^     -  -  -  •  conntcr^it^g*^  IV»84.  8tr* 

Moneyi 


1:^ 


DcEvcX: 


*y^ 


Money  expended  foMtaAm^  ^BML , ^^_^ 

ibr.   III.  16 J.-  ,    .1     '.  Kaiions,  law  of,   1.4$.  lYi  66^ 

.^/^  M^cdvcii  €0  aiiedMr!* ■&» 'Ed^!  NdtVvir  ll^^j^^      w  .. 

tionfor.    III.  165.  »'  Natural  liberty.  1. 125.  0-s 

Monk.   L  ija.  '  -' lifc..?t^ifc..  H.^»xt*.i^ 

Monopoliee.    iy.x6o.45&         -  -  ^  -  -o^BcMfci-;  iU  ixj^ii  -      - 
.  .,  (b^o£ibit«dwitiB..IV.-  Nttural-bora  fabiea«.v  I.  ;jjS6i^^f ^i 


:vT 


rvT 


Yi6* 

MJGffk^ets.    iLt^fti  '  . 

Monftrans  dt  drtiu    III.  ajfii  ■    -  - 

Month.    II.  141.  '^ 

Monumentr.  4l*  4^9*   :    .      -  -  - 
Miff  i^Mc^^^^€ot  JII.  l65<^ 

Mortgage.   II.  157-    I'V'fSS*' 
•  1a  «  .  ^^^  iMiw  coA^AOd  in  e^ty 

m.  435- 


Nataralizi|tkyi^ill.'5y4«^  UMA^/^lf^ 
Nature, X7ime/a|ai«&;  ilV:*  stf  •  -  - 
•  .  -,  g«4idiao3>y»:L46f«i  I-  -  - 

•  .  -»  UtWo£«  L  9^'  :i  .  ;:>  ~  — 
Nawgattionhtftf*  1^449^  iy.'4j9«  - 
Navigations,  deilroyingriV.  r44w 

•  .  ^  .  •  .,zk9rd  bibouit6rikr.teI«V 
nelitof. '^iV.l^i*    -  *    •  ^  - 

Navy,  artk|et'of.  L4X0* 


-  •  ixtat  regntttH,  1. 1^7.  a66«  IVilM*^  * 

'  •  •»  im/ttJfi>''OMmf  iMt  of*,  ill.  zj^      1 

Ncccffity*5iy.ia7.    •        ^     -        — 
.  -  ^  ;^  lioiniddel^.'  IV*  478. 


Mcirtmati^;  I.' 479. 11.  t$8.  IV.ao^.  -  iV>  4-few>/4i/,a«^t  if« jIU*^>^/ 

424.426.441. 
Mdrtui^IiM    !l.4i5.   -''   - 
Mortuo  n^adiot  eftate  <«•    II.  157* 
Mdther^e^»tli.    I^lt}.     '  ^ 
MocioD  in  court.   III.  304* 
Moveables.    I{.  38^. 

^1  .  .t-prop^tylii*   Ifc  f « 

Mount,  or  bank*    I.  328^ 

Mountebanks.  .  IVt  #67. 
Muliirfm/n}.    II.  2i|:€i    ^ 

Multiplicity  pf  laWs,  it^s  <sA^\. 

III.  325. 
Municipal  la^.    I.  '44«      ^ 

Murder.  IV.  194.      • 

.  -  —  by  perjury. -IV.  130. 1064 

«  .  .  .y  eoaviQion  of.  IV.  t.    -    - 

• ,  Indiftment  of.  IV.  ii. 

.  .  •  .,  when  pardonable.  JV.  194^ 


Negitgence  of  offiters^  .IV**  140. 
Negltgentefcape. III.  415*  I V^^j^i^'^'l 
Negro.  I.  l*7.-44c.    II.*40JU.     /i 

Neifr.   il«94.  -;^''^ 

Nimbda^    111.350.  '     ^^ 

New  affignoiienf^r  IILltu  '       '    r:?Tv: 
---.triaU   III.  387.  IV«36f.43f^ 


/.I 


400. 
Uurdrum.  III.  361.   IV.  19$. 
Muta<anum»    II.  427 «  ' 
Mate,  ftanding..  IV»  3C4 


-News,  falfc.    IV.  149* 
-Next  of  kin.   II.  •224; 

Night,  in  burglary,  what*  IV*  224^ 

Nightwatofs,  IV.  a^ai 

Nihil dUit,  juiJgment  V*    IIL'a95i     • 

-    3^.  -  '■.•**'* 

•   A  y  r  i»f  •  -  -» return  of,  towrits-IIL*82<x?iu  *  \ 

-;,-advi€ngie.!V*i2«.-  'iV/W^^r#«/,  plea  of.  III.  305;.r..  .    i     • 

Mutilation.  I.  r3o;iII.i2 1 ;IV.  207.    ^j/?/fli^  cbait»  oT.  .  Ill;  5«.^ 
•  -  ^  -  .,  punifliinfentby.  IVV377,     •  •  -  -,joaicetof.III.6o.IY.  J69J    - 
Mutiny.aa.    1.415'-'      ^     "  --   •  -»trialat.  IH.  355.  IV'SS*-  '  ^ 

Mutual  debtt.  UI.  305.      "  '     '----.  ^«o<;  in-354*  «»-'  -  -  - 

?  ^  i  .'vr        .  ]Kobilky»   1. 896^  •• 

N  It         V  i ^  it't  ufes.   I.  157 

Nmmumnfifiitum.H^elrepitituffi.  HI.     Hoaurnal  crimwi  how  pi«venl«i<or 
iifl      -^       *         r  -  -         idEAel.  IV.  ift>.  ^-3  M 

.. '    _  > 


•   t 


M 


^Mm; 


I    N-  D'  B'  X. 


«  -  rw»^tfi  Jw/»/w«    i*  3®4^  111-  497» 

IV.  24.  3?5i 
.^ir$/.   IV.  33^   ;  „.       ^  txr 

^  i  c«^i^.fr*«^-  ®*  S<>^-  *^^ 

,    »•  . 

.  ^eftfaaum,  plea  of,  Hi'JfJ- 
.  ..^j»«i;««i«*.xet«fii«f.  lihaSj- 

.  avSi,  xit.  iwS-     *  '  ^.. 

^..AfioMtt.  1.342-  n-*73-  ly* 

.  Tfh^i^'  HI.  •96^'    ;_  ,-• 

Non-claim  m  ^n«4  ii.  554*' 

111.89.     ^    „ 

J»«j6A.   IK.  «9«-  i\^J^^J\n 
^*  s  i^i  Judgment  w  in  tm  ct.  tH» 

•  SS7- 

ir«»ii/»r.  II.  i53v    •     '  TV 

ItortherA  boMetir  r«P«P^  ^*  , 

KorSimberr*nd,theft»^^  IV.  ^J- 
llonn»  conqucftt  i.99.  iVr4i4> 

.  :  .  -iflcs.    I.  to?-.  "        - 

NoteoTaffioc.  II.  35«*  »»• 
i  .  -  -  baud.  IL  4°7-  -  * 
NoticfeinicjcCtaieou  III.«03.  k* 

-  •  -  df  trials'. HI.  3 ST^VVr*     'o     - 

J^WWj^>rafifeof.   in.iS?- 
Novels,  m  ibc  civil  law.  l^.^!*     - 

Nudum pa^tm    I*- 44^      -^      „ 

iw  ^#>^  pi«»  ^*^-  "*•  ^^' .  /  • 

xviii.    *"        ^^_ 
.  ^tiil  record.  III.«'- 
•  .  /flrt,  pica  of.    lU.  JOS* 


Norciire»  giurdian  fofw-  I*  4^^ 
Nafaaoe^  abaieaieife  oC  EL'9» 

,  affife,ell  IIL  «;ao» 

«  .  •  .^  coiaiiioo»    IV»  i66« 
.  .  .  ./  private   III*  ^*6^ 


OzA.$x9ficm.   lU.  101.447* 

of  the  party.  HI.  fi^.  44T; 

0«ths  to  cbc  go«cniiiieflt»  tttvaM  cr 
negkatataketbcm.  I.^S.  !¥»• 

;  voluntary  and  cirtrajiidkkV^lV. 

»37*  T 

Obedience  to  parents.  A*  *Sf  •         , 
ObjeAs  of  the  Ims  ofBApamA.   JU 

I2U-   '.  ■  • 

Obligauon  of  bonan  lawi.  1.  fj- ,. 

.  .  *  -  ,,,orlitind.   U-  J4»-  "^ 

III.  xxiv. 
Obftrnfting  ofprocefc.  IV.  M9. 
Occupancy.  H-  3.  B.  as^  4«^ 
Odhal  right.  IL  49»  „_      • 
OMoetaiia,  vnit^lf.  III.  ia8* 
OeMndBiy#pttbUc^  o£BBneca  agauUfc. 

IV.  162. 
Office  found.  III.  aca* 
-  -  -,  inqueft  of.    III.  »5^' 
Officer!,  arrcft  by,    IV.  zgz*     ^ 
^,  IdUing  them  in  exccttting 

their  office.    I V .  acib. 
• ;-  u ..  of coiiru>  ^ma^muatum^ 

111.3^6.  :vr* 

.VrefoUXb  admin  iUtf«a04^ 

^  ..  J\,  rempvUbf.  IIka64^     « 

Officei.   I.  %r^  lU*  30*^^^  5^£i*.i 
^ ,...  -^and  penfi0n«4>aaqDmbcI«|9« 
©K^rtOroatham  lll.-ioi.  ijW— 
Oleron,  lava  of.  1.  4»9^  IV^'^J. 
Opening  council.   ni*g66uioLi36^. 
Opprtffioa  of  ciovn^iMMv  semedicd. 

^  !  .  .  .  .  magiftratca.  IV^^^t. 

Opufliiial  irM»*  HI*  ^'^^  nichatd 


I   N    D    B    Xt 


Ordiardir  foblimg  of*  IV.  2)3« 
Ordeal,  trial  by.  IV.  542. 414.  425. 
Order  of  feffions.    IV.  272. 
Or<ier»,  boiy.    1.3^. 
Original  contrad  of  king  and  people. 
J.  211.  233. 

•  «-•----••  fociety.  I.  47. 

•  •  •  -conveyances.    II.  310, 
^  ...  of  a  deed.   XL  296, 

•  •  .  ..  procefs.    III.  279. 

^  •  •  ..  wiiu    Itl.  272.  ix.  xvL 
Orphanage.  JL  519. 
OJIiMm  wtcU/satt  dower  ad.  II.  132. 
Overfeers  of  the  poor.   I.  359. 
Overt  ad  of  treafon.    IV.  79.  86, 

Y  .  -,  market.    IL  449* 

m    -    -•  pound.    III.   12. 

OuAef  of  cbaaelf  reaL  III.  198. 

freehold.    IIL  167. 

Ojflfrlimain^    II.  6i. 

Oatla^My.  L  14a*  I1I«  284.XUP.  IV. 

Owdlbg.   IV.  IS4. 

Oy^.  III.  299.  xxvSu 

^  -  >  and/m»Mcr»OQin0iffioQof.IV. 

269.  i. 
«......;.^,  joftictf  06  UlKog 

Chem.   IV.  84. 
Oyez.  IV.  340. 


FllDf  aad  pcmltici,  afi  to  loBidt.  IV. 

259. 
/^>,  matter  <«#  11.294. 
7  •  •»  trial /<r.    IIL  349»«  IV.  345^ 
Palace  coort*   III.  76. 
|Ma«ne  coiutiei.  Iii7*  IV*  431^ 

u   ill. 


'f  uivw  conrtj* 

PandcAa.   I.  fli. 

«  •  ..  «  difcoreied^  I.  i7.8i» 

Panel  of  jorort.  ilL  354.  IV.  }ot« 

•3SO- 
Papal  encroacniciita.   IV.  104. 

•  •  -pffCi6»obediiiKeii»lV*iis: 


Paper  book.  lHU^Vf^ji/uf^       .    *- 

-  •  .  credii.  I.  330.  14.  46^.  JV. 
441. 

Papirian  code.  I.  8t. 

Papiils,  children  of.^  •^••449*  4$W  . 

-  •  -yincapadtieaof.  Il«s$7>29}» 

•  .  -.lawsagainft.  IV.  55.87,425. 
Paramoraty  lord.  Uw  59*  914  ^ 
Paraphir$Mlia.    II.  435. 

Para  vail  9  tenant,   IL  60. 

Parcels  in  a  conyeyancc.    JUL  i.  5. 

iv. 
Parceners.  II.  187. 
Farce /ra^,  writ  de,   UI.  146^ 
Pardon.   IV.  ^t6.  s}7.  57^  396.  . 

-  -.  •  -  for  difcovehng  accoaiplicet 
orrcceirers.  IV.  i23i.  1. 

•  •  •  *  not  picadabk  to  impeadu 
ment.  1.334*  IV»  a6j»f9Qfe44pu 

Pardoning*  prerogatiyt  o£»   La6i» 

IV.  397.   . 
Parent  and  child.    L  446^ 

•  -  .« tnjitriea  to.  IIL  i^^ 
Parental  power,   k  451.  s 
IHureno«  ^c.  their  eod^  |o 

riage.  I.  437. 
FMres  curtii.  II.  54. 
«•  -,  trial ^.  Ult  350, 


Parifh.   I.  ita. 
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80. 
Saladine  tenth.  1. 309. 
Sale.  U.  9'  446. 

-  -  of  diftrefs.  IQ.  14* 
Sak-duty.  L  322* 
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Schoolmaller.  I.  453.  IV.  C4^ 
Scieaces  auxiliary  to  the  ikwj  of  llf 

law.  I.  33.  ^ 
Scirt  facias  againft  bail.  III.  41 5. 

in  detinue,  til.  413. 

..-..-  to  hear  errors.  Ql.  xznL 
.    remove    an   ufarpcr^t 

clerk.  III.  948. 
.    repeal  letters  nateat. 

III.  261. 
•.*-...»    revive   a    jod^meat. 

111.421. 

-  -  -  fid.  III.  xyidi. 
Scold,  common.  IV.  169^ 
Scotland.. I.  95,,  IV.  ^02,  304.  427. 
Scots,  or  aiTeiToients.  III.  •74^ 

.  .  *  peers,  their  ele^oo^  JU  i6am 

IV.  117.  " 
Scripture,  fcofiing  at.  IV.  59^ 

Scutage.  L  3i0k  II.  74. 

Si  diftndend9tYi^va^em  I.  130.  IVit 

183. 
Sea>banks,de(lroying,  IV.S44»  246. 
Seal,  counterfeiting  the  king's.   IV.- 

83.  89. 

-  -  ->  great.  JI-  346*  347-  ni.  46. 

-  *  -  cf  a  corporation.  I*. 475* 

-  -  -,  privy.  II.  347.  ' 

Sealing  oTaeeds'.  JI-'  3<>S  •  Hi*  »,  tbSL 

Seals> 


I    N    D    E    X. 


Seal9»  their  tnliqaltjr.  U.  305. 
S^a- marks*  I.  264. 

-,  deflroying.  !•  294. 

Seamen.  I.  420*. 
Seamen's  WAges,  III.  107. 
«  •  —  will^  or  powers^  counter- 
feiting. IV.  248* 
Second  deliverance,  wri(  of.  III.  x^o* 

•  «   -  AircKarge,  writ  of.  III.  239. 
Secondary  conveyances*  IL  324. 
-..---..  ufe.  II.  3^5. 
Secretarieiof  Hate.  I.  338. 
Ssiia    IK.  205.  344. 

^  ^  ^  ad  moUndinum^  (ffc.    writ  dt^ 

III.  235. 

9t40nida  jfuptronerationt,  writ  di.  IIL 

Securities  for  money,  their  true  con- 

ftruction.  III.  439. 
Security  for  good  behariovr.  IV.  25 x. 

256. 

peace.  IV*  251.  254. 

.of perfon.  I*  1 20. 

5eduftion  of  women^chudren*  IV. 

209.212. 
Selfin.  IL  209. 
...  for  10  inftant,  II.  13!* 

-  -  -.livery of.  II.  311.  i. 
,  writ  of.  III.  412.  IL  359. 

jSeiHng  of  heriotSt  &r.  III.  15* 
StUaijudices.  III.  366.  • 
Self-defence,  III.  3. 

—  * ,  homicide  in.  L  130. 

IV.  183. 
Self-murder.  IV.  1S9. 
Sem-pUna  froBatip.   III.  371* 
Senafus  confiita,  I.  So.  86* 
SensHu  decnta.  I.  86. 
Septennial  eledions.  L  1 89*  433t 
Sequeftration  in  chancery.  III.  444^ 

... of  a  benefice.  III.  41 9. 

JSerjeant,  antient*  IIL  18. 

.*  -  ..  -  at  arms  in  chancery.  III. 

444- 
■  «  -  -  —  lav.  I,  24-  III-  27* 

«  .  — •  premier.  III.  28* 

Sexjeanty,  grand.  II.  73. 

.:  .  .  ^,  petit.  II.  81  • 

Servabtt.  I.  423. 

*  .  .  .^  batuiy  of,  IIL  142* 


Servants  embezzling  their  mftRer»* 
goods.  IV.  i3<j>r23i. 

—  ' — ,  firing  houfes  by  negngpence* 

I.  431.    IV.  ?22. 

« ,  larcin^  by.  IV.  230. 

,  mailer  when  anftvicrablefor. 


1.  430,  431.  Ift.  IC4; 
.  •  ..  .^  retainer  of.  I  •42  s* 
---.*,  ta*  on.  1.  327. 
Service,  feodal.  II.  54. 

-  -  -  -,  heriotk  11.  4*2 • 
Seffion,  great,  of  Wales.  III.  77* 
....    -  of  gaol..deHvery*  IV.  iii. 

-  -    -    -  oyer  ZTidi  termner*  IV..  t. 
.    «    .   .  parliament.   L  186^  187. 

-  -    -,  quarter.  IV.  271.  274^^ 
Set  off.  Ill,  304.  IV.  44 J. 
Settlement,  atl  of.  L  128.  2x6;  IV. 

«  4iO- 

Scttlements  of  tlie  poor*  L  361. 

Several  fifliery.  IL  39. 

Severalty,  eftates  in*  IL  179* 

Severance  of  jointure.  II.  i86* 

Severity  of  puniikment.  IV.  16; 

Sew^ers,  commtfiionerft  of.  HI.  73^ 

Sextons.  1.  395. 

Sheep, '^f.  itealing  or  killing  widi 

intent  to  fteal.  IV.  239. 
Shepway,  court  of.  IIL  79. 
Sheriff.  I.  117*  339*  IV.  291.  413, 

428- 
SheriiF's  court  in  London.  IIL  %q. 

tourn.  IV.  273.  411*424:. 

Shifting  ufe.  II.  335. 
Shipmpocy.  IV.  .1.37. 
Ships  in  diftrefs,  plundering  them.  I* 

294.  IV.  23c.  239. 
-  -  -,  malicioufly  deftroying,  L  295.. 

IV.  245. 
Shire.  I.  116. 

Shooting  at  another.  IV.  207* 
Sfaop-books.  IIL  368, '369. 
Shrubs^  deflroying  of.  IV.  046. 
,.  .  .,  Healing  of*  IV.  233. 
Shroud,ftealingof.  11.429.  IV.  235*. 
Sifearitte/ecmrum.  HI.  274.  ix. 
Signet,  privy.   IL  347. 
Signipcavitf  writ  of.  IIL  1 02. 
Signing  of  deeds.  IL  305.  iii.  xii^  vSim 
Sigo.manual.  II.  347. 
--->*--.  forging  it.  IV.  89. 

O  b  I  ^militide 


I    N   D    B'^  X: 


Similitade  of  hanc!«rritine.  IV.jxS. 
SiBVOAfv  I.  389.  393*  ll.  278.  lV« 

Siniple  .cofvcrad,  debt  by»  IL  4^5. 

•  ^  -.  larciny.  IV.  229. 
fitncCare.  I.  386. 
SiDjlc  bupd.  n*  140* 
^.T  -  combat.^  ly,. 3 46» 
4.  -  *  voucher.  IL  xvii. 
Sinking  fund.  I.  ^^2» 

6i  noH  omtiJ*  IIL  59*. 
,  Six  clerks  in  chancery.  ITT.  443. 
Sixpennir  dedsAioo    from  penfions. 

Slander.  III.  i-sj. 

SUvery.  L  418.423. 

Slaves.  I,  1x7. 

filedgc.  IV.  92.  377. 

Sluices  on  rivers,  deflroyine.  TV.  144. 

Small  debts»  courts  for.  IIL  8l.  IV* 

441- 
.  -  .  tithes.  I.  388. 

Smoke.farthings,  I.  32c. 

S4poggling.  I.  318.  iV.  154^ 

Socage,  n.  79.  IV.  4r9» 

•  -    .,  free  and  common.  IL  79* 

•  .    -/goardian.    L  461. 
-    •    -,  villein.  II.  96. 
Society >  it's  nature.  L  47. 
i^omy.  IV.  215. 

Sodor  and  Man»  bifhopric  of.  I*  Io6. 

11 2« 
Sokemans.  II.  loo. 
Soldiers.  I.  408. 
«  -  -  *  wandering.  tV.  i64« 
,  Sole  corporation^.   I.  469. 
Solicitor.  ^I.  26. 
.  .  *  •  genernL  III*  27. 
Son  aJfauU  deme/ne.  III.  120,  306. 
Sophia,  princefi^  heirs  of  her  body. 

t  a  17. 
Sorcery,   IV.  60. 
Sovereigoty.  I.  49. 

. *  of  the  king.  I.  t^x. 

$oul^fcot.  IL  425. 

South- fea  company,  mlfbehavioor  of 

it's  officers.  IV.  234. 
...  -  -  fund.  I.  331* 
Speaker  of  caqh  bonfe  of  parliament. 
•     ]«  1.81. 
Speaking  wUh  profecutor.  IV«  363. 


Speck]  adnintftrttidn.  ''tlS'^tf  •  '  ^ 
.  —  ba?T.  III.  2?7»  xjdv.  -  • 
biuli^;  I.  J45.   '        -  "-   -\ 

-  -  -  baftardy.  I.  4i^4« 
cafe.  Ill,  378.    * 

-  -  -  demarrer,  HL  3?^-  - 
^  —  imparlance.  HI.  30t'» 
jury.  III.  jjT. 

-  —  matter  in  evidence.  •  -m.  yc6, 

•  -  .-  occupant.  II.  i^. 

-  -  -  plea.  IIL  505. 

property.  iL'Jgi.- 

fc(5o,-».  IV.  .272. 

•  —  ilatute.  L  86.' 
tail.   IL  113. 

verdia.  III.  J77.  IV.  36o, 

-  .  .  warrant.  IV.  291.  " 
Specialty,  d«^  by.  I!.  4^5*  III. «!}}, 
Specific  legacies.  II.  512.     *    " 
relief  in  ^uity.   HI.  41$. 

Spiriting  away  men  and  ddSdrem  iV, 

219. 
Spiritual  corporattmn.  I.  4709 

•  -  -  -  coort.  JII.  6t. 
Spirituahtes,  guardian  of*  I.  Jtor 
Spoliation.  tIL  go. 
Sfot^judicialis.   IIL  45 1* 
Springing  ofes.   II.  534. 
Squibs.   IV.  168.   , 

Stabbing.  IV.  193^ 

Stage  plays.  IV,  167. 

Stake  drii^en  ChMyngb  tlie  body.  IV* 

Stamp-duties.  1.324.       -    . 
Stamping  of  deeds.  II.  29^;  in.  xiif 

xiik 
Stamps;  forging  of,  IV.  #49#  - 
Standard  of  coin.  L  278. 
.  .  ^  —  weights  and  meafurea^  I, 

2y4»  275*  IV.  27 J'. 
Stannary  courts.  III.  So. 
Staple  cdmmodtttes.   1.315^ 
Starchantber,  court  Of.  I:  230.  III. 

44y.  ly.  266. 3m.  429.  4JJ.437. 
Starrs.  II.  342.  IV. ^266. 
Stated  damages.  III.' 435.        ^  ' 
Statham.  I.  72. 
Sutate.  I.  85. 

-  -   .,  guardian  by 4  i.  462. 

.^  -   -,  merchant.  IL  "160.  IV.  42& 
.   •   .,  rolls.  L  182. 

Statute 


I  N.  D  E  x: 


StttiHii  (hpf e.  II.  t6o.  IV.  4^8. 

•  *  •  .  •   •,.  recog;nizance  in  da. 
»  tore  of.   IL  160.  3/^t.  IV.  43 1  • 

Statutes  of  a  corporft'doa.  I«  475. 

fitaundforde.  U  72. 
^       Stealing  an  heims.  IV.  ao8* 
J        Sterling*  I.  tyS. 

Steward.   I.  427.  - 
^        ..  .i-  •  ;.,  lord  high.".  III.  38. 

.,..•••.«  -,  hi3  court,  ry.  261. 

•  ^^••.^^•^    iQ   parliament. 
IV.  a6o.  26j«      ,  . 

•  ••.•••»  >.^  of  the  iitiiverfity, 
bii  court.  iy.-277. 

»  -  •  •  of  the  Jboafehold.   lit.  38. 
I         »  —  -•  ,.^  --.-•--•--,  his  courts 
fll.  76,    IV.  276. 
,9tintiCoinn3o$-witkouc  It*  34.  III. 

'  2J9- 

1         Si^ulatii*    III.  291. 

I         GcipuUtio*  m  the  admiralty  court, 

'  III.  108. 

Stirpes  diftriboUOQ  pir.   II.  5  \jp 
f  .   .   .,  fqcceffion  r».    II.  217^ 


Stoeks  for  punilhmeat.   IV.  377; 

female, 
ir*  234« 


-  *   -« of  defcent^  male  and 


Stolen  goods,   receivings  C!fr.    IV. 

132.  238. 
•  •  -  marriages*    IV*  2og. 
Stoppage.    111.30^^. 
Storesi  embezzling  the  king's.    IV. 

101. 
,      Stfdngers  to  |  fine.    II.  356. 

Striking^ in  the  lung's  palace,  or 

courts  of  jullice.    IV.  125..  276. 
S^ndf  9f  the  \%w,  it's  dilcourage- 

ments.    1*31. 
''•^•^-•-^•..  ufcs.   I.  6. 
....•••.,  redrained  in  Lon» 

don.    I«-2^. 
.-,*.^.*,  why  oeglcfted  in 

the  onive? fitif  ji.    L  16. 
Stultifying  one's  fclf.    il.  291. 
Subjeftioq,  civit    IV.  28. 
Subinfeudation.    II.  91. 
Sub6mation  of  perjury.    IV.  1 37, 
Suhp^ena  4ui  ufiificamdwm.    III.  369. 
r   •  •'  •  Auti  ttcurn*  III.  382, 
V*  «  -  •  in  ffuity.  lU.  445% 


iubpotna  in  equity,  it's  original.  III« 

J2. 

Subfcriptioti  of  witnefles.    IL  37'B. 
Sabfcrtptions,  unlawful.   IV.  ity. 
Sabfeqoentconditfons.    If.  i$4. 
evidence.  III.  4or*.'45^p 

455- 
Subfidies,  ecclefiaftiea],   I.  312.    - 

--   -   •,  lay.  I.J08.  311.  IV.423; 

•  -  — ,  on  exports  and  imports.  I. 
316.  •  "    . 

SubftradUoQ  of  con^ngal  Hghts.  III. 

.......  legacies.  III.  98.   '•> 

--..-.  -  renuandfervice'tlll. 

230. 

-  -  —  -  -  •  Abes.   Ill,  8^.  loz. 
Succeflion  ab  inteftatd. '  Jf.  516. 
.•-..•  to  goods  and  chattel.    IF. 

43Q- 

-  ...  r  -  the  crown.    197.    IV. 

440. 
Sufferance,  eftate  at.'   IF.  150. 
Suffrage,  who  entitled  to.   IF.  rjrt-. ' 
Suggcmon  for  prohibition.  111.113. 

-  -    •  -  -.  profecution  by.  IV.  309* 
Suicide.    IV.  189. 

Suit  and  Service.    If.  J4. 
-••at  law.    111.  ri6. 

•  -•inequity.    III.  44?. 

,  or  witncffes.  III.  29^;  II.  xtii. 

Summary  convidHdns.    1 V.  280.-  - 
Summoners.  111.270,  II.  xiv.  xviii. 

.  111.  xvi. 

Summons.  III.  279.  "vii. 

• beforeconvi6lioff.lv.  2^1 1. 

.  -  -  -•  to  parliament.  1.  149,150, 
Sumptuary  laws.    1 V.  1 70. 
Sunday,  no  juridical  day.    III.  278. 

290t 
tuptrfedeast  writ  of.    I.  353!  '^ 
Su^erfeding  com  millions  of  bankrupt. 

II.  iL88. 
Sttperftitiottsufes,informationof.  III. 

228.  • 

Supplemental  bill  in  equity.  li!.  448. 
Supptetory  oath.    III.  371 1 
Suppiicavif.    IV.  253. 
Supplies.    I.  308. 
Supremacy.    IV.  436. 

Op^  9apremacy« 


I    N  D    E   X,  : 

,  rcfttfing  it.  IV.         306.  ^^ 

Soprcme  magiftratei.    1.145-  tody.   1.  zSz,   IV.Iai 

.  .  -I   -  power.    I.  49.  146-  »---.».  .-^  J\ 

Sarchargcofcommon.   Ill   237.  ftitution.    I.  380.    mlaxf 

Surp!usofinteftates'€ireas.lLji4.     Tenant.    II.  eg.  ^ 

Siir.f.jbatter.   Ill  3  ;o,  ....  to  thcW^.  IL  359. 

|ar-rcjoinder,  III.  3 10.  Tender  of  amends.   ilL  16. 

SurrcDder,  deed  of.    II.  ^26,  .....  iffuc     III  ^i^* 

J. .  .  •  -  ,  copyhold*.  II.  365. 368 oaths.    368/.  m  iii^ 

Sarreyors  of  highway*.   I.  357.  ,  .   -,  plea  of.    UU  joi.        ^ 
Somvorihtp.    II.  i83.vu..  Tenement.    JLj6.€^ 
T  of  tbiqg?  perfonal.    II entailable.   iU  iia^ 

c  l^K       ct  1  e.  r      .  Tenemental  lands.  If.  90. 

^ii^cnhonofta^ascorjw^&.  1,136,  Tiimtm  of sl  deed.  ILaoa^i.    - 

^^//rr./^.  IV.  403.  Tenths,ccclffiaftical.  I.284.IV.1Q7. 

,5wifls,ftcalingof.  lI.394.IV.a36.  .    .    -,  temporal.  I.  30o7  ^ 

Swearing,  profane.    IV.  60.  Tenure,  difturbance  ofi  ill,  *«, 

-  ..  -  -  the  peace.    IV,  z^6.  Tenure*,  antient.  II.  ro. 

fiweinmote,  court  of.    HI.  73.  .  .  .  -,  modern.    II.  yg 

Sycophants.    IV.  «6».  Term  in  law,  effoign  day  of.     HI. 
Sfwgrapba.    II.  296.  278. 

Jyoodi.   I.  279.  .  .  ^ ,  fi,ll  day  of.  III.  27a. 

T  *" '  original  of.  IH^  X75, 

«^  ••   r         «.vi.       r  •^        .^  •-•.--  -,  xetunisof.  III.  ^77, 

Tail  after  poffihkty  of  iffuc  extmO.  -  .  .  of  yean.  II.  141.  iii.  vL    lY 
11.  124.  ^30.  ^^ 

...female.   H- 114-     .  Termnum  iui  praHmit^wk  oi  cntrf 

,  .  -  general.    II.  1 13.  vi.  ^J.    III.  176.  185.                         ^ 

•  -w  male.    lit  114.  Termor.   II.  142. 

•  -.fpecial.   II.  113,  Ttrn  tenant.    II.  91.  3^8. 
^  .  ..  tenant  in.    II.  1 1 2.  Teft  aft.    IV.  cp.  439. 

Taking,  feloniooa.    IV.  230.  232.        Teftament.     l\.  iu\%.  IT3.   .Oiu 
.  .  -  .,  unlawful.    III.  145,  ,  49^,    IV.  4^4.  ^51,,     ^'^     ^^ 

Tale,  or  count.    HI.  293,  Teftamenury  caiifea.    IU.  05,. 

r«ZfJ4^iri/rit«>«/i/^M/.lIL365.xIv giiardiin,  I.^Ifia,  IL 

W-35f-  88.  ^  ^   .    '*♦• 
^  •  -  -  T  -.  »  wnt  of.  Ill,     •,...«  -  jurifdiaion  in  equim^ 

s^ht  ,  111.437.  '     •.  ^r^  - 

7madi  &r«   IV.  la.  ,---..-.-.....•  fpii»>. 

Talliage.    I.  311.  IV,  419.426.  toaj  cooria.  HI.  97.  IV.  4ai^.  .  , 

Tanff.    *;3'4-  7c^^uR««/a  ^s/m/^^,  ;^dmlaiftiatiMi^]fiB« 

Taxaaon  by  the  hoijle  of  comjuona,        II.  564. 

1. 169.  •  /^A/iflw  «/w.  IIL  283.  xvia* 

Taate.;    f.139.308.  IV.  426.  439.     fe/f^  0/ writs.  1.17a.  HI.  274...  aa.  . 
-..,  their  annual  ^moupt.   J.  328.         ptnd.pajpm. 

333-  .  r^/?//,  proof  of  will /#r.    II.  rofi, 

Taylor,  cdmmoii,aaionagawil,  ll^     ,  .  .,triaUfr/  111..  326/ 

*6^  ,...  *    Theft.' IV.  2Z9.  •     - 

Theft, 


I   »  X)  Is.   X. 


420. 
Ti^t^bote.  IVk  1 75*  3^3* 
T*heodofian  code.  1.  8i« 
7i^<ng*  peribnai.  II.  384» 
«    .    -  real*  II.  i6. 
•    -    -  right  of.   II.  1. 
Thiea^tesipg  letters.  IV*  137.  144. 
Threate.  lll«  lao. 
.  •  -  .  of  aocofataon,  to  extort  mo^ 

ney.  IV.  136. 
Timber.  IIi  281. 
«...  tree«ft  flealtng.  IV.  235. 
^  -  .  .   «   -,  dcftroying.   IV.  J47, 
Tippling.   IV*  64. 
Tithef.  I.  388.  n.  24. 
*.    -    -,  cogpizable  in  equity.  III« 

437- 

-   .   «^  of  foreft  land.  III.  48. 

«.   .   .,  otiginal  didribation  of.  L 

384-    . 
^    -   -,  fqbtradion  of.  III.  88.  102. 

Tidung.  I.  114.  iV.  411. 

TithiDgman,  I.  115.  406. 

Title  qfa^  of  paritament,  I.  i8j; 

^  -  •  to  lands.  II.  195. 

^  .  «•  «  •  •,  pretended,  felling  or 

buying.  IV.  136. 
f,  .,.  -  the  crown.  I.  190. 
.  •  •  .  .».  things  perfonal.  II.  400* 
Toleration.  |V.  jz*  53.  440. 
Toit,  writ  of.  111.  34.  195.  i. 
Tongue,   cutting^  out  or  difabling. 

IV.  206,  207. 
Tonnage.  I.  316*  IV.  A37. 
Ton/ura  c/iri etuis.  IV.  367. 
7(7r//,  aflions  on.  111.117. 
Torcnrc.  L  133.  IV.  325. 
Tourn  of  the  iheriC  IV^  273.  41  f» 

4*4- 
Tout  temps  frift.  Ill,  303. 

Town.   i.  1x5* 

Trade,  its  progrefa  b  England.  IV* 

419, 424.  428.  4ji,  432.  438. 
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>•*,  meeting  of  creditoisof,  how  determine,  ii.  486.  n^  30*    * 
— ,  afligneestwhen  to  verify  their  account«ipoii«atl^ii*4gy.  : 

*•  32-  ... 

-,  creditors  of,  how  to  produce  their  fecnnties,  ii.  ^gj. 


n*  33-.  ^ 

.  >    ■■,  may  prove  the  defi<jency  of  a  aiortgagei,U..4^.««  ^|^ 

-,  landlord  of»  his  remedfie^*  ii.  487.  «.  34. 


'.,  debts  of»  how  proved,  ii.  488.  «.  35*  36a  37'  S3. 


Bankru^cy^  a£b  of*iL478»ff»*7*  8i9»iOj  11*  i2>J3^--ii.4i>&%jz<$«. 
,  bow  proved,  ii.  480.  «.  18. 

-,  different  from  infolvency,  ii«479«.  «•  \^ 


V   ,1  I  « 


Barcmtsp  origin  of*  i.  403.  «.  12, 13. 

Barwst  hy  what  right  they  originally  fat  in  parliameati  S»  ^gZ*^ 

«.  3»  ■  '    .  i   .    - 

Barons »  not  neceiTarily  the  fame  with  lords  of  manors,  i.  399.  m»  ^. 

Nor  with  freeholders,  iii.  33.  11.  it  . 
Bdfiards  born  during  wedlock,  i.  457.  n.  8» 

^    >.■'.■■,.  Ihow  {^x  fihi  nulliust y  4^9*  ff*  il>  12*  .   .' 

wf      i^..   adroiniftration  to,  ii.  506.  ».  9. 

Baftardy-bondy  when  put^in  fuir,  i«  456»  »#  9*  .  ^    . 

J7a///f,  trial  by,  iv.  148.  »;  I.  .      .  .-.*•/ 

Birifiuk  upon  Twcca,  i.  99.  /i,^ 


'  ^    •*•  h 


Bigamy^ 


INDEX  Vo  tBl  BDITOIt'K  NOTB8. 


Bigamy,  iv.  16^  «.  3,  4.— Iv.  ^05.  *.  «. 
J9/7/  in  equity,  whea  ameiided*  iii.  44s*  »•  9.  - 
Bills  of  exchange  upon  an  afuriDat  oQ&tvad,  or  to  s  gtmiog"  Jebty 
▼C»id«  ii.  463.  )i.  19. 

of  cjccbsnge,  vixttMbn  ^  maJcti  Toid*  ii*  ttoS.  ».'5#     •  •• 

for  left  than  five  pounds,  ii.  4684  »•  J2«  *     • 

ftamps  upon»  ii.  468.  ».  2£i    •> 

verbal  acceptance  of,  ii.  469*  n^  93* 

■  ^  •  f  day*  of  grace  Qpon»  ii^  469.  v,  tf  • 

■  I      ■   ',  notice  of  difiionoor  of,  ii*  470.  «•  z6» 

■  ■■  ■  -s  adiont  upefi>»  it.  470,  n,  «7- 
Bijbofricks^  when  *elc&ive  attd  donative,  i.  379.  «.7; 
Bijbopji*  {tt%  kept  vacant,  i.  283.  0.  i* 

■  age  of,  when  confecrated,  i.  380.  «•  9. 

■  ■     *  may  be  deprived,  i.  380.  n.  10. 

■  why  not  tried  in  parliament,  i.  401,  ir.  8.— iv.  zS^*  m.  $• 
Bleaching  grounds,  ftealing  from,  iv«  240.  a.  8« 

Boiling  to  death,  iv.  196.  ir,  4.  •  .  . 

Bolin^hroki,  lord,  upon  the  Andy  of  the  law,  i;  3^4  a«  ;• 

Bvma  <u4tcaMiia  not  always  «he  property  of  eke  IcMg,  L  296^  m  9»«p 

i.  299.  »•  12. 
Bond,  not  binding  Qpon  the  heir,  unlefs  he  is  naocd^  it.  339.  «u  14^ 

— ,  not  an  inoumbraoce  upon  land,  \u  339*  »;  14. 

— ,  upon  a  turf  is  amtttUhu^  efPed  of,  it.  340.  a.  i^*      ■ 

— ,  intereft  of  beyond  the  penalty,  ii«  341.  a.  i6. 
Bribery,  iv.  140,  xTk  8*  >.     . 

■  at  ele^oas,  u  179*  »•  48,  49>  50*  5U 

•^M''^'^^  C^nof •s*  i-  175*  «'  36* 
BwrgUtrjt  iv.  a 25.  »•  3>  4»  5» 
^/•lawfy  by  whom  made,  i.  476.  #•  6* 


CnMa«Uw  not  blading  «pon  the  laity,  i«  8j.  a*  14.  -  -    . 

■,  degrees  in,  i.  392.  a.  36* 
Cmrrieri,  iii.  1 64.  a#  7. 
C^  for  theopinioa  of  the  judges,  how  fent  out  of  oonro  of  cqai^^. 

iii.  4^2.  a.  II. 
Ca/Je  may  inclndd  a  manor*  ii.  19.  «.  i»        ' 
Caitlig  Realing,  what,  capital,  iv.  240*  «•  8^ 
»-^^  maiming  ofy  iv«  246.  a.  15. 

CefioM,  when  it  produces  a  vacancy  and  lapfe,  i.  392.  n,  37,  ^    . 
C&diVM^»  peremcnory,  when  allowed,  iv.  3(^^.  a.  {,6* 
Chanallor,  jurifdt^ion  of,  over  lunatics,  i.  303.  a.  15. 

■  ■ ,  church  pa:ronag«  of,  iii.  48.  n^6h 
ChMallor,  muft  exercife  his  jurifdidlioA  in  baitkroptcy  pcrfeiNilly» 

iii.  428.  a.  3.  -      > 

CbefttTp  earl  of,  i.  224.  a.  8. 
Cbiltrsn  hundreds,  ftewardlhip  of»  i.  176.  a.  39, 
CfVifarporUf  precept  to,  i.  177.  ««*4},    . 

<    J  '  Citki 


CitUs  HOC  origiiiaUy  trifkops^  fttt*  h  114.  «.  «r.  -•   ■ '  '»<^        ''^-•; 
C/Wlaw,  i   19.  jr.  1.       •    •  -      •'  •         -  -    *•-'— 

C^i'J'f  ri*ht  of»  to  fit  in  |>trila8iefit,  1.  1-^5;  •.'3|^: "      .'    "  ■^'•"" 

■  -,  when  aUowcd  to  marry »  i.  439.  «•  id*  J? '-i- 
-^— — ,  benefit  of,  Iv.  370;  «.  2«  3, 4, 5.                                  •  •    -r-- 
ChrA  of  tKc  peace,  retnofrid'of,  ir.  tfi,  it,  it.  ■             "    •      '^ 
Cmjv,  couDterfeittDg,  iv.  90.  «.  11.                                     ' '-  --^: 

■  foreign,  comterfeiting,  W*  89.  ir.  to.  a-      - 
Colleges^  majority  of  eledort  in,  condofive,  %•  47^;  «.  ^r*  * 

■,  lay  corpor«ciDn»,  i.  472.  ir.  a. 
Ctmmendamsp^l.  ^qy  *•  38: 
Commitius  for  trying  eledioils,  1.  175.  ir.  jf. 
Cmmh^jv/,  fignificationt>f  the  word,  i.  15^.  xr.  »o;  .  ■  -> 

Commons  appendant,  -how  depsfttxred,  it,  34.  «•  t^.-^i.  ^ti^srfc^ 

■  .     M  whea  the  lord  may  approve*  H,  34.  «.  J4. 
Commorientibust  cafes  4V,  ii.  516.  ft.  3.  -     -  - 
Ctfx^ftfMrrr/ of  an  unlawful  a£b,  tr.  26.   9.3.  '     ' 

CoT^deraiian  arifing  from  a  moral  obligation,  H.  44 j^.  «•  }»     

■■    I.I  ■!  when  material  in  a  promiilbry  note,  ii.  446*  m.  4* 

Conjolidation  of  cufioms  and  exdfe,  i.  316.  n,  2y 
Cfm/firMcieSy  iv.  137.  n,  4. 

ConfiabU^  lord  high,  commiffioa  of,  i.  35^.  «.  19. 

Conftitutio  in  xhe  civil  law,  definition  of,  i*  74*  nw^* 

Cmi^miment^  figoification  of,  iv.  379.  tu  %. 

CoM/zVi^m/ remainders,  ii.  172.  »•  3. . 

Contra^on  difquailified  to  fit  in  the  hoofe  i^xonmoRS*  i.  ty^m.  ^ 

CoutraSs^  how  bound  by  earoeft,  ii.  448.  «r.  #. 

-,  when  neceifiiry  to  be  in  wntaag,  ir;  448*  «^7»-«imL  t^ 


».  3< 
ConfvocatioHSi  i.  280.  ».  24.— 'iii.  6j»  »•  i* 
C^M/i*  ongia  of,  ii.  96*'  ••  4.  '        , 

y      ■■■ -,  arbitrary  fines  of,  ii.  98.  ».  6. 
■  ■    »     ^,  devi^  of,,  without  prMio«t  iUMcnder,  #1i«n 

ii.  368.  fl.  I. 
—         ■>,  cannot  be  intaiied  without  a  doAonir  Ifi'jTX**  •.  »?  -  - 
I,  ititereftx>f.  tile  fcrt^fld^fter  'b^gfer e  ^ktwicuiao^  ti^'ffft 


9«  2.  —  .»•..,».• 

— — ',  will  pafa  by  a  will  without  thrae  #hiieiies»'tf.  976. 
»■     i^y  heirs  title  to,  complete  beibre. adniiitawoe^  ii*  j^i«,  m^ 
-  for  lives  how  renowablo^^ii.  370.-4h  32 


X     V 


Cmntfdl^  duke of». ii.^$(24. ' v<  1  o 
Coromrg  antient  dignity  of,  i.  347.  m.  10* 

-*r ,  may  aiGt  as  a  jalHce,  i.  3C5.  n*  14. 

Corfralhms  may  have  AlMAio'byimplicatioiiy  i.  475/  *r*  3*^  • 
<?sp/iirari(wi  uA  wft  ags^  i«;  y8^  n^  -Zi  3^4/  — - 

Cefitt  iii.  214-  II.  5,  6, 7.— iii.  400rv«,  5,. 6.  "; 

——— awarded  by  juflices,  iv.:  283.  ar.  1.'   •» 
— — ,  none  allowci^  iu  gMfltomoapom-s,  iv.  jtfa*  n*  lOw-      ~-  — 
Cmi5^/^  w&e» allowed,  i?.-)|6^^.7« -:•.    .-^2.. 


«.VjiA 


INMX  TO  THJ-  EiHTOR**  NOTBSt 

C^utjftl,  king^r,  Qfeencfl  for,  iii.  37,  «•  s/ 

CoutUiis^  wMt  cidet  and  towoa  are>  i.  120.  n.  23. 

Coiurts  of  confcience,  iii.  81 .  ».  a. 

CnfnaHis  biodiog  uppn  execmors  and  a<hniDiflratQr»»  tbcgigb  not 

named,  ii.  304.  «.  a. 
Crums  and  injuries,  diftindUon  betwixt,  iy.  5.  «,  3. 

-,when  juftiAed  inlaw  by  compolfion*  W.  30.  •{• 
CruuW  converfation,  aAion  for,  iii.  140.  »•  12* 
Cro/s  reimioders,  ii.  jSi^v.  ij. 
Crmm  landy,  L  287.  «•  6. 

Cmlfnt,  conjedare  concerning  1(9  origin,  iv.  340t  «•  l» 
Curatsj  in,  confeqaence  of  a  title*  >•  394*  »•  40* 
Cmrtefy,  tenant  bj^,  derivation  of,  ii.  126-  «.  4. 

■ 1 »in  gavel-kind,  ii.  228.  ^..y. 

Ciiftuni  mail  be  beyond  time  of  memory,  i.  76'  »•  10, 

'■  not  contrary  to  Aarute,  i,  77.  ».  li. 
— ^—  not  uncertain,  i.  78.  n.  1 2. 
— —  conftrued  firidly,  i.  78.  »*  13, 
-—  revenoei  origin  of,  i*.^i3^  «•  13* 

D 

Deaeoniy  u  388.  n   24. 

2>#a/ bodies,  dealing,  ii.  429.  n,  4. 

Deanriis,  i.  382.  »   16,  17* 

Death t  dvi],  i.  133.  n,  11. 

i>r^/,  ad  ton  of,  upon  a  fimpre  contradt,  iii.  l$4*  «•  3« 

Dthts,  how  paid  by  perfonal  repfefeDtative5,  ii.  511.  jy,  1^  14,  ij» 

Ditni^  minntet  of,  how  amended.   iii>  451.  ».  9. 

Diids^  ancient,  ii.  304.  n,  3.   ii.  308.  «•  4. 

jyelegaieSf  2.  280.  ».  25. 

Dtfcentt  immediate,  from  a  foa  to  a  father,  in  what  cafes,  ii.  a^ia* 

ff.  7« 

»to  No.  10  in-preferenct  to  No.  11,  fupported,  ii.  240^ 

».  17.  .  ^ 

,  when  broken  by  a  devife,  ii.  241.  ».  i. 


Drfunii^  new  table  K^f^  ii«  240*  at  the  end  of  »«  17. 

Deodandtt  i.  301.  «.  I3,  I4.  ] 

Dngifii%  lapfed,  ii.  379. 19.  li. 

DhUhia  ^oi^ ptamcbim^  i.  III.  sr.  18. 

Difchargid  benefices  what,  i.  285.  n,  4* 

Di/covery  of  the  longitude  and  North  pafiage*  premioms  for* 

it  421.  ».  12. 
Di/pin/Athiu^'u^'^i.'n.Vy 

Dtftrefii  cannot  be  m^At  of  a  horfe  witk  the  rider,  iit.  8.  ».  3. 
—  ■  ■    ■ ,  may  be  of  caule  fcnt  to  iigilU  and  iiorfips  aiM  carriage 

at  livery  ftablcs,  iii.  9.  «.  4. 
— — — ,  of  implements  of  trades*  iii.  9.  «.  5. 
,  when  to  be  fold,  iii.  14.  «.  7. 
V  When  irregular,  trover  will  not  lie>  Bi.  t$.  «.  8. 


Vet.  IV.  P  p  DiftrUm^ 


^   I 


IKDBX  TO  rai  EJ^ITOR'a  JfpW^S. 


ptrftirpeSf  when,  ii,  517.  «.  24. 


Divorct  a  men/a  et  tbor^t  iti.  94*  «»  5 

Dpvnrat^  j.  44i*;«*  I3»  >f«  

Docket t  ftrikiDgt  iL  48q.  «•  i6» 
/)0^i,  Sealing  cf,  iv^  z^'i.  nr.  6« 

Donatio  cau/a  mortis^  of  what,  ii.  5I4..S.  2|»  ^      ._ 

Dcnmvn,  profMartiet  of»  jL  23.  «.  2»  5.  ,     . 

Dower^  forfeited  bv  an  aflignment  of  the  wife,  ii.  130.  «,  a, 
*— — *>  DOtottCof  « tmft  eftace>  ii.  132.  «.  ]  !• 
*— — » when  wife  fliall  have  choice  between  dow€r  and  a  Jeiii^ 
11.  138.  «•  13. 

,  infant  may  bar  hcrfel^  of,  by  aflendng  to  a  joiotBie» 


ii.  138.  «•  14. 
Dukes,  when  created,  L  397.  »•  x. 
DoMf/^Vr^- bomfe,  itealing  ip^  vr»  242*  ••  io« 


E 


Egyptiantp  flatute  againfl,  repealed,  W.  4.  ».  i. ;  ir.  166,  «,6. 
EjiSmoii  hj  one  tenant  in  com inon  againft  the  otber^  ii,  i94«-««  a; 
■  ,  when  barred  by  an  outftanding  tern»f  Si.  .204*  «y\a« 
-,  prftQice,  cofla  and  new  tritl  io^  iti.  205. «.  4, 


*  I  ■■>' 


,  devifee  may  defend  as  a  landlord  in,  under  11  Gtf9«  a. 
^  ^.  19.  iii.  2o6«s.  3. 
Ele^iom,  how  to  be  appointed,  i.  17s.  tt*  46^ 
•  ,  ought  to  be  freer  i.  178.  «.  47. 

■"-  ■■  » how  ^continued,  i.  i8p.  «»53. 
Eteffors  and  eleAed,  refidence  of,  i.  172*  s.  27. 

** '  ",  oaths  of,  i.  i8o.  »•  53- 

,  in  corporations  reflrained  by  abye-law,  i.  475.  jk  4, 
EmkqffadBr»  inviolability  of^  1*  2^4.  »•  4/$»  6,  7* 
Embezsdement  by  fervants  and  clerks,  felony,  iv.  230*  «•  j, 
Emhiements,  may  be  devifed  by  ,an  incumbent,  ii«  123..  au  2» 
Entry t  adtnal,  when  neceifary  in  ejeAments,  iii.  205.  sr.  i. 
Equedhjt  toeompauble  with  good  government,  i.  407,  »•  23. 
Equitjf  in  the  Englifli  law,  what,  i.  62.  xr.  1 1.' 
Error ^  writ  of,  from  the  exchequer,  iii*  4I0.  sr.  a* 
E/cbeatf  truft  eftates  do  not,  ii,  246.  h.  %. 
E/qusres,  who,  i.  406.  n,  18,  19^  20. 
Efiates-XiXX,  cannot  be  created  in  perfonal  proprrty»  ii*  llj»  ar«  7. 

-,  how  created  by  will,  ii.  1 15.  n,  lo. 
EJIates  ppr  autre  vie,  ii.  259.  ».  1,  a* 
Eftrays,  i.  296.  n.  10,  |i. 
Ewdencf,   iii.  367,  sr.  9,  lO,  lu  IJf  13»  »f»  M»  '^,^7,  jS,  19b 

Examittition^  laft,  enlarged*  ii.  481.  *•  19. 
Exctfit  i.  318.  ft.  26* 

Execution^  when  two  writs  are  ^elirered  to  the  iberiff  pn  the  ftne 
day,  ii*  447,  a.  5. 

ExecafeoofB 


ExeaaUn,  undferafi,  hovr*(fli«;ftcriffftiay  afetttawi  thepfbpertjr^ 

Hi.  417.  ^11.  a*  '      .  '  '  T 

—4  landlord^  how,  far  snd€infti£ed>  ib. 


•y — ,  oi  fieri  facias,  how  affcacd  by  an  extent,  ui.  420.  ».  4. 
-,  of  criminals,  how  ordered*  iv.  404*  «•  I* 


Ex$cut9r,  what  a£k»  he  may  do,  before  probate,  ii.*  507*  i«*  to. 

■>,  goods  of  the  ceAator  hoc  ilabk  iki  aw  aMNi  %(•»&*  l| 
his  own  right,  ii.  $ri- »«  12. 
•— — .,  when  a  trofte^  for  the  next  of  kin,  ft.  515.  «•  22»  • 
^x#r«r0fyileTifefs,  ii.  174.  ».  4>  5.' 


/"tf^  pretences  mud  be  ftated  in  the  record,  iv.  158.  «;  6#      « 
Farmir,  when  liable  for  cattle  ftnt  to  agift,  ii.  453.  ».  1 1. 
Fatbiff  not  eiidtled  to  receive  a  legacy  left  to  a  child,  i.  461 .  ».  u^ 

Feg-fsLvm,  «•  43»  «.  2'7», 

/*rr-fimple,  created  by  will  without  words  of  bheritance,  ii.  108. 

»•  4* 
F€igne4  iflfue,  onght  not  to  be  tried  wkhoot  cottftnt-  of  the  eonrt» 

iii.  4j'i.  #1*  10;  . 
Feme  covert,  commanicates  no  rank  to  her  hoibswd^    u   401, 

»,  when  liable  for  her  own  a6b,  i.  443*  ■».  19.  »I>  a2. 
,  in  what  hftinees  file  may  convey  by  a  finc»  oc  t 


«■ 


recovery,  u.  355»  »•  2.  /.  " 

_-. ,  may  have  the  power  of  appointment  of  lands  by  wil^ 


u.  375.  ».  I.  •  -   - 

,  may  bequeath  by  will  perfoad  property,  given^o  her 

feparale  Citit,  li  497.  «.  4.  ' 

.,  arrefted  with  her  hnlband  upon  mefoe  procefs,  ho* 


relieved,  iii*.  414.  n,  1. 
^ ,  when   indemnified  for  crimes  committed  with  her 

hufband,  iv»  29.  irl  4*        ' 
Feudalij^tm,  acquaintance  with,  naceflfary  to  «  knowlfdge-xof 

the  conftitation»  ii.  44.  ».  r.  '  '  *   *    ; 

Fine,  the  chief  nfe  in  levying",  ii.  ^54*  «/  f.  -^ 

Fines  and  recoveries,  ii.  ^57.  n,  •3,  4^  5*  -        ' 

//Vf-works,  iv.  168.  ».  8.  •   ,   • 

Firfi  fraitsand  tenths;  •}«  t8'$.  ft*  if  5.  /'^ 

Fifiery,  feveral,  ii.  39."«..'at,  «3. 
Fixtures,  when  executor  entitkd  to,  ii.  aSi.  «.  lO. 
/or^/  and  chafes,  ii.  -38.  «.  17.  19.— iii.  73.  «.  !• 
Forfiiture  in  hijgh  tteafon  reftored,  iv.  385.  «.  5.  .  — 

Forgery,  iv.  249.  «.  18,  19,  20.  ^^^  / 

Fox-hunting  over  another's  ground  juiUfiable,  iii*  ^ly-it.  4.    •  •  r< 
Fraudulent  devifes,  exceptions  to  the  ftatute  of#  irv  378'.  ir»  9^      v^ 

Fr^hU  ettkttt,  whHt,  xi«  JO4.  sr.  i.  '    '^ 

Pp  a  Freiho/J, 


t  to  voce,  how  aflefl>d  to  the  land  Xmx,  i.  173*  i|.  ji« 


Mir,  -  Mr.  Jr.   Bladc^ofte*^  Afftrins  TffprfHpgj 
iL  4IJB.  ir.  8.;  ii.  419.  »•  10,  it* 
—^9  qaaliHciti^stbkttt,  iv.  1^5.  t,  X3»  14^  : 

GaMe')iittJftf%^  ii.  4t9.  9v  9« 

Gaming,  iv.  I?}*  «   io»  it. 

-i— i^ — ,  ftatotebf,  i.  S8.  ».  ao. 

Ga^lir^  not  to  faigfer  tipf>lrog  or  ^iBiiif«  Lf46*.s«^ 

GentUmeiit  all  the  Tons  e<)ual!y«  i*  406.  0.  ax. 

CleaiuMg  upon  another's  {roiiod  ilfegal,  iii.  aij,  «b  }« 

^Wi  ttolen,  property  in»  ii.  4j;o.i».  8.  ^    - 

Grants  volootarf  ,  when  valid,  ii.  296.  ir,  i'« 

6r/jn;i7//s  aft,  i.  i8o.  «•  j4» 

Guardian  in  focage,  i.  462.  ar.  a. 

■  teftatnetitary,  i.  462.  ».  3. 


ii}.  427.  «.i 


:hJUioer|^ 


H 


^Gfisi^  corpos  ad,  carried  by  a  fraud,  iii.  r^$.  irl  i«.  ' 

«■  '  »  efficacy  in  cafea  of  private  tODftoaiiair,  3L. 

138.   ».  !!•  .  ^     ' 

Hacknty  coaches,  i.  326.  s.  |6.  ' 

.^Tji^blood,  cannot  inherit,  i.  yr.  «.  5.— -ii,  a«|.  »«  t6« 
— — — — ,  no  impediment  in  the  deTcent  of  bonours,  or  in  ^ 
fucceflion  to  perfonal  property,  ii.  253*.  «.  15. ;  ii.  p6«  lu  aj; 

///iW-w riling,  when  evidence  in  high  treafon,  iv.  j{8. '».  8, 
Htir  at  law,  referable  to  a  fpeci fie  ilia tc,  ji.  223.  «•  iq«  . 
iijghwajit  power  in  |u&ices  to  widen  or  divertj 'j^-f}^.  ik  -fj.! 

^1.3^8.0.21.       *  '>--:-^    -- 

A«{/r#«otwr«,  interpretation  of»  1.  40.  «.. 2.  .     . 
Honorary  irecmcn,  i.  175.0.56^.     "      •  ■  ^-'  v 

Hor/e  tzctti  iv.  173.0.  li.     "    ' 
itf o^ti,xf file  of »  ii*  4^1.  0.  9.— iii.  .165:  jr.  fc 
Nou/e'XaXf  i.  324.  0.  34.  •       "  — 

Hujbandf  may  grant  to  bis  wife,  i.  442.  «(•  |6.  '  ,* 

— ■,  when  liable  for  bis  wife^s  debts,  i.  441.  0.  i^i  l9,-t^  '3 
',  aot  a  vitoefs  for,  or  again(l  Us  Wife»  Ml  Wm  ^MMfir, 


■.    ..»:  •. 


t   •    -4 


1.  443 .  0,  ao. 


—  and  wife,  and  a  third  perfbn,  grant  to^  d«  182.  n^  u-  -  ^ 


f 


Ifcr^jftiMwrar a t omoioner  far  a ct^ital^rimPyi  if-  «*<>. f r  i .. ^^ ,  ,^ 

^  — ,  evidence  in,  iv«  a6f«  n*Z*  -        .  ,  ..^ 

— >«         M>  king^s  ppwcr  to ^^acd<]«  iiif  ir.  55^  #.  a.  .  —  ' 

,  — ,  commons  rouft  demand  jodgmeM.io*  i^. 

.^-.. ,  does  not  abate  by  a  diiTolatipn^  ii.;     .  ^  .    ; 

J«yi^«/»// aniinforroations,  when  triedat  aj/?/ri«/,  iv^  30^.  n.j. 

Infant,  en  mtmn^a'imt^  Pl?^^^'  0^>  »•  IJ.^..  *•  9-  .  > 

/*^«*//,rorWhatHable,  L'4$5»«*  5»^*  .. 

,  whea  of  ag^  to  bec^ae^ th  ptrConalty,  ii#  49^ .  »•  !•  ^ 

Inbalntants,  rcfident'Ex  months  in  order  to  vote,  L  ^7  5 .  ji.  36. 

Inheritances,  bpw  diveftcdby  filbfcq^fcnt births,  i*.  ^q8.  »  5.    .  ^ 

Injunaien  ijp  equity,  effed  of,  iii.  443.  «.  /^    .  r 

/««/  of  court  and  chancery,  i.  ^5*  «•  |^ 

Innhepirst  liable  For  their  gueft's  proptxty,  w  .439? «.  ."•-■- 

Iifflh^  debtor»^  iii«  41^^ »  a-^r-ift  aSj,  *•  ir  .  

/ii5/«rtf«rr,  ii.  459.  ••  I4»  IS*,*^*  •     ^.    .»     •    . 

y«>r/-tenancy,  how  created,  ii.  193..  «.  8. 
7w»/.tenants,  proceedings  betwixt,  11.  ,183.  ».  2. 

!;; \^  where  noTurvivorftiip  betwixt,  11.  184.  «.  3. 

— .^^  will  by  before  partition,  ii.  186.  n.  4- 

— .  r^d«»ry  kgatecs  and  executors,  ii.  J98.  «.  2. 
„^,  committing  fuicide,  the  whole  eftatc  is  TCfted-in  the 

king,  ii.  409.  sr.  1 .  .  ^^         ' 

7««/W,  *o.t  forfeited  by  |wiuUej»y,  11.  1 39.  »•  1 5- 
/rr/a«i/,  origin  of  th<i  titic  of  king  of,  1.  §9.  ?».  ,iO. 

»» EinitJidi  A«t«tc« Wnding,  5.  104.  ».  13. 

•-^^TT-,  5ndfipeftde9ceoC,  }.  K)4.».j.4.  ^ 

/«/&  parliament,  account  of,  1.  1O3.  ».  12.      ,    -   ,    ^   .    .  • 

-^^  |I^V;Vi^.l>y»fiBgWh  jary  foia  .wmp  h  Ireland.  L  I0|. 

TWjfif/,  independence  off  »•  «98'.  »•  I  J;  .    .        .,     ,    ,\,aj   l^ 
^i-L,  may  fit  In  the  critniwJ  pa^rfi  In  difarttwn  coundsW  «fi.  59' 

Judgment,  fJXpfSi  of,  ^U-  39 J*  *'  *%   a-  i«   »-       ^  xV- 
warrant  of  attor|>ey,  to  coofels,  W.  397-  »•  J*' 

Junes,  {peaw},  iii.  JS^.  «.  5.  ..  -    r  k        '    -*«:Ht  ^f  Ai' 

:! — ,,,^iyeaprc  «efee£ti«  the  qrt&n  tf  the  unanimity  ^f*  fti. 

370*  ••  20.  .       -•••       ^  ^    • 

7«w/  iiv  Londf»#n4  Mldd>r^  wl>o,  A.  36^-  <••  6':  ,    .  ' 

J'«w  wiihdwwiittt.e^^of,  ui-,377-*»4'  . 
'  7«tt7,  grand,  may  near  evidence  in  pablv>  w-  JOJ-  »•  !• 
.'=JE«^.<»f  .*^  PWSfc  «i|U(ic»tipn»  c(,  i.  353. «.  «.'    ' '  - 

'  P  3  ^  ^  ' 


I NDE X 'to  T H r  fefci T O R 'I  NO f  E i. 

Jt^iea  of  the  peace,  where  two  mall  ad,  L  i^i^m-  ifi  j6r    :      ^ 
■  '   ■! -^r-* how  pttMlhed and piotdft«d»  i. 554^  «•  17-.- 


iSm^  n^x^  of,  who»  ii.  j^6.  ir.  sg.  . 

Ktjuirej,  compatation  of,  by  the  civil  and  the  canon  laws,  S.  207. 

■  ,  foch  compaution  not  ufefol  in  a  treadfc  of  defcoBts*  VL 
225.  «,  la. 

Kiufman^  remote^  paternal,  inherits  before  fhe  neafeft  ttat 

ti.  224.  ir.  II. 
King*%  authority  over  a  conquered  country,  i*  ia7»  !■•  164 

-'s  anfwers  to  bills  in  parliament,  i.  1 84.  n»  6z^  ^    . 

*$  declaration  againft  popery^  i.  234^  k,  S\ 

'a  ipytqlabiti^y,  i«  246.  ».  a.  .. 

'^B  prerogative  to  grant  precedenee^  i*  ijZm  n,  l^* 

■  wii^  regard  to  coin*  i.  a/Sijt.  at,  zi.    . 
Kings t  when  they  fat  ineourts  of  j  office^  iii.  41  •  s.  4* 
Knight,  an  infant  created,  hecsLakc/ui  jurist  ii»  67.  n*  z* 
KmgbtJtiQioA^  who  were  compelled  to  receive,  i.  404«>r.  i6« 

69*  *•  3* 
Jijf!r/]^i&/*s  fenrxce,  1.410.  «.  1,2,  3. 

-'s  fee  not  limited  in  extent  or  valaei  ii«  62^  «•  i*.  ' 


Landt  when  devifable,  ii.  12. «.  ▲• 

Landlordy  has  not  a  lien  opoo  goons  replevied,  ifi.  i4<6.  «.  t* 
Land'Xzx^  i.  31^.  n.  iS,  19. }  313.  ff.  2i* 
■  ',  1    -»  not  pAyaiJ^  for  a  clear  reiKt'Charge,  ii.  4^.  ««>adr 
Lapfed  benefice,  who  prefeots^to^  npoa  die  dealh-titf  ibe-faifliopw  At 
276.  «>3»  -    ■ .  '•  •   *^/'.*' 

£^rit»^,.^hen  ifi ftealifig  anim^y^^  frntrnf^t  ii«:593^^^i«.f. ..-  ^^ 
^Larcenies,  under  pretence  of  hiring  horfes  or  other  contrmnte, 

iv.  230.  ff.  I|,2.  .      .  '-..'..'     :'.  '    , — ' 

I^iw,*  fignifi(^>oti't>fthe  wordj  i»39t  #♦:!•  •     •  -  •     •v^^>■%«^*^. 
■■    ■    ,  municipal^  definition  of,  i.  44.  ».  5»'  -    \         v:  v..^,l 

,  valid,  thoDgh. abfi^rd ;ind  iin5*»^»***  7^  ••  3  »»d  4«.v^.aI:v.\u 

•——,  origilC  of  the  common,  i.  74«  ^^7*   •    ,'•."•..-- i- 

— — -^of  ihjc  road,  i.  74.  «.  7.  .    .     -      .      ♦-    -   •- . 

La'^jj.'y  human,  :nbt  faperfrd^.by  thje  luff^fMmtAt^*  ;v-S^ 

--^'^,  necc:frj>r}ctoaftateof  i>at|ire,  i,  43.  «,  4»  •    < 

— — ,  p<  niivt-,  bfndingin  cohfeience,  i.  58.  n,  7,.     .     -    •.  .. 
£r^/fj   p -•"^^•li  .r     rd  poffeflioti,  Ut  3I.9.  »,  6,*  '  /      .-•-      • 

'7.^-*>  uU*/        *'   .     •«!!  void  l^ tnon«refid£nce,  iL  392>». 8»  f.. 

Liffuret, 


INDEX  TO  THE  EDITOR'S  NOf  KS. 

LeSmnsf  fedidotti,  iv.  88.  n.  9« 

Ugacksi  wlieb  ireited»  it.  ft  ji  «. '  17. 

,,  ,  ■  ■>  gltcn over  to  1  fecond  legfliee,  irhen  -pajtble,  h.  ^ij. 

n.  l8« 
■■  given  to  an  the  children  of  A.^  how  divided,  ii» 

I  and  portions  raifed  out  of  real  property »  it.  513.  «.  19. 

Ltgatf,  when  recovered  in  an  adion»  ii.  512^.  «  16. 

,  b/  a  parent  to  a  child  carries  tntevol  inneitiatetDrv ;i>«  S^^ 


Letters t  ftealing  money  oat  of,  not  capiuU  it*  114*  ««  5. 

Z«r  mercatoria,  i.  75.  «.  8.  >       %      . . 

£lM!r»  aatomfo,  iU  ia6v  «•  6« 

— — >  criminal  profecution^  for»  iv.  i  jo.  ir.  5»  6. 

Liberty 9  di^rent  kiiidi  of,  i.  itS^n.  3. 

Xi/ffj»  ii.  453.  »« tr« 

£r^  eftate»  how  forfeited  by  graat,  H.  171.  «•  1. 

^"t  tenant  for,  without  impeachment,  powers  ofy  if.  a83«  »•  xj. 

Lights^  whenHnticat,  lii.  aiy.  sr.  t. 

LimtatsM,  wordst)f,  ii.  17a.  ir.  3.  • 

■  «     to  anions,  iit*  307.  «^.  6,  79  9, 9, 10.    . 
Literary  property,  ii.  407*  n*  ^,6* 
LeitdoM,  cofteme  of,  r.  76,  «.  9. 
Lords,  traftees  for  the  people^  i.  213.  «•  4* 
LetteriiSf  iv.  168.  ».  7. 
Lunacy^  plea  of,  ii.  292.  n.^.' 
Lusuaics^  i«  304%  ff.  16.   ^ 

■  ,  aotiiority  of  jafticesover,  iv.  25.  n.  t* 

M 

Magna  charu,  iv.  42;*  at.  3. 

-^«-.,  lord  Coke's  cottftmaion  of,e^fOAiK>iia>  iB»  41^  sr.  4. 

Malkioui  {^ofecoiion,  aftioa  fory  iii.  126.  «r.  7, 8^ 

Malt^xtLXi  i.  313.  ».  20. 

Manfiau^hm^  conviaioA  of,  «i  tht  admimlty  ftfionii  iv.  76^ 

ir.  10.  *        '  . 

*.—  ■ ,  panifhment  of,  iv.  193.  ».  3. 

ManufaSurert  and  tools,  fending  abrcfod,  iv*  l6o.  ir.  8» 
Marque,  letters  of.  i.  259.  ».  8« 
Marriage,  bdiwten  whom  prohihittd,  I.  ^^$^  #.  t,  s^ 

— >,  precontract  of,  void*  i-  43$*  ^^  3* 
■  ■      I    *,  contrail  of,  with  a  minor,  valid,  i«  456.  »<  5* 
^r-^,  wkea  ielbtiy  in  the  clergyman,  i.  437  ».  6.  ^ 
'..  of  an  beirefs  under  fifteen  without  coafonty  L  437*  »•  7« 


— iv.  209.  n,  3 
■^  ad»  i.  438.  If.  8|9.  II. 

Marriages,  early,  why  difcontinued,  ii.  13I.  ».  10. 

P  p  i|.  Mifj^hiMf 


A    I 


IKMX  %o  Vint  t^irORU^UHjfT&a 

M^hm^  remarkable  piqi«rtf  in  dM  )|AkMi  «f,  fiuitti:- ».  c»  *  \" 

# ,  under  the  CoTenuyaftf^iv.  407.  ».  ». 

J^^-profita»  recoverable  only  for  to  jreara^.iil.  AO^.^b  $•        -~ 
j^i4^Z^  election,  i.  163,  n.  16. ;  ltd.  ««4f«  -  -« 

•— — ieffioos  not  -dilcoodaiicd  by  the  Attiogi  of  the  kii^g's 

hcQch,  iv.  z66.  s.  7. 
ilfi7i/f«,  i.  412. .  ff.  4«  5. 

J^f/^^i^by  taiDeaaiiraIi,wlKatbe(»wiieKUfkMeforjiiLt55»  ^V 
Mi/Jtmemmourst  what,  iv.  5.  9.  2* 
At^  billff.i.  j^o^  «.  2<>* 

Mouthy  wheo  reciccmed  by  the  calendar,  H.  141^  jr«  !• 
iUnttfAi^  ibr,  dHferent  from  half  a  year,  ik.       -    - 
Mortgagit  when  it  may  be  redeemed*  ii.  159.  ii«.4*  Sr 
^krfgtfgnt  Bay  diftnon,  ii,  r^p^  a.  5. 

■  ■j  wich  title  deeds,  when  preferred,  ii.  i5p..«.4. 
■    ■  ■»  third,  purchaing the  firft  nortgagcrfrmmd  «> 

oood,  ii«  199.  «•  4* 

»  heir  and  devifee,  when  they  (hall  have  tho  ^ftate. 


onemtddof  the  mortgage  ont  of  tl|e  perfenalefiaie,  |i»54a>r««  if« 
Mortmain  a£l,  what  cales.within,  iu  •74.  «•  i,  a». 
M»nftr  and  iiu»flanghter;orxgiBally  the  fame,  i.  x  29;  #.  7*     ^    — 
>..,  when  by  procoring  aa  abortion^  4.  lyo,  «•  8. 
— •  cannot  be.  committed  by  perjury,  i«i.  BglS.m^  -^•, 
•— ,  convidion  of|  opon^an  indidment^idr  petit 
204.  H   ?u  • 

— ,  by  cruelty  to  apprentices,  iv«  196.  ^i.  6. 

N 

National  debt.  i.  327.  9.  38. ;  328.  n.  40,  4X,  42. 
Ni  exeat  regno^  u  266.  ir.  ID* 
iV>^r0»,. freedom  of,  i.  lay. «.  4. ;  425.  s.  i,  2i 
No6iJi{y,  how  tried*  i.  401.  n:  7.— iv.  348. n..  2* 
jVi0/<V#  CQ  .qiait,  .half  a  year,  it.  141. «.  i.$   147;  iv..}* 
■    ■  ■^-  t.wteD'/uftciant,  ii.  I4(r»«*  5^4*  S* 
>- of  trial  of  anions,  iii.  357.  ».  3,  4* 

-  /uf  piifd;e»^aiioiK.Hiv«5$i«  n-  3 . 

-  to  produce  written  eyiaence,  tii.  382.  a.  3 3^ 
Nolo  efiycofmri^  a  vulgar  error^  '|.  380.  ^  &• 
Nudum  pa^mn^  wh^  in  the- civil  law>  ii.  445.  «.'  a*  • 
Nuifancet  iii.  217.  ».  2,  3. 
Nullum  tempts  ^l*  1474 4k  5.^     ti:  ^.  ♦     -.    ,  .  •.- .  >■. 


i;    ^ 


"a    •  »       •  ' 


I  ♦     ^%  » • « 


t  *\ 


Qaih  canno^  bf  admioifiered  by  the  hou£e  otfommot^  vf»  l^f*M,^ . 
Uar>&/,*i]legal,  adminiftering,  iv.  102.  0.4.  — 

Ojice,  vacated  by  the  acceptan9e  of  another  incdnpalibk^.lL.^^ 

ff*  to.  ^         ,     •     .  »  '  •     "  '^ 


X)^tiottS,  i.  38^1.  «•  II..  .    .. 

XiulJaws,  when  Quitted  of  clerf^»  m  3^*  t«  x» 


*»   * 


Psipi/ls^  1i«w  far  lotefiitXMli  ir.  58^  »•  j. 

Parcener,  grantee  of*  may  prefeota]onetOAbeneficiei»  11.  18^  ffr^' 
ParceMersp  defoeofr  of  honour^  «»di  offictttCi»  iL  aL6.;  s^4*    . 
Parents  and  children,  how  fafCQO^Ufd^j^.fuppQjctcadiJKher^-iv 

448.  «4  J  9  j^  3.  5j^* 
Piir^  boandaries  no  evidence  of  .the  boundartet  of^i  «mior«  L' 

113.  n^Af, 
Parhamemt  origia  ^)4pderi«ftts«iia»of  the  word,  \  x^^  m.  u 
•—*-—: — ^  k^g*s  prerogative  of  ^iviqg  a  right  iofewd-  icmhtwrtOt 

1997*  ff*  6..* 

,^  fiice  not  ncceOarjr  to  bei  Hvcorpooiced  to  .ham4kt 


grant  offending  members  to»  1.  xi^au  ii\ 
m  ^  fifty  dayi  hetnreen  the  ttfte  aad  the  uxttnm  of  thr  writ 

of  fammoas.  i.  150.  ».  3*        *     .^ 
*  ',  namber  of  the  members,.  1.  i^^.  .a*  fi«4  ^ip^f*  ^'§4* 

■  ■    *■  'wi  biflipfw'  (mchonQr  ii^»  !•  '^56.  nu  g^ 

■  '  »  omnipotence  of»  i.  i6i.  «.  J2. 

■  ,  minors  incapable  of  dttio^  in^^u  l62»  »•  't8^. 

■  ,  the  lord  ftewacd's  oath  .to  xiie  members,  i.  i6z«  sr.  14, 

■  ,  law  of,  to  be  conftraed  like  other  laws,  i.  163.  «»  i8« 
9  priyileges^of,  oifght  to  be  afcertaioed  .and  defined,  U 

164.  «.  19.  '  r 

,  privileges  of^  after  a^iflblatioo,  i.  4694  «•  ai« 

-: — ^  privileges  of,in  xhe  cafe  .of  libels,  i,  jf^^*  ««  ae. 

,  attorney-general  capable  of  iitdng  in,  i.  i.68,  9*  35. 

'        ,  proxies  in,  i.  168.  n.^4. 

M   ■■  -u  .,•  how  coovfocd  after  adjoummeot  or  ^ rorogatiaii,  i. 

187.  «.  64. 
farliaments^  aotient  durations  aad  int^rmiiioiM  o^  i.  1^3*  ^^AfTt 
Far/onages,  how  repatred,  4.  392*  ^*  3.a^ 
Partition  generally  made  by.a  decree  io  tgoity*   it.  t83«   a.  ai% 

189.  ^,  7.      .  .      .  ^ 

Paunts  for  a  new  difcoverf,  ii.  4^7.  a.  8«  ,     «^ 

Peerage  by  writ  and  patent,  i.  398.  »•  3*;  400*  iv.  5,  6i 
Peerejes  entitled  to  the  privilege  of  peerage,  iv.  367.  a.  i* 
Peers,  proteils  of,  i.  168.  a.  25. 

— ^— ,  by  whom  tried,  i.  401..  «r.  7. ;  iv.  348.  .«;.a,  '     '      \ 
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ferfetuity,  what,  ii.  172*  9.  3.  . 
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FitiiioHs  to  the  king  or.  parliameHt,  L  145.  »«  15*. 
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Prw,  right  CO,  ii.  429.  «•  3.. 

Fbyfidams  ciuinot  maintain  adions  for  fees,  lii.  a8«  *•  5* 
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Prince  of  Wales,  i.  224.  «•  7* 

Princes  royal;' i.  224.  «•  6.  -  -     - 

PrnaAiaif  preflfcrregitered,  Iv.  1^3.  a.  7*  '   " 

PrimtSf  property  in,  u.  407.  ».  7. 

Prifimff'  in  irons  during  arraignment,  iv.  322.  #.  %% 

Priviu^  dealing,  iv,  242.  »•  9.  ii.  .  " 

PrdSpi^  coondl,  I.  230.  <r.  I,  2.$  ^32*  ff.  3,  4.  * 

PfwU^'/iM/ft  when  granted,  iti.  113.  a.  6* 
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Pn^^iti^^  orlgfin  of,  u.  8.  a.  1,  2. 
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Prorogeuioti,  i.  i87«  «.  62. 

i'rpii^  of  bills  of  exchange  when  necefiary,  and  effe^  oC  n. 

241*  «.  2,;  468.  a.  21.  ^    .  "  .     •  • 

Pur  autre  nrii  t^its^  ii.  259.  ir.  1,2.-  •  .* 

Purehafe^  ufed  in  contradi(vn^on  to  defbent,  if.  ilot.'%.'it'* 
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Aei(^0npf/fMi,  i,  ^70*  »,  25* 

kegijlertd  itii^  advantage  of,  ii.  343.  n.  17* 
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Rijideucit  i.  391.  «•  27,  28,  a^t  30^  31. 
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393.  sr.  39. 
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^/^i&//  of  things  not  diftmguifliea  from  rights  of  pcrfiMt^  L  x^Mm 
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iR/#//,  damages  by,  iv.  143.  «.  !•   , 

R^uit,  when  paflengers  may  turn  out  of,  into  the  a^oimag  iaad*  . 

u  '36.  «•  15. 
RoHlny,  iv.  244.  n,  12,  13*. 
^«rify/ir/i(*s  ioflitutes  of  natural  law  recommendedy  i«6j*  ««i:iai    i 
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5^,when  fraudulent,  ii.  441.  «.  I. 
ScatiJalum  magnatum,  iii.  124*  n.  4. 
Stotlandg  jvirlument  aod  laws  of,,i.  9£«  «i  4^ 

■  ■  ^'^    u,  i^nion  with,  i.  06,  »•  5,  6.  .-.,..  k 
*     '   '  ,  qualifications  of  the  reprefeotativ^s  of^  L  97.  jiw  6« 

■  y  peerage  of,  i.  97,  «.  7. 

— — ,  when  bound  by  flatutes,  i.  98.  sr.  8* 

Scrutifiy,  i.  180.  «.53.  •  .      .     ,;♦,./, 

SiamiMt  fedttdng,  iv.  102*  sr.  4.   .  t;    ••  <yv»  ^    ... 

^M/,  oiFences  upon  the  high,  hqw  jlribda'  ivv  169.,  «*«ia« 

SeditioHf  new  aft,  ir.  88.  ».  9.  1  .;.... ' 
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,  authority  of  >Qflke«  rf  rpeQMf  >  l»4i($.  /p«  }.|  4^.  ji.^' 
-^ ,  wken  maftern  MiGvcimbk  far,  i*  430.  m^^t,^^' 

',  mafter  cannot  joftify  aa jNT^mlt inielcocc 4lf»  vL^  m^i, 

',  when  gnilty  of  felony,  W.  230.  «•  j. 
Seruicif  a£Uon  for  loft  oG  i.  42^  jr.  lo»— Si.  i^.  ••.'il3»v        .^- 
5i^ff«  of  parliament,  i.  187.  •.Dj#^  .  -  ^ 

Siffionsy  what  felomiea  are  tried  at,  iv.  tj  i*,  «« j:p,.  - 
SitiUmtitts,  marriage,  how  conOr^pcd,.  su  %ft^  «'  8#i 
Sa-off^  iii.  305.  «.  J.    .  .     J.  •      -   -. 

^ifcm;^,  i.  340-  «•  «.,^»  $•  4'.$:'  ^»  7..?-   - .  -i  ,. 
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A^/,  what,  pnvikged,  t.  419.  «•  9*  10. 

Sh&othg  at  another,  iv.  ao8.  »•  2.  v  >  .  .  _, 

Simtm^,  what  calct  with^i  che  fiaciite.oi;  iii.»79.  ^  (;t^;7t  !•» 
iv.  62.  «.  8.         -  ^  :  '       ^^      .      ..     -  : 

. .,  when  it  may  be.gjvven  on  evsdntt^  il  aSiu  jr,^ 

Simem^t,  t.  386.  «•  19, 20.  2 

Sittingsxti  London  and  Middlcfex,  ill.  58-  f.,7.        .   .,     -  ^  ._  ' 
^Anu^^fT,  iii.  X23.  «•  3*  5*  ^        ^  .     ,.,  .7 

Smuggling  pecaliar  mode  of  outlawing^  vr*,H^^  /k^»     _  .     ^r^ 
Soeagit  derivatton  pl^  U.  8i«  «r;  i.   '  ,,    ,  J       -. 

SMiirs,  privilege*  of,  I.  417.  Jr*7. ;  421-  -••  Jt«       . 
— ;— ,  (edocing  of,  iv-  192*  «•  4*         .  r        *  - 

S^«(^  0/ the  hoafe  of  lords,  i.  481^  jr.|C«  ^ 
_  af  the  coiiMBont,  when  iotrodaced,  i.  xSl*  ^«^sfi* 

-_—  ■  ■^,  hi^  excufaa  tft,  ^  >f|pft>^rtiPti^lyj  jdn 

.  Icing,  !•  i<8i.  »-57*  .  -  ,     • 

Sfamp^Gk*  ough;  *>  oe  CodUidatcdp  1.  324.  a.  33.  ^  _ 

^/iir-chamber,  a  conjedure  concerning  the  name  ofxht^,  ur.  mK 

*iit. 8.^    *        .    .^      .       .'  ...  . 

Statutts  in  pari  maiertd,  conftru6lion  of,  i.  60.  ».  9.  ,     , 

comqienBement  of  their  wcration^.  L .  70.  xr •  4«     /\-  , ,  ^ 
declaratory  and  introductory^  i.  86.  a,  1^%  ,         SL'^'.^i 
enlarging  and  retraining,  i.  •86w  ».  i6.     . 
penal  and  remedial,  uM.  a.  18, 19.  **  .'  ;^   ^, 

penal,  conftrqed.  ftri^/ ;  and  jremediaU^Ul^r9{l^;,  ViP^ 

«.  I9,.20.  '   .  1  '  ••  ,j-i:.  *'.  .1   .r:  ^   ? 

■■        ir  cemtraryto  ftafon,  not  void,  i.  91.  «.  2i»     ,  -^     - 

.....•--- not  in  EogiyhtiURic.!  11^  fc  181,  #», fell.    /^    ^     .      . 
^/fr/rag-moncy,  i.  278.-W- 19,  ao,2i.  -^   .      , 

Steward,  court  of  the  high*  iy- ^(^3 .  ;i.  4.    .  .^4  .    . -^ 

StoUn  good*,  reftitntion  of,  iv.  363.  j».  li.  '    T 

^/rf tfmi  of  %(«t«r,  bright  tOi  it.  405.  n.  1 . 
^/rrtffetilcment,  ii.  172.  a.  3. 
Striking  in  the  kittg'4{»ai)kCI|,^cr,:iaf  •.tJk^.         .^.      i-;v  *   .  .rU 
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tmtub^i  proccft  upon,  ni.  laS*  ir<  9* 
'f  profumtion  of^  iv.  64.  ».  9. 
Swiff  Bi9y  nftikit^  affuopfit  ag ubA  cli#j}rin^p«}»  liL  i6a.  «.  |^ 
(       S'Maring,  profanei  iv.  60.  »•  6t 


JTltZr/,  wllen  grayed,  lu.  365.  ».  8. 

T'axgs,  expences  of  €oIleAing»  irt»8«  ».  2f« 

Tintifir  in  bank  nbtes,^  whtD  Tofficierit,  iii*  393.  «•  4:* 

^tmum  in  cafitt,  iL  77.  ir.  8. 

7im»/»  law,  when  they  besint  iii.  378.  »•  i. 

7^  and  corporation  ads»  iv.  58.  «.  t,  3,  4.* 

9%rea(enin£  Uticrt,  iir.  I44.  xr.  2* 

?V//r  for  orderny  i.  394.  «.  40- 

Titbis,  perfonal,  ii.  24.  ;r«  4.    ' 

*  compjiitions  for,  ii.  29.  if.  8* 

-,  modoft  for,  wheir  good,  iL  29.  ».  9* 
net  paid  by  ihe  king's  tenatt^  u.  31.  «•  lo. 

-,  what  abbey  land*  free  from,   aad  bow  proved,,  ii*  39^ 
ff.  XI,  12. 
Tlrum/bift  what,  i.  XI4.  «#  29*  ^ 

Tradiff  exercifing  without  an  ajpprtntictflitp,  L  4^8.  Hi  7# 
9W/tfr0M,correrpondeDce  aQ,  iv.  92.  Hi  ta. 
STran^firtatiMf  when  introdaced,  i-  137*  ir»  14* 
— «  ,  retarningfibm,  if.  132*  «•  i« 

TViSi;/^,  iv^  79.  «.  I,  2v  3,  4«  5,  6,  7. 
■  in  Scotland,  iv«  84.  ».  9.  - 

■I-    ■  ■ ,  copy  of  indiflment  end  lift  of  wititeflci»  hr*  jjf.  w,  ^^ 

■  ■  ,  forfeiture  in,  rellored,  ir.  385.  *.  3, 
,  new  a£l,  ir.  &&  «•  9. 
Tnes  cut  by  tenant  iti  tail,  af^  poffibHity  elf  HKie  cxlbftv*  ISd 

125.  ff.  3. 
*-^ —  fevered  by  accident  or  wrongfally,  wbo  entitled  to,  ii«  afli. 

Trt/pa/s^  aMons  of  vi  ft  armiig  ^nd  upon  tbeeale.  iii«  ae9.  -».  t% 
■■    ■■  '»  proce^ings  in  utff^afs  ibid  upon  refloriag  the -goodn 

iii.  304.  ».  5. 
^^W,  court  may  adjoord  in  a  criminal,  iv.  360.  »•  9.  * 

-^ — ,  new,  when  granted,  vL  387.  ».  r.  - 

Trif^/,  how  created,  and  when  executed  by  the  ftatnte^  if.  336*' 

II.  II,  12.      ,  :  " 

•— -  merged  in  the  legpad  cftaee,  wh^tr  cfa«y  meet  In  the  lame  per* 

Ion,  11.  337.  ».  16. 
Turnfikis,  deftroying  of,  Iv.  144,  a.  4* 
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UniverfitiiSp  civil  corpdratioa*,  i.  47K  iy.'|»    .     - 

V/tity^  ii.  458.  a.  13. ;  463.  «.  ig.^^Wk  I57.  a. -4,.      /»-    -' 
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Vagrants^  iv.  165.  »•  5,  6.;  169.  ».  9. 
/V»/r#  in/piciemlo^  writ  i^,  i.  456.  n.  7. 
Ficarages^  i.  387.  «.  22,  23.  26.  __  , 

VilUmage^  when"eztind»  ii.  96.  ».  5.  ^-       n-  '>.^ -*.'^ric: 

^i^/dc/oriVi/audiority,  i.  482.  »•  ii>  12,  13,  14. 
/^•///  at  eledtms,  how  maltiplied,  i.  173.  »,  3. 
/^*/#,  cafting,  i.  181,  jr^  jg. 
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¥^<V«rff.  i'^- 173- «•  II.  ■">     -.:J 

^tfw*br  members  of  parliameat«  i.  174.  «-'34r  ».-,..,  .  ^ 

Wtulia ftatutumt  i*  194.  «.  2.  '    ^    -- 

Wapentakes  and  httodreds,  the  fame,  i.  115.  «.  22. 

Wardpifs  and  marriages,  produdive  fo«irc^i  of  rrvenoe,  ii.  7 1 .  «/r. 

JTij/*  and  deftruaiou;  ditKnAionbctwceD/iil  183.  «.  13- 

Wajie^  Ui.  223,  «.  1,  2,  3. 

JF>i^^// and' meafares,  1.  276.  «.  10.  '  •        "     "  ' 

»--^«^»faUei-ftatute8t9  prevent,  iv.  157.  i».  j. 

Wtftmimfter,  why  a  ciij^  i.  1 14.  ir.  21.    , 

Will,  revocation  of,  iL  376.  ».  3,  4. 

,  execution  of,  it,  377;  u.  5,6,  7,  8. 

,  when  after-pnrchafed  landft  paft  hy-fif  ii.  378.  n»  lo. 

•»  repugnant  claufes  how'conilrued,  iiT  3S0.  «.  12. 
—1—,  cooftrued  agreeably  to  teftator't  intentiQO,  u»38j .  ».  ij,,  1^ 
Wtn^tw-tAX,  U  325.  If.  34.  ..-.-*.. 

^//r^rr^^,  laws  againft,  repealed,  ivr6fl«  IV.  7»*>^  "     ^- 

Witftejes,  cxcommynkated,  aocompeteiit^  iti.  m.  H^'i^  } 

fFonutt  not  favoured  by  the  Engliih  law,  i.  445.  «.  2^. 

T— -,  jodgment  of,  in  treafon,  iv.  93^  jv.  13,;  204.  »•  9^  * 

Wool,  exportation  of,  iv.  1C4.  «.  i. 

Wrick,  why  given  to  the  kwig,  i.  ago*  n.  8. 

Writ  of  inquiry,  wheo  lie^itary/aiid  tow  executed,  iii.  398.  «« 4. 
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